




January 22, 2001

Memo from: Secretary of the Treasury Paul H. O’Neill
To: President George W. Bush

RE: Tax Policy









January 24, 2001

Letter from: Goldman Sachs CEO Hank Paulson 
TO: Energy Secretary Spencer Abraham

RE: California Energy Crisis- Natural Gas Sale Order

Includes Handwritten note from Paulson to Secretary of the
Treasury Paul O’Neill, “Paul, This is hardly the new
administration's finest hour! -- Hank"







January 25, 2001

Memorandum from National Economic Chairman Larry Lindsey 
To: White House Chief of staff, Andrew Card

Re: Treasury’s Department’s Office of Tax Analysis

Handwritten note in margin by Secretary o the Treasury Paul
O’Neill: "Larry: This is bureaucratic chicken----. You must
have something better to do with your time than send me memos 
such as this one."











February 1, 2001

Secretary of the Treasury Paul O’Neill’s daybook

Includes: National Security Council Agenda for a White House
Situation Room meeting on U.S. policy in the Persian Gulf















































February 1, 2001

Memorandum From: Dina A. Ellis
To: Secretary if the Treasury, Paul O’Neill

RE: California Energy Crisis









February 6, 2001

Memorandum from John C. Hambor, Director, Office of
Microeconomic Analysis 
To: Secretary of the Treasury Paul O’Neill

RE: Climate change Policy - Kyoto Protocol





February, 2001

Memorandum from: Secretary of Defense Donald Rumsfeld
To: Senior White House Officals

RE: Budget Issues, National Security Policy Issues, Post Cold War
Threats













February 20, 2001

Memorandum From: Office of Budget and Management Director,
Mitch Daniels
To: Secretary  of the Treasury, Paul O’Neill

RE: President Bush Budget Plan - Budget Surplus











February 27, 2001

Memo from: Secretary of the Treasury Paul H. O’Neill
To: President George W. Bush

RE: Global Climate Change - Kyoto Protocol









February 27, 2001

Memorandum From: Assistant Secretary of the Treasury, Michele
Davis
To: Secretary of the Treasury, Paul O’Neill

RE: Need to Stay on Message Concerning the President’s Budget









March 1,  2001

Document Sent From: Secretary of Commerce, Don Evans  
To: Secretary of the Treasury, Paul O’Neill

RE: Clime change Policy, Concerns of  Republican Senator
Chuck Hagel of Nebraska, an anonymous letter on State
Department stationery































March 5, 2001

Chart Produced by the Energy Task Force Lead By Vice President
Richard Cheney

RE: Foreign Suitors For Iraqi Oilfield Contracts







March 5, 2001

Memorandum From: Peter R. Fisher
To: Secretary  of the Treasury, Paul O’Neill

RE: Meeting with President Bush and Vice President Cheney on
Corporate Governance











March 6, 2001

Memorandum From: EPA Administrator Christie Todd Whitman
To: Secretary  of the Treasury, Paul O’Neill

RE: Message to President Bush regarding Global Warming - Kyoto
Protocol





















March 13, 2001

Secretary of the Treasury Paul O’Neill’s Daybook

Re: Proposed Tax Cuts - Meeting With Senators























































July 10, 2001

FBI “Phoenix” Memorandum

Subject: Osama bin Laden Supporters Attending Civil Aviation
Universities/College in state of Arizona























July 16, 2001.

Department of Defense Report

Re: United States engagement with the Taliban on Osama bin Laden. 

. 





















August 6, 2001

CIA President's Daily Brief

President's Daily Brief: Bin Ladin Determined To Strike in US

. 



Declassified and Approved
for Release, 10 April 2004

Bin ladin Determined To Strike in US

Clandestine, foreIgn government, and media reports indicate Bin Ladin
since 1997' has wanted to conduct terrorist attacks in the US. Bin Ladin
implied in US television interviews in 1997 and 1998 that his followers would
follow the example of World Trade Center bomber Ramzi Youse! and "bring

the fighting to America."

Af1er us missile strikes on his base in Afghanistan in 1998, Bin Ladin
told followers he wanted to retaliate in Washington, according toa -- -- service.

An Egyptian Islamic Jihad (EIJ) operative told - - service

at the same time that Bin Ladin was planning to exploit the operative's
access to the US to mount a terrorist strike,

The millennium plotting in Canada in 1999 may have been part of
Bin Ladin's first serious attempt to implement a terrorist strike in the
US. Convicted plotter Ahmed Ressam has told the FBI that he conceived the

idea to attack Los Angeles International Airpor1 himself, but that6in

\ ,
Ladin lieutenant Abu Zubaydah encouraged him and h~tped facilltatetne

operation. Ressam also said that in 1998 Abu Zubaydah was p1annfng-'hrs

own US attack.

Ressam says Bin Ladin was aware of the Los Angeles operation.

Although Bin Ladin has not succeeded, his attacks against the US

Embassies in Kenya and Tanzania in 1998 demonstrate that he prepares
operations years in advance and Is not deterred by setbacks. Bin Ladin

associates surveilled our Embassies in Nairobi and Dar es Salaam as early
as 1993, and some members of the Nairobi cell planning the bombings were
arrested and deported in 1997.

AI-Qa'ida members-including same wha are US citizens-have resided

in ar traveled to the US far years, and the graup apparently maintains a
support structure that cauld aid attacks. Two ai-Calida members found guilty
in the conspiracy to bomb our Embassies in East Africa were US citizens, and a
senior EIJ member lived in California in the mid-1990s.

A clandestine source said in 1998 that a Bin Ladin cell in New York
was recruiting Muslim-American youth for attacks.

We have not been able to corroborate some of the more sensational
threat reporting, such as that from a -~._. service in
1998 saying that Bin Ladin wanted to hijack a US aircraft to gain the

release of "Blind Shaykh" 'Umar 'Abd aI-Rahman and other US-held

extremists.

continued'
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- Nevenheless, FBI information since that time indicates patterns of
suspicious activity in this country consistent with preparations for
hijackings or other types of aNacks, including recent surveillance of
federal buildings in New York.

The FBI is conducting approximately 70 luillieid investigations
throughout the US that it considers Bin ladin-related. CIA and the

FBI are investigating a call to our Embassy in the UAE in May saying

that a group or Bin ladir1 supporters was in the US planning at1acks

with explosives.
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September 17, 2001

Memorandum From: Assistant Secretary, Tax Policy, Mark A.
Weinberger
To: Secretary  of the Treasury, Paul O’Neill

RE: Proposed Tax Cut





September, 2001

Memorandum From: Chris Smith
To: Secretary  of the Treasury, Paul O’Neill

RE: Economic Policy Meeting









October 1, 2001

Defense Intelligence Agency Report

Re: Political climate of Afghanistan; The Assassination of Ahmad Shah Masoud in
relationship to the September 11attacks. 

















October 2, 2001

Defense Intelligence Agency Report

RE: Status of the Taliban and al-Qaeda in Afghanistan; War Strategy























October 2, 2001

Letter

To: Defense industry
From Undersecretary of Defense, Pete Aldridge, Jr.





October 5, 2001

Department of Defense  Cable

Re: Change in Pakistan’s stance since September 11 attacks

. 













October 26, 2001

Department of Commerce Memo

RE: Government-wide Freedom of Information Act Request Policy









October 21, 2001

Department of Justice Memorandum

From: Attorney General John Ashcroft
To: Heads Of All Federal Departments and Agencies

Re: Freedom of Information Act Policy Guidance

. 





October 18, 2001

Memorandum for Secretaries of the military Departments

Subject: Operations Security Throughout the Department of Defense





October 18, 2001

Department of Health and Human Service E-mail 

RE: Department of Justice Freedom of Information Act Briefing





October 19, 2001

Department of Health and Human Service E-mail 

RE: Department of Justice Freedom of Information Act Briefing





October  25, 2001

Memorandum From: Chris Smith, Kent Smetters
To: Secretary  of the Treasury, Paul O’Neill

RE: Social Security Reform











































November 21, 2001

Defense Intelligence Agency report

Re: Assassination of Northern Alliance Commander Ahmad Shah Masoud prior
to the September 11 attacks.

. 













December 6, 2001 - December 13, 2001

To: News Outlet Bureau Chiefs

From: Assistant Secretary of Defense for Public Affairs, Victoria
Clarke

RE: Media Coverage Issues, Military Operations in Afghanistan.



















January 4, 2002

Memorandum from: Treasury Department Public Relations Chief,
Michele Davis
To: Secretary of the Treasury, Paul O’Neill

RE: How to Handle Tim Russert During an Appearance on NBC’s
“Meet the Press”









January 8, 2002

Memorandum from: Michele Davis
To: Secretary of the Treasury, Paul O’Neill

RE: Terrorist Asset List













January 9, 2002

Defense Intelligence Agency Report

RE: Pakistani Political, Military Situation, and Terrorism Issues

. 













January 9, 2002

Department of Justice Memorandum From: Deputy Assistant
Attorney General, John Yoo and Special Counsel, Robert J.
Delahunty

To: William J. Haynes II, General Counsel, Department of Defense

RE: Application of International Law to Terrorist Detainees























January 19, 2002

From:  Secretary of Defense Donald Rumsfeld 
To: Chairman of the Joints Chiefs of Staff

RE : "Status of Taliban and Al Qaidq; Determines are not entitled to prisoner of
war status for purposes of the Geneva Conventions of 1949.







January 21, 2002

 Message from the Chairman, of the  Joint Chiefs of Staff
To: Unified Commands and Services

Re, "Status of Taliban and Al Qaida"





January  22, 2002  Department of Justice memo to White House and Defense
Department Counsels regarding the application of the War Crimes Act and the
Geneva Conventions to prisoners from the Afghanistan conflict.



January 22,2002 

Memoraadum for Alberio R Gonzales 
Counsel to the President, 
and \YilJiam J. Haynes I1 

C;eoeraI C o u ~ s e l  of the Deportment of Dcfensc 

You have asked for our Ofice's views concerning the effect of international treaties and 
federal laws on the treatment of individuals detained by the U.S. Amled Forces dufing the 
conflict in Afghanistan. In particular, you have asked whether certain treaties forming par1 of the 
jaws of armed conflict apply to the conditions of detention and the procedures for trial of 
members of a1 Qatda and the Taliban militia. We conclude that these Ireaties do not protect 
members of the al Qaeda organization, which as a non-State actor cannot be a pady to the 
jntemationaj agreements governing war. We fuurther conclude tho1 rhat President has suflicient 
g~ounds to find that these treaties do not protect membcn of the Taliban militia. This 
memorandum expresses no view as to whether the President should decide, as a matter of policy, 
that the U.S. Armed Forces should adhere to lhc standardsof conduct in !hose treaties wirh 

) respect to the irealrnent of prisoners. 

We believe i t  most useful to structure the a n a l ~ i s  of these questions by focusing on the 
War Crimes Act, 18 U.S.C. $2441 (Supp. 111 1997) ("WCA"). The WCA directly incorporates 
several provisions of international treaties governing the laws of war into the federal criminal 
code. Part 1 of this memorandum describes the WCA and the most relevant treaty that it 
incorporates: rhe Geneva Convention Relalive to ihe Trealment of ~ r i s o n e d o f  War ("Geneva 
IJ 1"). 

Parts 11 and 111 of this memorandum discuss why other deviations front the text of 
Geneva 111 would not present either a violation o f  the treaty or ofthe WCA. Parl I1 explains that 
a1 Qaeda detainees cakot  claim the protections of Geneva I11 because the treaty doer not apply 
to them. Al Qaeda is merely a violent political movement or organization and not a nation-State. 
As a result, it cannot be a state party to any treaty. Becallse of the novel nature of [his conflict, 
moreover, a conflict with al Qaeda is not properly included in non-inrernational forms of armed 

' The four Geneva Conventions for h e  Protection o f  Vicrims o f  War, d ~ l e d  August 12, 1949, wcrc ralified by the 
United States on July 14, 1953. These are the Convention for the Amelioration of  the Condilion ofthe Wounded 
and Sick in Armed Forces in the Field, 6 U.S.T. 31 I5 ("Geneva Convention I"); the Convernion foc the 
Amelioration aithe Condition of  Wounded, Sick and Sh' wrcckcd Members of A m d  Forccs a! Sea, 6 U.S.T. 32 19 ,!!" ("Geneva Convention 11"); the Convention Relative lo t e Trcatn~nl of Prisoners of War, 6 U.S.T. jS i 7 ("Geneva 
Convention Jjj"); and the Convention Relative to h e  Protection of Civilian Persons in Time of War, 6 U.S.T. 33 17 
("Gmeva Convention JV"). 



conflict to which some provisions of the Geneva Conventions might apply. Therefom, neither 
the Geneva Conventions nor the WCA regulate the detention of 31 Qaeda prisonerr ciptured 

D during the Afghanistan conflict. 
J 

1 ' 1  1 
Pad JJJ discusses why the President may decide th3t Geneva 111, as a wh&, does not 

protect members of the Taliban militia in the cunent situation. The ~res id in i  has lhe 
constitutional authority to temporarily suspend our treaty obligations to A f 'anislan under the 
Geneva Conventions. Although he may exercise this aspect of the trealy power a1 his dismtjon, 
we outline several gounds upon which he could justify that action here. In pmicular, he may 
determine that Afghanistan was not a functioning Slate, and therefore that the Taliban mililia 
was not a government, during the period in which the Taliban was engaged in hostilities against 
the United States and its allies. Afghanistan's status as a failed State is suficienl ground alone 
for the President to suspend Geneva 111, and thus to deprive members of the Taliban militia of 
POW status. The President's constitutional po lw  to suspend performance of our treaty 
obligations wjth respect to Afghanistan is not restricted by international law. It encompasses the 
power to suspend some treaties but not others, or some but not all obligations under a pmicuJar 
treaty. Should the President make such a detern~ination, rhen Geneva I11 would not apply to 
Taliban and any failure to meet that treaty's requirements would not violate either our 
treaty obligations or the WCA. 

Part 1V examines jusrifications for any departlrrcs from Geneva JJJ requirements should 
[he President decline to suspend our treaty obligations loward Afghanistan. It explains that 
certain deviations from the text of Geneva IJI may be pcnnissible, as a matter of domestic law, if 
they fall within certain juslifications or legal exceptions, such as those for self-defense or 
infeasibility. Further, Part N discusses Ihe President's authority lo find, even if Geneva 111 were 

) to apply, lhat Taliban members do not qualify as POWs as defined by the treaty. 

In Part V, we address the question whether, in rllc absence of m y  Geneva 111 obligations, 
customary international Jaw requires, as a matter of federal law, that the President provide certain 
standards of treatment for a1 Qaeda or ' ~a l i ban  prisoners. We conclude that customary 
inlernational law, as a matter of domestic law, does not bind the President, or restrict the actions 
of the United States military, because it does not constitute either federal law made in pursuance 
of the Conslitution or a treaty recognized under rhc Supremacy Clause. 

1. Backarotrnd ond Overview ofrhe 1-Vnr Crimes Acr ond the Geneva Cortvenrions 

It is our understanding that your Depaflment is considering two basic plans regarding thc 
treatment of members o f  a1 Qaeda and the Taliban militia detained during the Afghanistan 
conflict. First, the Defense Department intends to make available a facility at the U.S. Navy base 
at Guantanamo Bay, Cuba ("GTMO"), for the long-term detention of these individuals, who 
have come under our control either through capture by our military or lransfer fiom our allies in 
Afghanistan. At the present moment, your Department has confined these individuals in 
temporary facilities, pending the construction of a more permanent camp at GTMO. While it is 
conceivable tl~at some might argue that these facilities are not fully in keeping with the terms of 
Geneva 111, we understand that they meet minimal humanitarian requirements consistent with the 
need to prevent violence and for force protec~ion. We understand lhat GTMO authorities are 



providing these individuals with regular food and medical care, and that basic hygiene and 
sanitary standards are being maintained. You have further informed us that your plans for a 
longer-term facility at GTMO are still under development.2 

I 

Second, your Depanmenl is developing procedures to implemenl the President's Military 
Order of November 13, 2001, which establishes military con~missions for the trial bfvioja1jons 
ofthe jaws of war committed by non-U.S. cithenr' The question has arisen whether Geneva 111 
would restn'ct the proposed mles, or even require !hatonly courts-mania1 be used to lry rnemben 
of a] Qaeda or  the Taliban militia for war crimes. 

We believe that the WCA provides a useful starting point for our analysis of the 
application of the Geneva Conventions to the treatment of de~ainees captured jn the Afghanistan 
theater of operations.' Section 244 1 of title 18 renders 'certain acts punishable as "war crimes." 
m e  statute's definilion .of that term incorporates, by reference, cenain treaties o r  treaty 
provisions relating to the laws of war, including the Geneva Conventions. 

A. Section 2441: An Overview 

Section 244 1 of Title 18 lists four categories of war crimes. First, i r  criminalizes "pave 
breaches" of the Geneva Conventions, which are defined by treaty and will be discussed below. 
Second, it makes illegal conduct prohibited by arlicles 23, 25, 27 and 28 o f  the.Annex to [he 
Hague Convention IV Respecting thc Laws and Custonls of War on Land, Oct. 18, 1907,36 Stat. 
2277 ('Hague Convention N3. Third, it cnnlinalizes violations of what is known as 
"commonarticle 3," which is a provision common ro all four di'the Geneva Conventions. Founh, 
jt cnminajizes conduct prohibited by cenain orher laws of  war treaties, once the United States 
joins them. A House Rcpon states that the original legislation "carries out the international 
obligations of the Unired States under the Geneva Conventions of 1949 to provide criminal 
penalties for cerlain war crimes." H.R. Rep. No. 104-698, at l (1996), reprinted in 1996 
U.S.C.C.A.N. 2166, 2166. Each of those four conventions includes a clause relating to 
legislative implementation and to criminal 

We have discussed in a scparalc mcmrandum the federal jurisdiction issues that might arise concerning 
Guantanamo Bay. See Memorandum for William J. Haynes, 11. Gcneral Counscl, Dcpamnenc of Defense, from 
Pam'ck F. Philbin, Deputy Assistant Anorncy General and John Y w ,  Dcputy Assistant Anorncy General, Offie of 
Legal Counscl, Re: Possible HobeasJurisdicrion o w r  Aliens Held in Guonronomo Bay, Cuba (Dec. 28,2001). 
'Seegtnerally Memorandum for Albcno R. Gomles.  Counsel to the Presidcnr. from Pahick F. Philbin, Dcputy 
Assistant Attorney Genenl, Oficc of'Lcgal Counscl, Re: Legoliry of  he Use of Milila~y Commissions lo Try 
Terrorisis (Nov. 6.2001). 
' The rule of lcnity requires thar the WCA be read so as lo ensure that prospective defendants have adequate notice 
ofthe nature ofthc acts thar the statute condemns. See, e.g., Casrillo u. UniiedSlctes, 530 U.S. 120, 131 (2000). In 
those cases in which the application ofa treaty incorporated by thc WCA is unclear, thcrcfore, the rule of lcnity 
requires that the intcrprctive issue be rcsolvcd in the defendant 's favor. 
' That common clause reads as follows: 

The (signatory Nations] undcnakc to enact any legislation necessary lo provide effective penal sanctions 
for persons commhing, or ordering to be commitred. any of  the grave breaches of the present Convention. . 
. . Each [signatory narion] shall be under the oyjgation to search for persons alleged to have co-fwd. o r  
to have ordered to bc commincd, such grave breaches, and 5h311 bring such pcrsons, regardless o f  their 

fxfore its own courts.. . . It m y  also, if it prefers,. . . hand such persons over for trial to 

1 anothrr [signatory nation), providrd such (nation) has made out a p r i n ~ a  fncir cax.  



In enacting section 2441, Congress sought to fill c e m h  perceived gaps in the coverage 
of federal criminal law. The main gaps were thought (0 be of two kinds: subject matter 
jurisdiction and personal jurisdiction. First, Congress found that "[~Jhere are major , gap  in ihe 
prosecutability of individuals under federal criminal law for war crimes comrpitpd againfi 
~men 'cans . '~  For exampk, "the simple killing of a[n American] prisoner of &asn was no( 
covered by any existing Federal statuk.' Second, Congress found that "(t]he ability 10 
rnafiial members of our armed services who commit war crimes ends when [hey leave rni]jtsy 

[Secljon 244 11 would aljow for prosecurion even afier discharge." Congrcss considered 
it important to filj this gap, not only in the interest of the victims of war crimes, but also of the 
accused. "The Americans proseculed would have available all the procedural protections of the 
American justice system. These might be lackin if the United Slates extradited the individuals 
to their victims' home countries for prosecution."' Accordingly, seclion 2441 erirninalizes forms 
of conduct in which a U.S. national or a member of the Armed Forces may be either a victim or a 
perpe tra t or. 

B. Grave Brenclles o f  the Geneva Conventions 

The Geneva Convenlions of 1949 remain Ihe agreements to which more States have 
become patlies than any other concerning the laws ofwar. Convention I deals with the treatment 
of wounded and sick in armed forces in the field; Convention 11 addresses treatment of the 
wounded, sick, and shipwrecked in armed forces at sea; Convention 111 regulates treatment of 
POWs; Conve~~tion W addresses the ireatmen1 of citizens. 

WL .- 
The Geneva Convenrions, like lreaties generally, structure legal relationships between 

nation-States, not between nation-Slates and private, transn~lional or subnational groups or 
organizations.10 Article 2, which is common to all four Geneva Conventions, makes the 

- -- - -- - 

Geneva Conwnrion 1, an. 49; Geneva Con\*ention 11, an. 50; Geneva Convention 111, ad. 129; Gcncva Convention 
IV, an. 146. 
6 H.R. Rep. No. 104-698, at 6, reprinted in 1996 U.S.C.C.A.N. at 2 171. 
' Jd. at 5, repr indin  1996 U.S.C.C.A.N. 8 1 2  170. In projecting our criminal law exnatemtorially in order to 
protect victims who arc United States nationals, congress was apparently relying on the in~ernationa] jaw principle 
ofprssive personality. The passive personality principle " ' ~ s S C ~ S  that a state may apply law - paniculrrly criminal 
Jaw - to an act committed ouuide its gcnitory by a person not its national where the victim of the act was its 
national.'" United Sfores v. R e x q ,  134 F.3d 1 12 I ,  1 133 (D.C. Cir.), <err. denied, 525 U.S. 834 ( I  998). 'Ihe 
principk marks recognition ofthe fact that "each nation has a kgitimale intcrest that its nationals and permanent 
inhabitants not be maimed or disabled from self-suppon," or o~henviw injured. Lourilzen v. Larsen, 345 U.S, 57 1, 
586 (1 953); see also Hellenic Lines Ld. v. Rhodilu, 398 US. 306,309 ( 1970). 
1 H.R. Rep. No. 104-698, at 7, rqwinted in 19% U.S.C.CA.N. at 2 1 72. f n United Stoles ex re/. rorh v. Quorles, 
350 U.S. 11 (1955), the Supreme Court had held that a fonncr scrviccman could no1 constihtionallybe med before 
a court mania1 under the Uniform Code for Military lustice (the "UCMJn) for crimes he was alleged to have 
cornmined while in ~ h c  a m d  services. The WCA cured lhis problem 

- 

H.R. Rep. No. 104-698, at 7, reprinted in 1996 U.S.C.CA.N. a1 2 172. The principle of nationality in international . 
law recognizes that (as Congress did here) a Slate'rnay criminalizc acts p c r f o m d  exha~enironally by its own 
nationals. See, e.g., Skiriores v. Florida, 3 13 U.S. 69, 7371941); Sleek v. Bulovo Ij'ofch CO., 344 US. 280, 282 
( 1952). / 

'Osee Trans World Airlines, lnc. v. Franklin Mini Corp., 466 U.S. 243,253 (1984) ("A treaty is in the nature of a 

) contract between nrtions.*'); ?he HeadMonry Cmes, 1 12 U.S. 580,598 (1884) ("A lreary is primarily a compact 



appjjcat ion o f t  he Conventions to rcl~tions between state panies clear. It slates that: I h c  present 
Conventjon shall apply to all cases of declared war or of any other armed connid w/aich may 
nrisc benveen nva or ntore $/he High Conlracring Parries, even if the state of war is not 
recagnizedby one of them."" Similarly, il states that "[tJhe Convention shallalsp apply to 
cases of partial or total occupation of the tem~ory of a High Contracting Pany, e v p  if the &id 
occupation ~neets with no armed resistance." 1' 

As noted above, Section 2441(c)(I) criminalires "grave breaches" of the Convention 
Each of ;he four Geneva Conventions has a similar definition of "grave breaches.'' Genen 
Convention IJI defines a grave breach as: 

wilful killing, torture or inhuman treatment, including biological experiments, 
wilfully causing great suffering or serious injury to body or health, compelling a 
prisoner of war to serve in the forces of the hostile Power, or wilfully depriving a 
prisoner ofwar of the rights offair and regular trial prescribed in this Convention, 

Geneva Convention Ill, arl. 130. As mentioned before, the Geneva Conventions rquifc the 
High Contracting Paflies to enact penal legislation io punish anyone who commits or orders a 
grave breach. See, e.g., id m. 129. Furlher, each State parly has the obligation to search for and 
b*ng to justice (either before its courts or by delivering a suspect to another Stale parly) anyone 
who commits a grave breach. No Statc party is pernlittcd to absolve itself or  any other nation of 
liability for committing a grave breach. 

Given the specific definition of ''grave breaches," it bears'noting that not aJ breaches of the 
Geneva Conventions are criminalized under Section 2441. Failure to follow some of (he 
regulations regarding the trcatrnent of POWs, such as dificulty in meeting aII ofthe conditions 
set forth fbr POW camp condiiions, does not constitute a grave breach within the meaning of 
Geneva Convention 111, art. 130. Only by causing great suffering or sen'ous bodily injury to 
POWs, killing or lofluring them, depriving them of access to 3 fair trial, or forcing them to serve 
in the Amled Forces, could [he United States actually commit a grave breach. 

Section 244 1 (c)(3) also defines as a war crime condllct that "conslitutes a violation of 
common anicle 3" of the Geneva Conventions. Arricle 3 is a unique provision that governs the 
conduct ofsignatories to the Conventions in a parlicular kind of conflicl that is nor one between 
High Contracting Parlies to the Conventions. Thus, common article 3 may require the United 
States, as a High Contracting Party, lo follow ccflain rules even if other parties to the conflict are 
not padies to the Conven~ions. On rhe other hand, arliclc 3 requires State parties to follow only 
cenajn minimum standards of treatment toward prisoners, civilians, or the sick and wounded - 
standards fhat are much less onerous and less detailed than those spelled out in the Conventions 
as a whole." 

betwem independent nations."); UrritrdS~otes e~ re/. Sirpop v. G~nrcio, 109 F.3d 165, 167 (3d Cir. 1997) 
("/T]rcarics are agreements betwccn nations.") 
" Geneva 111 an. 2 (emphasis added). 
" Common A n k l e  3 rcsds in relevant pan 3s follows: 



Comnlon arlicfe 3 complements common arlicle 2. Article 2 applies to cases of decJartd 
\var or of any other amled conflict that may arise between wo or more of the Hi& Contncting ) Panjes, even if the state ofwar is no, recognized by one of [hem." Common article ), 4o~cv . r~  
covers "armed conflict not of an international character" - a lvar that does not involve qar& 
border attacks - that occurs wilhin the temtory of one of the High Contracting pan&. ; 

Common article 3's lext provides substantial reason to think that it refers specifically to  a 
condition of civil war, or a large-scale armed conflict between a State and an armed movement 
within its own temtory. First, the text of the provision refers specifically to an armed conflict 
that a) is not of an international character, and b) occurs in the temtory of a state party to the 
Convention. It does not sweep in all armed conflicts, nor does it address a gap leR by common 
article 2 for international armed conflicts that involve non-state entities (such as an in~ernatjona] 
tenonst organization) as  parties to the conflict. Fufiher, common article 3 addresses only non- 
jntemationaJ conflicts that occur within the temtory of a single state party, again, Jike a civil war. 
This provision would not reach an armed conflict in which one of the parties operated from 
multiple bases in several direrent states. Also, the language at the end of article 3 states that 
"[t)he application of rhe preceding provisions shall not affect the legal status of the Parties 10 the 
conflict." This provision was designed to ensirre that a state pany that observed article 3 during 
a civil war would not be understood to have granted the "recognition of the insurgents as an 
adverse parly."'4 

mis interpretation is st~ppomd by commentators. One yell-known commentary states 
that "3 non-inrernational armed conflict is distinct from an inl&alional armed conflict because 
.of the legal status of the entities opposing each other: the parties lo the conflict are not.sovereign 
States, but the governn~enrof a single State in conflict with one or more amled factions within its 
territory."'5 A legal scholar wri~ing in the same year in which the Conventions were prepared 

In the case 01 armed conflict not of an international character occurring in the territory of one of t k  High 
Conhacling panics, each Party to the conflict shall be bound to apply, as a minimum, the following provisiorr~: 

(1) Persons taking no active pan in the hostitilics, including members of armed forces who have laid down [heir 
a m  and those placed hors de comba~ by sickness, wounds, detention. or any other cause, shall in all circumstances 
be bcated humanely, without any adverse distinction founded on race, color, religion or faith sex, binh or wc~lth,  or 
any other similar criteria- 
To ,his end, the following acts arc and &all remin prohibited at any time and in any placc whatsoever with 

respect to the above-mentioned persons: 
(a) violence to life and person, in panicular murder ofall kinds, mutilation, cruel heahncnl and torture; 
(b) raking of hostages; 
(c) ounages upon personal dignity, in particular humiliaring and degrading neamnl ;  
(d) the passing ofsenfenccs and the canying out of executions without previous judgment pronounced by a- 

regularly constifutcd court, affording aIJ the judicial guarantees u-hkh arc recognized as indispensable by ct-. , I t  led 
peopks. 

(2) The woundcd and sick shall bc collcc#d and cared for. . . . 
The application of the prcceding provisio~ s k l l  no1 affect the legal slams of the Partics lo the conflict. 
l3 Article 2's jcferencc to a state ofwar "not recognized" by a belligerent was apparently inicnded to refer to 
conflicts such as ,he 1937 war between China a n d ~ a ~ a n .  Both sid& denied that a state of war existed. See Joyre A. 
C. Guneridgc, The Geneva Con~mrions of 1949, 26 Brit///Y.B. Inr'l t. 294,298-99 (1949). 
" F ~ I S  Kalshoven, Corrslrain~s on the H'oging of War 59 (1987). 
" Comm4n,0,-y on ,he Adhiona1 ProtocoL of 8 J m e  1977 10 rhe Geneva C o n ~ ~ r t ~ ~ i o r ~ s  of 12 Afcgusr 1949, 31 9 1 ;9 
(Yvcs Sandor et al. cds.. 1987) 



stated that "a conflict not of an internalional character occumng in the temtory of one of rhe 
I4igh Contnciing Panies. . . must normally mean a civil tvar."16 

~ ~ ~ j ~ s i ~  of the background to the adoption ofthe Geneva Conventions in,j%) confirms 
our of common article 3. It appears that the drafiers of the Convqntjons had in 

only the nvo forms ofsrmed conflict that were regarded as matters of genen't&erna,ion.I 
concern at the time: armed conflict between nation-Slates (subject to anicle 2), and large-scale 
civil within a na~ion-State (subject to article 3). TO understand Ihe context in which the 
Geneva Conventions were draffed, it will be helpful 10 identify three distinct phases in the 
development o f  the Jaws of war. 

First, [he traditional laws of war were based on a stark dichotomy between "be1ligcrencyW 
and uinsurgen~y." The category of "belligerency" applied 10 armed conflicts between sovereign 
States (unless there was recognition of belligerency in a civil war), while the category of 
"insurgencyn applied lo armed violence breaking out within the territory of  a sovereign State." 
lntemalionaJ law treated rhe two classes of conflict in different ways. Inter-state wars w a  

by a body of intemational legal rules governing both the conduct o f  hostilities and the 
of noncombatants. By contrast, there were very few international rules governing 

arnled conflict within a state, lor states prefencd to regard internal strife as rebellion, mutiny and 
treason coming within the purview of national criminal law, which precluded any possibk 
intrusion by other ~ t a t a . "  This was a "cle~rly sovereignty-oriented" phase of intcmatioruj 
law.I9 

The second phase began as early as the Spanish Civil War (1936-39). and extended 
through the time of the drafling of the Geneva Conventions until relatively recently. .. During this 

) period, Stale practicc began to apply cerlain general principles of humanitarian law beyond the 
traditional field of Slate-to-State conflict to "those internal conflicls that constituted large-scale 
civil wars."'' Jn addition to the Spanish Civil War, events in 1947 during the civil war between 
the Communists and the Nationalist regime in China illustrated this new tendency.'' Common 
article 3, wllich was prepared during this second phase, was apparently addressed to armed 
confljcts akin to h e  Chinese and Spanish civil wars. As one commentator has described it, 
article 3 was designed to restrain governments "in the handling of armed violence directed 
against rhem for the express purpose of secession or at securing a change in the government ofa  

16 Guncridgc, s~pro,  at 300. 
" See Joscph H. Beale, Jr., 73e Recognition of Cubon Belligerency, 9 Haw. L. Rev. 406,406 n.1 (1896). 
" See rite Prosmtror v. Dusho Todie (Jurijdicrion o / l e  Tribunal) (Appeals ~h i rnbc r  of the fntemtioml Criminal 
Tribunal for thc F o m r  Yugoslavia 1995) ("~odic"). 105 I.L.R. 453,504-05 (E. Lautcrpacht & C.J. Grccnw* 
cds., 1997). 
l9 Id. at 505; see obo Gcrald Irving Draper, ReJectiom on Low and Armed Con/licu 107 (1998) ("Before J 949, in 
~ h c  absence of bclligcrcncy accorded 10 rhc elcmcnts opposed to h e  govcmmcnt of a Slate, thc law of 
war.. . had M, application ro infcml a m d  conflicts. . . . Inrcma~ional law had linlc or nothing to say as to how the 
3-d rcbcllion was crushcd by rhc govcrnmcnl conccmcd, for strch mancrs fell within the domestic jurisdiction of 
States. Such conflicts wcrc ofrcn waged with great lack of restraint and cruclty. Such conduct was a domestic 
mancr."). / 

To&, 105 j.L:R. at 507. Indeed, the evcnts orthe s h n i s h  Civil War, in lvhich "borh the republican Government 
(of Spain] and third Stares rcfuscd lo recognize the INalionalisrJ insurgents as belligcrcnts," id. 31 507, may be 
rcflccted in common Aniclc 3's rcferencr to   he legal status ofthe Panics lo #he conflict." 
" See id. a1 508. 



Slate," but even ofier the adoption ofthe Conven~ions it remained "unceriain whether [Anicle 31 
applied to full-scale civil war."" 

The third phase represenls a more complele break than the second with thp traditional 
"State-sovereignly-oriented approach" of international law- This approach gives ccn td  place to 
individual human rights. As a consequence, it blurs fhe distinction between intm'ati&al and 
internal armed conflicts. This approach is well illustrated by the decision of the International 
Criminal Tribunal for the Former Yugoslavia in Prosecutor V. Todk, which appean to take the 
view that common article 3 applies to all armed conflicts of any description other than those 

- between state parties, and is not limited lo internal conflicts bemeen a State and an insurgent 
group. In this conception, common adcle 3 is not just a complement to common article 2; 
rather, it is a catch-all that establishes standards for any and all armed conflicts not included in 
common adcle z . '~  

Such an interpretation of common arlicle 3, however, ignores the text and the context in 
which it was ratified by the United States. Jr the stale parlies had intended the Conventions to 
apply to all forms of armed conflict, [hey could have used broader, clearer language. 

. interpret common anicle 3 by expanding its scope w l j  beyond the meaning borne by its t a t  is 
effectively to amend the Geneva Conventions without the approval of the State parties to the 
ogreemenls. Furlher, 3s we have discussed, article 3 was ralified during a period in which the 
tradilional, State-centered view of international law was still dominant and was only just 
beginrling to give way to a human-rights-based approach. Giving due weight to the state practice 
and doctrinal understanding of the time, the idea of an armed c.onflict behveen a nation-State and 
a transnational tenonst organization (or between a nation-St% and a failed State harboring and 
supporiing a transnalionai terrorist organization) could not have been within 111e contemplarion of 
the draflers of common article 3. Conflicts of ~hese kinds would have been unforeseen and were 
not provided Tor in the Conventions. Further, it is telling that in order to address this unforeseen 
circumslance, ~i le  Stare parties to the Geneva,Conventions did not attempt to distort the terms of 

21 See Drapcr, Reflccrions on Low and Armed Con/lic~, supra, at 108. 
" Some intcmationd law authorities seem to suggest that common Anicle 3 is bcncr read as applying to all forms of 
non-international armcd conflict. The Cornmentory on the Adnirionol Protocols of 8 June 1977 to the Genmw 
Conwntions 0f/2Augu~f /949. supra, afier frnt stating that Article 3 applies when "the government ofa  single 
State /is] in conflict with one or more armed factions wi~hin its lcnitory," suggests, in a foolnote, that an armed 
conflict not of an international character "may also cxisl in which armed factions fight against each other without 
intervention by the armed forces ofthe established govcmmcnt." M 14339  at n.2. A still broader interpretation 
appears to bc supponcd by the language ofthe decision ofthc International Coun ofJustice (the "ICJ") in 
Nicoroguo v. UniredSrores - which the United St31es refused to acknowledge by withdrawing hom the compulsory 
jun'sdiction of the ICJ. MiIi~ory ond Poromiliroty Acriviries In on8 Agoirur Nicaragua flicarogua v. United Stares), 
(International Coun of Justice 1986), 76 I.L.R. 1,448, Q 2 I8 (E. Lauterpacht & C.J. Greenwood eds, 1988). The 
lCJ3 decision is probably best read to suggest that all "armed conflicts" are either international or nowinternational, 
and that if they are non-in~emational, they are governed by common M i c k  3. If that is the correct understanding, 
however, the result wvas mcrcly stated as r conclusion, without taking account either ofthc precise language of 
Arlicle 3 or ofthe background to its adoption. Morc~vcr. while it was true that one of the conflicts so which the JU - 
wvas addressing i~sclf- "IrJhe conflict bc;ween the contrar' forces and those ofthc Government ofNicaragua"- 
"was an armed conflict which is 'not of an in~cmational character,'" i d  at 448, 1 2 19, that conflict wvas recognizably 
a civil war b n w c n  a Stale and an insurgent group, not a:rodict betwen or among violent factions in a territory in 
which the State had collapsed. Thus there is substantial riason to question the logic and scope of the ICl's 
interpretation ofconmon Anicle 3, which, in any event, is not binding as a rnatrcr ofdomestic law on the United 
States. 



common anicle 3 to apply it to cases that did not fit within its terms. Instead, they draned two 
new protocols to adapt the Conventions lo the conditions of contemporary hostilities." The 
United Slates h3s not ratified these protocols, and hence cannot be held to the reading of the 

) Geneva Conumtionr they prprnotr. Thus, the WCA'S prohibition on violatioylof mmmon 
anicle 3 wot~ld apply only to internal confficls befween a state party and an insu!gtn( ~ o u R  

!; 
rather than to a11 fonns of amled conflicf not covered by common arlicle 2. 

11. Applicdon o/. WCA and Associaled Treoties 10 a/ Oaeda . 

We conclude that Geneva 111 does not apply to the a1 Qaeda terrorist orgqnitatjon. 
Therefore, neither the detention nor trial of a1 Qaeda fighters is subject to Geneva 111 (or the 
WCA). Three reasons, exanlined in detail below, supporl this conclusion. First, al Qaeda is not 
a State and thus cam01 receive the benefits of a State party to the Conventions. Second, a1 
Qaeda men~bcrs fail lo satisfy the eligibility requirements for treatment as POWs unda Geneva 
Convention 111. Third, the nature of the conflict precludes application of common article 3 of the 
Geneva Convent ions. 

&reva )I/ does NOI apply to n non-Sme acror such as the 41 Qoeda /emorjst 
orgn/l;~nlio/r. A1 Qaeda is not a State. It is a non-governmental terrorist organization composed 
of nlen~bers from many nafions, with ongoing operations in dozens of nations. Nan- 
governmental organizations carnot be pmies to any of the international agreements hen 
pvcnling the laws of war. Conlmon article 2, which triggers the Geneva Convention provisions 

detention conditions and procedures for trial of POWs, is limited to cases of declared 
war or armed conflict "between two or more of the High ~ o n l r a c l i n ~  Parties." A1 Qaeda is not a 
]d;g~~ ~onirncting Party. As a result, the U.S. military's treatment of al Qaeda members is not ) governed by the bulk of the Geneva Conventions, specifically lhosc ~rbvisions ~ 0 x c m i n g  
POWs. Conduct rowards captured members of a1 Qaeda, rherefore, also cannot constitute a 
viola~ion of 18 U.S.C. § 244 I (c)(I). 

Secorid, nl Qnedn tnenlbers /ail ro sar i s -  the eligibility requirements /or treatment as 
POlVs wt&r Goleva Convenrion Ill .  It might be argued that, even though it is not a State party 
to the Geneva Conventions, al Qaeda could be covered by some protections in Geneva 
Convention 111. Article 4(A)(2) of Geneva 111 defines prisoners of war as including not only 
captured members of the armed forces of a High Contracling Party, bur also irregular forces such 
as "[mJen~bers of other militias and members of other volunteer corps, including those of 
organized resistance rnovcments." Arlicle 4(A)(3) also includes as POWS "[rn]embers of regular 
armed forces who profess allegiance to a government or an authority no1 recognized by the 
Detaining Power." Id. att. 4(A)(3). 11 might be claimed that the broad terms of these provisions 
could be srrctchcd to covcr al Qaeda. 

This view would bc mistaken. Arlicle 4 does not expand the application oi the 
Convention beyond the circumstances expressly addressed in common anicles 2 and 3. Unless 

"See P~otocol Addilional to the Gcncva Conventions ofJ2 August 1949, and Relating 10 the Protection of Victims 
ofln~cmjtionol ,bm?d Conflic~s (Protocol I), June 8, 1977, 1 I25 U.N.T.S. 4; Protocol Addi~ional to the Geneva 
Conventions of 12 August 1949, and Relating to thc Prolccrion of Vic~ims of Non-lntcrn~tional A m d  Conflicts 
(Protocol 11). June 8, 1977, 1125 U.N.T.S. 610. 



there is a conflict subjccf to article 2, aflicle 4 simply does not apply. If the conflict is o n e  to 
which aaicle 3 applies, then anicle 4 has no role because article 3 does not trigger application of 
the rest of the provisions of Geneva 111. Rather, article 3 provides an alternative set of standards 
ll,at only minin~al humanitarian protections. AS we have explained, the co@ic\ with a] 
Qje& docs no1 fa11 within article 2. As 3 result, ankle 4 has no application. In o l h a  words, 
anicle 4 cannot be read 3s an alterna~ive, and a far more expansive, statement of thi  application 
of the Convention. 11 merely specifies, where there is a conflict covered by articfe 2 of the 
Convention, who must be accorded POW status. 

Even if article 4, however, were considered somehow to be jurisdictional as well as 
slibstanlive, captured members of al Qaeda still would not receive the prolections accorded 10 
pOWs. First, al Qaeda is not the "armed forces," volunteer forces, or militia of a state party that 
is 3 party 10 the conflict, as defined in arricle 4(A)(I). Second, they cannot qualify as V O I ~ ~ ( ~ ~  
force, n~ilitia, or organized resis~ance force under article 4(A)(2). That article requires lhat 
militia or volun~eers fi~lfill four conditions: command by responsible individuals, wearing 
insignia, ca*ng arms openly, and obeying the Jaws of war. A1 Qaeda members have clearly 
demonstrated that they will not follow these basic requirements of lawful warfare. They have 
attacked purely civilian targets of no military value; they refused to wear uniform or insignia or 
carry 3mls openly, but instead hijacked civilian airliners, took hostages, and killed. them; and 
tlley thcmsclves do not obey the laws of war concerning the protection of the lives of civilians or 
the means of Icgitirnale combat. As these requirements also apply to any regular armed force 
~ ~ n & r  otller treaties governing the laws of armed conflict," 31 Qaeda members would not qualify 
[jnder aniclc 4(A)(3) either, which provides POW status .!o captured individuals who are 
nlenlbers of a "regular armed force" thal professes allegianci3  ̂to a gownmcnt or authori~y not 

by  he detaining power. Members of a1 Qaeda, (herefore, would not qualify for POW 
) (re~tnlent under arficle 4, even if it were somehow ihought that (hey were piirkip.ling in 

conflict covered by common article 2 or if arlicle 4 itself were thought to be jurisdictional in 
nature. 

jrhir'f, the nnrlrre o/t/re co~rfict precludes npplicnrion of common article 3 of the Gen- 
Comlenliortj. As discussed in Part I, the text of common anicle 3, when read in harmony with 
common anicle 2, shows that the Geneva Conventions were intended to cover either: a) 
~raditional wars berween state parries to the Conventions (article Z), b) or non-international civil 
wars (anicle 3). Our conflict with 51 Qaeda does not fit into either category. It i s  not an 
intem3tional war between nation-States because al Qaeda is not a State. Nor is this conflict a 
civil war under article 3, because it is a conflict of "an international character." Al  Qaede 
operates in many countn'es and camed out a massive international attack on the United Stales on 
September 11, 2001. Therefore, the military's treatment of a1 Qaeda members is not Ijnijted 
eithcr by common snide 3 or 18 U.S.C. 5 244 I (c)(3). 

JIJ. Ap~licotion ofthe Gette~n Conventions to the Toliban Mi/itia 

\nether the Geneva Convenrions apply to the detention and trial of members of the Taliban 
militia presents a more difficult legal question, Af&mistan has been a party to all four Geneva 
Conventions since September 1956. Some h~ighl argue that this requires application of  the 

'' J i a g u ~  Conwntion IV,  Rcspcciing the L a w  and Cusronls or War on Land, Ocr. 18, 1901.36 Slat. 2277. 



Geneva Conventions to the present conflict with respect lo the Taliban militia, which would l)len 
trigger the WCA. Noncthelcss, we conclude that the President has more than ampie grounds to 
find tho1 our frealy oblignlions under Geneva 111 roward Af&anistan were suspended during the 
pe&d ofthe conflict. Under Ariicle I1 of the Constitution, the President has the unilateral p w e r  
to srlspend whole treaties or parls of {hem at his discretion. In this part, we describe the 
President's constitutional power and discuss the.grounds upon which he can justify the exercise 
of that power. 

There ore several grounds which mightthe President could exercise that authority here. 
First, the weight ofinformed opinion indicates that, for the period in question, Afghanistan was a 
"failed State" whose territory had been largely held by a violent militia or faclion rather than by 
a government. As a failed state, Afghanistan did not have an operating government nor was it 
capable of fiuffilling its international obligations. Therefore, the United States could decide to 
partially suspend any obligations that the United States might have under Geneva III towards the 
Taliban militia. Second, there appears to be developing evidence that the Taliban leadership had 
become closely intertwined with, if not utterly dependent upon, al Qaeda. This would haye 
rendered the Tafibon more akin lo a tenonst organization that used force not lo administer a 
government, but for terrorist purposes. The President could decide that no treaty obligations 
werc owed to such a force. 

A. Cor~srifuriorial Attrhoriw 

Article I1 of the Constitution makes clear that the President is vested with 311 of the 
federal exccuiive power, that he '*shall be Commander in ~h%" that he shall appoint, with llle 

advice and consent of the Senate, and receive, ambassadors, and that he "shall have Power, by 
and wjlh the Advice and Consent of the Senate, to make Treaties." U.S. Const. an. 11, 5 2, cl. 2. 
Congress possesses its own specific foreign affairs powers, primarily those of declaring war, 
raising and funding the military, and regulating international commerce. While Article 11, 
section I of the Constitution grants Ihe President an undefined executive power, Arlicle J, section 
1 limits Congress to "[a)ll legislative Powers herein granted" in the rest of Article 1. 

From the very beginnings of the Republic, this constifulional arrangement has been 
understood to grant the President plenary control over the conduct of foreign relalions. As 
Secretary of Stare Thomas Jeflerson observed during the first Washington administration: "73e 
constitution has divided the powers of government into tluee branches [and] . . . has declared that 
'the executive powers shall be vested in the President,' submitting only special articles of it to a 
negntivc by i he sena~e."'~ Due to this structure, Jefferson continued, '[tlhc transact ion of 
business kith foreign nations is Executive altogether. It belongs then to the head of that 
department, erccpt as to such ortions of it as are specially submitted to the Senate. &ceprions l' 3re to be construed strictly." ' In defending President Washington's aurhonty to issue the 
Neutrality Proclamation, Alexander Hamilton came to the same interpretation of the President's 
foreign affairs powers. According to Hamilton, Article If "ought . . . to be considered as 
intended . . . lo specify and regi~late !he principal articles implied in the definition of Execl~tive 



Power; leaving the rest to flow from the general grant of that power."' As Tutu= Chieflustice 
John Marshall L~mously decbred a few years later, "The President is the sole organ bithe nation 
in its external relations, and its sole representative with foreign nations. . . . Tin [ex=utjveJ 
department . . . is entrusted with the whole foreign intercourse of rhe nation.. . .'qf t f  r 

!I !: ; 
On rlle few occasions where it has addressed the quesrion, the Supreme Coud has lent its 

approval to the executive branch's broad powers in the field of foreign affairs. Res$onsibility for 
the conducf of foreign affairs and for protectin the nalional security are, as  he Supreme Cour( 
has observed, "'cenml Presidential domains.'' The President's constitutional pjmrsy f l o w  
from both his unique position in the constitutional structure and fiom the specific granis of 
authorify in M i c l e  I1 making the President the Chief Executive of the Nation'and the 
Commander in chiel" Due to the President's constitutionally superior position, the Supreme 
Coun has consistently "recognized 'the generally accepled view that foreign policy [&I the , 

province and responsibility of the ~xecuti \ te ." '~~ This foreign affairs power is independent of 
Congress: it is "the very delicate, plenary and exclusive power of the President as sole organ of 
the federal government in the field of international reh-dons - a power which does not require as 
a basis for its exercise an act of congress."" 

In light of these principles, any menumerated execurivc power, especially one relating to 
foreign affairs, must be construed JS within the control of the President. A l t ~ o u g h  the 
Constitution docs not specifically mention the power to suspend or terminate trealies, these 
aurhorir ics have bccn underslood by I he courts and long executive branch practice as belonging 
solely ro tile President. The treaty power is fundamentally an executive power established in 
m i c l e  I1 of the Conslituljon, and power over trealy ~natters post-mtificafion are within the 
President's plenary authoriry. As Alexander Hamii~on declared during the controveisyover the 
Ncu~rajity Proclamation, "rhough treaties can only be made by the President and Senate, their 
acrjvity n ~ a y  be continued or suspended by the President alone."" Cornmentalon also have 
supponed this view. According to the dra,fiers of the Resrorement (Tltird) of rhe Foreign 
Re/o/io,cr Low of rhe U ~ l i ~ e d  Stotes,  he President has the power either "to suspend o r  terminate 
an [international] ag~eement in accordance with its terns," or "to make the determination that 
would justify rhe United States in renninating or suspending an agreement because of its 
violation by another parly or because of supervening events, and to proceed to terminate or 
suspend the agreen~ent on behalf of the United ~ t a t e s . " ~ ~  Indeed, the President's power to 
terminate rrealies, which has been accepted by practice and considered opinion of the three 
branc~~es,36 must include rhe lesser power of  temporarily suspending them. We have discussed 
rllese questions in detail in recent opinions, and we follow their analysis here." 

4 

" Alcxandcr 1+3nu'fto~ Poc$crts No. I (1 793). rqrirrtcd in I5 The Pnpcrs o/AIemnder Harnilron 33.39 (Harold C. 
Syrcn cr 31. cds., 1969). 
" ~ O A M ~ S  ofcong. 613-14 (1800). 
'O Harlow v. Firqemld. 457 U.S. 800.8 12 n. 19 (1982). 
31 Mron v. F~rrgerald, 457 U.S. 731,749-50 ( 1982). 
" Depormrenr of rhe Nary v. Egan, 484 U.S. 5 18,529 (1988) (quoling Hoig v. Agee, 453 U.S. 280,293-94 (198 1)). 
33 Umed Smes v. Cur~iss- Wrighr Lrporr Corp., 299 U.S. 304, 320 (1936). 
" 1Gmilron, Pnri/;cu~ No. 1, supra, a1 42. 
" R~sm,e,nen/ (Tltird) of rhe Foreign Relorions Lnw ofrhe United Slnres 4 339 (1987). 
"see. e.g., Memorandum for Albcno R. Gonzdcs. Counscl 10 rhc President, from: Jay S. Bybee, Assistant Artorney 
Gcnrrd, Re: Aurhority o/rhe Praidcnr to Denormce rhe ABAI Trenry (Drc. 14, 2001); Coldwa~er v. Correr, 6 1 f 



The courts have often acknowledged the President's constitutional powers with respect to 
trcalies. Thus, it has long been accepted that the President may determine whethm a treaty has 

) I,@ because a foreign Sine has gained or lost its independence, or because it has ~ n & ~ ~ ~ ~ ~  
otller changes in sovereignty." Nonperformance of a panicular treaty obligation may, in the 
President's jl~dgrnent, justify a decision to sbspend or terminate [he treaty." While Presidentr 
have unrcstncted discretion, as a matter of domesfic Jaw, in suspending treaties, they can base 
the exercise o f  I his discretion on several grounds. ~or 'exam~ie,  the President may detem ine that 
"the conditions essential to uhe treaty's] continued effectiveness no longer perlain.& He can 
decide to suspend trea(y obligations because of a fundamental change in circumstances, as the 
United States did in 1941 in response to hosfilitiu in ~urope .~ '  The President may also 
determine that a material breach of a treaty by a foreign government has rendered a treaty no( in 
effect as to that govenunent.42 

Exercising this constitulional authority, the President can decide to suspend tempora"ly 
our obligations under Geneva 111 toward Afghanistan. Other Presidents have panially suspended 
treaties, and have suspended  he obligations of rnultilatera1 agreements with regard to one  of [he 
slate p d j e ~ . ' ~  The President could also determine that relalions under the Geneva Convenljons 

F.2d 697, 706-07 (D.C. Cir.) (cn banc), vocnred and rernnnded with insrrucrions to dismiss. 444 U.S. 996 ( 1979); 
Scna te Cornm. on Foreign Relations, l06* Cong ., Trenties ond Orher lnrernorional Agreernmrz: 771~ R& o/the 
CI,lircd stores S<~no/e 201 (Cornrn Print 2001) (prepared by Congrcssio~l Research Service. Library ofCongrcss) 
(footnotes onu'ned) 
"see Memorandum for John Bcllinger, 111, Scnior Associate Counsel andtcgal Adviser to the National Security 

D 
Council, from john C. Yoo. Deputy Assistant Anorney General and Robert I. Dclahunty, Special Counsel, off irc  of 
Ixgal Counsel, Re: .411rhorit), of  he Presidm to Suspend Certain Prorisions of the ABM 7reap  (Nov. 15, 2001 1; 
see nlso Mcnlorandum for William Howard Tan, 1V, Legal Adviser, Dcpanmcnt of Stale, horn John Yoo, D c ~ u ~  
Assistant Atiomcy Genenl, O ~ C C  of Lcpa) Counsel, Re: President's Consriruriona/Aurhoriry 10 IVjrhdraw freories 

porn rhe S~nnre (Aug. 24,2001). . . 

"See Ken~~eft v. Chambers, 55 US. 38 ,474 .5  J (1 852); Terlinden v. Ames, 184 US. 270,288 (1902); Soroop v. 
Cnrcio, 109 F.3d 165, 17 1 (3d. Cir. 1997) (collecting cases). Alcxandcr Hamillon argued in 1793 that k e  
revolution in France had triggcrcd thc powr (indeed. the duty) of the President to dctcrmim whclher the pre- 
existing acaty ofalliancc wkh the King of France rcmaincd in effect. The Prcsidcnt's constitu~ional powers, he said, 
'include(] that ofjudging, in the case ofa Revolution of Govcrnmcnt in a foreign Country, whether the new rulers 
are competent organs of the National Will and ought to be recogniscd or not: And where a h c a v  antcccdcn~ly exists 
btr\vrcn the USW~CS and such nation that right involvcs the p o w r  ofgiving operation or not to such treaty.' 
Alexander Hamilton. Pacr /c~u  NO. 1 (1793), reprinted in 15 The Papers o/Alexonder Homihon 33.4 1 (Harold C. 
Syrctt CI al. cds 1969). 
j9  See Tq-lor v. Aforron, 23 F. Cas. 784,787 (C.C.D. Mass. 1855) (No. 13,799) (Cunis, Curuii Justice), o r d .  67 
U.S. (2 Bbck) 481 (1862). 
'O /nterno/ionol Load Line Convention, 40 Op. Att'y Gem 1 19,124 ( 1 94 1). Changed conditions havc provided a 
basis 0" ~ h i c h  Prcsidcnts havc suspcndcd trcatics in the past. For examplc, in 1939, President Franklin Rocscvclt 
suspcndcd the operation ofthe London Naval Treaty of 1936. "The war in Europe had caused several contrac1lng 
panics 10 suspend treaty, for rhc obvious reason that i t  was impossible to limit naval armaments. The notice of 
termination was therefore grounded on changed circumstances." David Gray Adlcr, fie Constitlr~ion and rhe 
Terminorion o/Treories 187 ( J  986). 

'I /nrcrnorionol LoodLine Contmrion, 40 Op. An'y Gm. at 123. 
" See, e.g., Chnrlron rq Kelly. 229 US. 447,473 ( 19 13); t c o b e d o  v. UniredSrotes, 623 F.2d 1098, 1 106 (5th Cir.), 
cerr. denied, 449 US. 1036 ( 1 980)- 
" In 1986, the United Slates suspended thc pcrformncc k fits obligations under the Sccurily Treaty (ANZUS Pact), 
7.1.A.S. 2493.3 U.S.T. 3420, enrered into force April 29, 1952, as to New Zealand but not as to Austrslia. See 
Marian Nash (Lcich), I C~~rnirlnriw DQest o/UniredSto~es Prrrcrice in lnternnrional Law 1931-/98& at 1279-8 1 .  



with Afgfunistan shouJd be restored once an Afghan government that is willing and able to 
execute the counlry's treaty obligations is securely estob~ished.~' A decision lo r e g d  the 
Geneva Con\.enrions 3s suspended would not constitute a "denunciation" of the Conventions,'for ) which procedtires are prescribed in the ~onventions~' The President need &\q regard the 
Convenlions ns suspended in their entirely, but only in pari.46 J!Y : 6 ! 

1. :  a 

Among the grounds upon which a President may juslify his power to suspend beatjes is 
the collapse of 3 treaty parlner, in other words the development of a failed state that could not . 

fulfill its international obligations and was not under the control of any government. This has 
been implicitly recognized by the Supreme C O U ~ .  In C/ark v. Allen, 33 1 US. 503 (1947). the 
Supreme Court considered whether a 1923 treaty with Germany continued to exist aAer the 
defeat, occupation and partition of Germany by the v i c m h s  World War II Allies. The Court 
rejecled tile argument ~har the treaty "must be held 10 haw failed to survive the [Second World 
War], since Gem~any, as 3 result of its defeat and the occupalion by the Allies, has ceased to 
exist as an independent national or international cornrn~nity. '~~ Instead, the Coud held  hat "the 
question whether a state is in a position to perform its treaty obligations is essentially a political 
question. Terlirlo'e)~ v. Ames, 184 U.S. 270,258 [(I 902)J We find no evide~ce that the political 
depaflnlents have considered the collapse and surrender of Germany as pulling an end to such 
provisions of rhe treaty a s  survi\led the outbreak of the war or the obligations of either pally in 
respect to ~henr. . '~~ Jn Clark, the Court also made clear that the President could consider whether 
Germany was able to perfom its intcnlational obligations in deciding whether to suspend out 
treaty relarionship with her. 

D - 
Thus, suspension oft he Ccneva Conventions as to Afghanistan \rould not affect the United States' relationship 
llnd~r the Conventions with other stale paflies. 
" On June 20, 1876, for example, President Grant i n f o v d  Congress rh~ t  hc was suspending the extradition clause 
ofthe 1842 "Webster-Ashbunon Trcrlty" with Grcat:'Brkain. Convenrion as lo Boundaries, Suppression of Slave 
Trade and Extradition, Aug. 9. 1842, U.S.-Gr. Brit.,An 10.8 Stat. 572,579. Grant advised Congress that the release 
ofnvo fugitives whose extradition was sought by rhc United SINGS ~mountcd to the abrogation or annulment ofthe 
exmadition clause, and tha~ the executive branch in rcsporuc wodd take no action to surrender fbgitivcs sought by 
the B~itish Government unless Congress signified that it do so. The cl~use remained suspended until it was 
re~ctivated by the British Government's resumed pcrfonnance. 
"see, Q.B., Geneva Convention 111, an. 142. The suspension ofa heal)' is distinct from the denunciation or 
tennin~tion ofone. Suspension is generally a milder measure than tcmu'n3tion, often being panial, tcnpomry, or 
contingent upon circumstances that can be altered by the actions ofthe panics to the treaty. Moreover, at least in the 
Uniled S~atcs, suspcnsion o fa  treaty can be rcvcrscd by unilateral cxtcutiuc action, whereas tcmu'nation, which 
J M U ~ S  a treaty, and which is therefore more disruptive ofinlern3tiona1 relationships, w.ould require Senate conrent 
to a new treaty to bc undone. 
'6 In gcncral, the panial suspcnsion of thc provisions of a t m I y  (as distinct from both lcm~ination and complete 
suspcnsion) is recognized as pcrnu'ssible under intcma~ional law. Anicle 60 of the Vienna Convention on treaties 
cxplkitly permits the suspension of a treaty "in whole or in parr." "[UJnder both treaty law and non-forciblt reprisal 
law as a basis for responsive suspcnsion it is clear that suspcnsion m y  be only panial and nccd not suspend or 
termjnate an agrcemcnt as a whole, in contrast, for cxampk, with treaty \\,ithdrawal clauses.'John Norton Moon, 
Enhancing Conrptiance Wirh /n~erno~ionol L o w  A Neglcc~ed Remedy, 29 Va. J. Int 'I L. 88 1,932 ( 1999). It should 
bc noted, Irowc\,cr, that the Unrted Stares is not a pany to the V~CMJ Convcntion on lwatics, although it has heated 
its rules as customary international law. This issue is explored in greater detail, it+ Pan 1IJ.C. 
" 331 U.S. at 5 14. 
"ld.; see nlso id at 508-09 (President might have "formulated a national policy quite inconsistent with t k  
enforcement" ofthc treaty). 



chrk demonstrales the Supreme COUII'S sanction for the Presideni's constitutional 
authority to decide the "'plilical question" whether our treaty with Germany was suspended 
because Germany was no1 in a posirion to perform its international obligations. Equally here, the 

) executive bmnch could conclude h a t  Afghanistan w ~ s  no1 "in a posilion to perform its lreaiy 
obljgationr" because it lacked, at least throughout the Taliban's ascendancy, a .  functioning 
central government and other essential attributes of statehood. Based on such facts, the Presidenl 
would have the ground to decide that the Nalion's Geneva 111 obligations were suspended as to 
Af&anis(an. m e  President could further decide that these obligations arc suspended until 
Afghanistan became a functioning state that is in a position 10 perform its Convenlion duties. 
The federal courts would not review such political questions, but instead would dek r  to the 
decision of the President. 

There are ample grounds for the President to determine that Afghanistan was a failed State, 
and on that basis to suspend performance of our Geneva 111 obligations towards it."' Indeed, the 
findings of the State and Defense Depar~ments, of foreign leaders, and of expert opinion support 
the conclusion that Afghanistan under lhe Jaliban was withoul a functioning central government. 
'Jhe co)lapse of functioning political institutions in Afghanistan is a valid justification for the 
exercise of the President's authority to suspend our treaty obligations towrds that country. 

Such a deteminntioll would amount to finding thal Afghanistan was a "failed state." A 
"failed State" is generally characterized by the collapse or neq-$ollipSe of State aurhority. Such 
a collapse is marked by rhe inability of central authorities tdh~aintain governmenl institutions, 
ellsure law and order or engage in nomal dealings with olller governments, and by the 
prevalence of violence that destabilizes civil society and the economy. 

An initial approach to the question whether Afghanistan was a failed stale is to examine 
sbme ofthe ~radilional indicia of A Slate has failed when centralized gove-,ental 
authority has almost completely collapsed, no central authorilies are capable of nlaintaining 
government institutions or ensuring law and order, and violence has destabilized civil society and 

" We should not be understood to bc saying that the President's basis for suspending the Geneva Conventions as to 
Afghanistan is merely the fact that Afghanistan underwent a change of government in 1996, after the ndiiary 
successes ofTaliban. The gencral ruk ofintemtional law is  that trcrty relations survive a change o f g o ~ e ~ ~ r .  
See, e.g., 2 Ma jerk M. Whiteman, Digest ofJnrernarional &zw 77 1-73 (1 963); J.L. Drier ly, n e  Law of 
144-45 (6th ed. 1963); Elcanor C. McDowcll, Con~mporary Procrice ojthe UnireAS~ales R~loring to Jnternariona/ 
La,", 7 1 A m  J. Int'l L- 337 (1977). nKgcncra1 rule is that treaties may still be observed cvcn as to State p a r k ,  the 
cunent govc-nts of which have been u~ccognizcd. See New York Chinese T v  Program v. U.E. Enterprises, 
954 F.2d 847 (2d Cir. 1992); JPP obo Resraremcnt F i r 4  olrhe Foreign Relorions Law 0 1 t h ~  United Sfares 5 202 
cmts. J, b ( 1987). 
'O It would be mistaken to argue that the conccp ofa' failed Slate is not legal in nature, and thus cannot bc taken into 
atcount in determining whether to suspend our Gcneva 11.1 obligations toward Afghanisran. Legal scholars as w l l  
as political scientists have employed the concept for so ,time. Moreover, cvcn if takcn only as a category of + '  
political science, the term "failcdStatc" encapsula~es a dtscription of strucrural conditions within a counlry such as 
Afghanistan) rhat arc directly relevant to cons~dering whether that country 113s lapsed for Iegolpurposes into a 
condition ofstatelcssness. 



the economy." Borrowing from the Resmren~ent (Thir4 of (l.3 Forrip Relations Law, we may 
conclude that a state has "failed" ifil cannot satisfy somc or all oflhe lhree traditional t u b  for 
"sratehood" under international law: i) whether the entity has a defined territory and populatjon; 

. ii) whether the temlory/populstion is under the control of its own government; ar\d:iii) whether 
the entity engages in or has the capacity 10 engage in formal rebfions with other $tates,J2 
State Depa~ment has resfatcd this formulation by ebborrting a four-pad lest f d i & t e & &  j) 
whether the entity have effective control over a clearly defined temtory and population; ii) 
whether an organized governmental adminislnlion of the territory exists; iii) whether Be entity 
has the capacity to act effectjvejy to conduct foreign relations and to fulfill inlemationa~ 
obligations; iv) whether the international community recognizes the 

We want to make clear that this Office does not 11ne access to 311 of the facts relafed to 
the activities of the Taliban militia and al Qaeda in Afghanism. Nonetheless, the available facts 
in the public record would s~lpporl the conclusion that Afghanistan was 3 failed Statc - including 
facts that pe-existed the military reversals suffered by the Taliban militia and.the formalion of 
the new transitional government pursuant to the Bonn Agreement. Indeed, there are  good 
reasons to doubt whether any of the conditions were met. 

First, even before the outset of the conflict with the United Stares, the Taliban militia did 
not have effective conirol over a clearly defined lemlory and population. It is unclear whether 
the Taliban militia ever fully controlled most of the temlory of Afghanistan. At the time that 
the United States air strikes began, al least ten percent of the country, and the population within 
those areas, was governed by the Northern Alliance. Indeed, !he facts suggest lhat Afghanistan 
was divided benveen different tribal and wamng f3ctions, rather ~han  controlled by any central 
State. The Taliban militia in essence represented ody  an clhnicaliy Psshlun movemept, o "tribal 

3 

''' 'Ttates in which institutions and law and order haye lorally or panially collapsed under the pressure and  a m i d 9  
the confusion of cmpting violence, yet which subsin  as a ghostly prcscncc or1 the world map, are n o w  commonly 
referred to as 'failed States' or 'frots sans gouvernnwment. "* Daniel Thurcr, The FndedSrare nnAInremoriono/ 
Low, jntemrional Review of the Red Cross No. 836 ( D ~ c .  31, 1999), available a t  l~t~:l~~\.\v~~~.irrc.ore/cne/re~iew 
(visited Jan. 10,2002). Somctvhat difTerenl tests have been used for determining whether a State has "failed." First, 
the most salient characteristic o f a  "failed State" seems 10 be the disappearance of a "cenrral government," Yonm 
Dinstein, 7;he nirreenrh WoIdemor A. Sol/Ltwure in /nrernarronnl Lmv, 166 Mil. L- Rev. 93, 103 (2000); see also 
id. ( " ~ 1 1  that remains is a multiplicity ofgroups of irregular romba~ants fishling each other."). Closely related lo 
this test, but pcrhjps somewhat broader, is the definition o f a  "failed Slate" as "a sinration where the government is 
unable 10 discharge basic governmental functions with respect to its popul~ce  and its territory. ConscqucntJy, laws 
are not made, cases are not decided, order is not preserved and sociclal cohesion de~cr iontes .  Basic scrvicu such as 
medical care, education, infiasrructure maintenance, tax collection and ofher functions and services rendered by 
central governing authorities cease to exist or  exist only in lirni~ed areas." Ruth Gordon. Gror*ing C o n s t i t u ~ i o ~ ,  1 
U. Pa. J. Const. L. 528.533-34 (1999). Professor Thurer distinguishes three elcmcnts (rcspcctively, ~ e n i t o r u l ,  
political and functional) said to characterize a "failed Siale": 1) failcd Slates undergo an "implosion ra ther  than an 
explosion of the  srrucrurcs of power and authority, the disintcgralion and desrmcturing of States rather chrn theu 
d i ~ r n c ~ b r m c n t ; "  2) they experience "the total or near to td  brcakdow o f s r ~ c t u r e s  guaran~ceing bw and order;" 
and 3) there arc m r k e d  by "the absence of bodies capabk, on the one hand, of representing the S ta t e  at the  
international level and, on the other, o f  being influenced by the outside \\*orid." 
''See Rps,otprnen, c h i 4  ojrhe Foreign Rela~ions l.aw'o/rhe U~rtred S I N ~ S  5 201 ; see  SO 1933 Montevideo 
Convcnlion on Rights and Duties o f  States, art. J, 49 Stat. 3097.25 Am. J. Inc'l L. Supp. 75 (1934). 
" Elcanor C. McDo~wll. Conremporo/y Prncrke of rlw Utrired Srnres Relnrrng 10 lnlvrnnrionnl h , v .  7 1 A m  J. In11 
L. 337 (1977). 



that did not command the allegiance of other major ethnic groups in Afghanistan and 
that was apparently unable to suppress endemic violence in the country. As a prominen[ writer 
on the Taliban militia wote well before the current conflict began, "Jelven if [the Taliban] w c ~  ) to conquer the nodh, it would not bring riability, only continuing guen-illa war by the non- 
Pashtuns, but this lime horn bases in Cenlral Asia and Iran which would funher des!abilize the 
region. "" 

Second, again even before the United Stares air sln'kes and the successes ofthe Nodhern 
Alliance, an organized governmental administration did not exist in Afghanistan. One noted 
expert on the Taliban has concluded that the country had 

ceased to exist as a viable slate . . . . 7he entire Afghan population has been 
displaced, not once but many limes over. The physical destruction of Kabul has 
turned it into the Dresden of the late twentieth century. . . . There isno semblance 
of an infiastruclure that can sustain society -- even at the lowest common 
denominator of poverty. . . . The economy is a black hole that is sucking in its 
neighbors with illicit trade and the smuggling of drugs and weapons, undermining 
them in the process. . . . Complex relalionships of power and authority built up 
over centuries have broken down comple(ely. No single group or lender has the 
legitimacy fo reunite the counlry. Rather than a nalional identity or kinship-tribal- 
based identities, te~-~itonal regional identities have become paramount. . . . [T]he 
Taliban refuse 10 define the Afghan slate they want to constitute and rule over, 
largely because tl~ey have no idea what they want. The lack o f3  central authority, 
state organizations, a methodology for command a& control and mechanisms 
which can reflect some level of popular pallicipation . . . make it inipossible for 
many Af&ans to accept  he Taliban or for the outside world to recognize a 
Taliban government. . . . No warlord faction has ever felt itself responsible for the 
civilian population, but the Taliban art incapable of carrying out even the 
minimunl of developmental work because they believe that Jslam will take care of 
everyone. 56 

Another expert had reached similar conclusions before the outbreak of the conflict: 

AfghanisIan today has become a violent society, beren ofpolitical institutions that 
function conecfly and an economy that functions at all. When this is coupled 
with the destruction of population and the physical infrastructure . . ., it becomes 
clear that Afghanistan is a counlry on the edge of collapse, or at least profound 
transformation. . . . With the Taliban, there are few meaningful govemn~ental ; 
stnrctures and little that actually  function^.^' 



. The State Depanment has come to similar concfusions. In testimony early in Octoba 
2001 before the Senate Foreign Relations Committee's Subcommittee on Near East, and South 
Asian Affairs, Assistant Secretary of Slate h r  Sol~th Asian Affairs Christina Rocca explained 
t hat: 1 1  

! !  
[tlwenty-two years of cocflict have steadily devastated [Afghanistan], destrbyid 
its physical and political infrastructure, shattered its institutions, and wrecked its 
socio-economic fabric. . . . The Taliban have shown no desire to provide evm the 
most rudimentary health, education, and other social services expected'of any 
government. Instead, they have chosen lo devote their resources to waging war 
on the Afshan people, and exporting instability to their neighbors." 

Rather than performing normal government functions, the Taliban militia exhibited the 
charactefistics o f  a criminal gang. The United Nations Security Council found that the Taliban 
militia extracted massive profits from illegal d n ~ g  trafficking in Afghanistan and subsidized 
tenoJ-jsm from those  revenue^.'^ 

Third, the Taliban militia was unable to conduct normal foreign relalions OF to fulfil) its 
international legal obligations. Publicly known facts suggest that the Talibnn was unable to obey 
its jntema~ional obligations and to conduct normal diplomatic relations. Thus, the faliban 
militia consistently refused to comply kith United Nations Security Council Resolutions 1333 
(2000) and 1267 (1999), which called on it to surrender Osama bin Laden to justice and to take 
other actions to abate terrorism based in ~ f ~ h a n i s l a n . ~ ~  Those resolutions also called on all 
Slates to deny permission for aircran to take off or  lo land ifi'hey were owned or operated by or 
for the Taliban, and to freeze funds and other resources owned or controlled by the Taliban. 
Reportedly, the Taliban militia also may have been unable to extradi~e bin Laden at the request 
of Saudi Arabia in September, 1998, despite its close relations with the Saudi government. As a 

" United S t ~ t c s  Dcpanmcnt of Stale, ln~em~tional  Information Programs, Roc?n Blames Toliban for Humanitotian 
Disaster in AJghonisian (Oct. l0,2001), atailable or ht~~~~~~\~w.u~inf~.st~tc.eo\~!rc~ion~~~nra~~asiala~ehan~ 
rert200I/lOIOroca.htm (visited Jan. 10, 2001). 
'' See U.N. Sccuriry Council R csolulion 1333 (2000). available at /trm://lnr-n: r t n . f ~ r y / ' D o c s / : s ~ r ~ s / ~ ~ / r ~ ~ I  J j j ~ . ~ , / f  
(finding that "the Taliban benefits directly from the cultivation of illicit opium by imposing a lax on its production 
and indirectly bcncfits fiom the processing and haficking of such opium, and.. . these substanlial resources 
strengthen the Taliban's capaciry to harbor tcnorists"). The Uniled Slates Government has amassed substantial 
evidence that the Taliban has condoned and profited from narco-hafficking on a massit'e scolc, with diusmous 
cnicts on neighboring counmes. See 77ie Taliban. Terrorism, and Drug Trade: Hearing Befie /he Subcomm. on 
Criminal Justict. Drug Policy and Hrtrnan Resources o/the House Comm. on Government Refom, 1 07th Cong. 
(2001) (testimony of William Bach, Director, Of icc  of Asia. Afric~. Europe, NIS Program. Bureau oflntcrnational 
Njrcotics and Law Enforccmcnt Aflairs, Depamncnt o f  State; tcstirnony ofAsa Hutchinson, Administrator, Drug 
Enforcement Adminisnation, U.S. Depamncnt oflustice). 
" U.N. Security Council Resolution 1333 "snongly condernn~cd]" the Taliban for ;he "sheltering a n d  training of  
tcnorists and (the) planning of terrorist ac~s," and "dcplorlcd) thc fact that the Taliban continues lo provide a safe 
haven to Usama bin Laden and to allow him and o t h t ~ s  associattd with him to operate a network of tmon'st  training 
camps from Tsliban-conhollcd tcm'tory and to use Afghanistan as 3 base from which to Sponsor international 
tenorist operations." U.N. Security Council Resolution 1 14, 13 (1998) enjoined the Taliban to stop providing a P 
sanctuary and training for terrorists. U.N. Security Council Resolution 1269.12 (1999), slated that the Taliban's 
failure to comply with the Council's 1998 dcnwnd consrifutrd a threat to the pracc. See Scan D. Murphy, Egorrs to 
Obtain Cusiod'of Omma Bin f-nden, 94 Am. 1. Inf'l L. 366 (2000). 



result, the Saudi government expel led the Afghan dqP dnfiirrs." The Taliban's continuing 
role in sheltering and supporting those believed to be responsible for the lerron'st attacks of 
September I I ,  2001 placed it in clear breach ofinlemafional law, which required il to prevent the 1) use of its territory as r launching pod for altrtir  against aher nations? d 

4 I! has been suggested by governmen! offkids and independent press rdports that 
Taliban militia had become so subject to the domination and control of al Qaeda that it could not 
pursue independent policies with respect to the outside world43 Former Ambsssiidor R o M  
Oakley described rhe relationship as "very close. The Taliban and bin Laden, panicularly 
Mullah Omar, go way, way back . . . [Bin Laden] has helped the Taliban with material suppod 
since they began their movement in ~f~hanisfan. '" Richard Haass, Director of the Stale 
Depanment's Onice of  the Policy Plaming t a f c  has noted that the Taliban "have accepted 
sl~bstantial financial suppon from and proved themselves subservient to" a1 ~ a e d a . "  A1 Qaedp 
apparently supplied the Taliban regime with money, materiel, and personnel to help it gain lhe 
upper hand in ils ongoing battles rvilh the Northern ~lliance." Because a1 Qaeda was capable of 
rnusten'ng more formidable military forces than the Taliban a1 any given point, and because 
failure to prefect bin Laden would have cosl the Taliban the support of radical Islarnists, it may 
we)] have been impossible for the Taliban lo surrender bin Laden 3s directed by t h e  United 
Nations, even if it had been willing 10 do so. While 3 policy decision lo violate international law 

''see Yossef Bodansky, Bin Laden: 7he Man If710 D~cla red  War on Atncrica 301-02 (2001). 
"sre Roben F. Turner. Jnternorional Laiu'nnd rlte Use of Force in Responsf lo rhe World Trade Center ofid 
Pentagon Auocks, ai~ailoble a1 h n p ~ ~ u r i ~ t . J a ~ ~ . p i n . e d u / f o r u m / f o m m n ~  (visited Jan. 10,2002) ("If (as has 
been cbimcd by the US and UK govcrnrncnrs) bin Laden masterminded ~ h c  marks  on New York and \Varhinglon, 
Afghanistan is in brcach ofits stare responsibility to take rcasonablc measures to prevent its ~ e ~ t o r y  from being 
used to launch attacks against other states. The United States and its allies thus hmOe 3 legal right to violate 
Afghanistan's tcnitonal integrity to dcsrroy bin Laden and related tcnori~l targets. Ifthe Taliban elects to join 
forces with bin Laden, it, too. bccomes a lawful targct.");ser also W. Michael Rcisman, lrirernarional Legal 
Responses io ferrori~m, 22 Hous. J. lnt'f 1.3.40-42,5144 (1999)- 
63 See, e.g., Michael Dobbs & Vcrnon Locb, 2 U.S. .iargtrz Bound by Fare, Wash: Post. Nov. 14, 200 I at  A22 
("According lo Thomas Gouttierre, an Afghan crpcn a( the University of Nebraska and a former UN adviser, the so- 
called Afghan Arabs surrounding bin Laden wcrc much more cducatcd and aniculate than the often illiterate Taliban 
and succeeded in convincing them that they were at the head ofa  world-wide Islamic renaissance. 'Al Qacda ended 
up hijacking a large pan of the Taliban movement,' he said, noting that [Taliban supreme religious lcadcr 
Motiammcd) Omar and bin Laden were 'very, vcry tight' by 1998."); Pcter Baker. Dufecror Sajx Bin LademHad 
Cash, Tolibon In His Pocket. Wash. Post, Nov. 30, 2001 at A 1 (rc~oning claims by former Taliban of ic ia l  ofal  
Qacda's corruption of  Taliban ofliciab). 
" Online News How: IXe Talibnn (Sept. 15,2001), oiloilable nt http:~i~~~~~~~.nbs.orbfn~~~shour/bh/tenorism/~uly- 
d~cOl~t01ib~11 9-1 5.html (visited Jan. 15. 2002). 
" The Bush Adminkrrofion 3 Response ro Seprember lld - and Beyond, Remarks to the Council o f  Foreign . 
Rcjatiom (m. 15, 200 J), available or l ~ t ~ ~ / ~ ~ ~ w ~ v . y ~ l e . c d ~ ~ A ~ ~ ~ ~ ~ ~ c b I a ~ ' ~ I ~ n ~ s c v t  I I haass  001 .htm (visited Jan. 
15,2002). 
M The so-called "55" Brigade," a military force consisting primarily of Arabs under Syrian and Saudi commanders, 
was based outside of Kabul and was naincd, maintained and paid for by al Qaeda. It "provided crucial suppoll to 
Taliban forces during offensives against the Nonhern Afliance over rhc past five years." Michael Janscn, US 

/ocwc.d iniriolly on bin Loden Mercenaries, The Irish Times on the Web (Oct. 30,2001). ovoilable or 
I~np:Nw~\.w.ir~l~nddcoc~v5~a~ri~~~or1d/20O1~1 030/wor6.Iitm (visited Jan. 15, 2002). According to some repofis, 
~hese a1 Qacda fighters were the most aggrcssivc and ide~ogically cornmined forces available to the Taliban 
Icadcrrhip, and Myre uscd to control othcr Taliban units./ser also Michael hranish & Jndira A.R. Lakshmamn, 

'. - Partners in 'Jihad': Bin Laden Ties ro Tolibon. Boston Globe, Oct. 28,2001, at A I .  This article contain$ 
csprcially dctailcd inform3tion about the close linkages bctwecn the IWO nlovemcnrs and their leadcrs. 



,vouJd not be grounds to deny statehood, ifal Qaeda - a non-governmental terrorist organization 
- such power within Afghanistan to prevenl its alleged rvlers fiom taking action 
against it as ordered by the U.N., this would indicate that the Taliban militia did not exercise 

) suficienl g o v c m ~ e n t a l  control within the temiory to fulfill its inlernational obligationq. 

The Taliban rnilith's failure to carry out its international obligations becam; evkn funher 
apparent during the conflict itself. During the United Stales' campaign in Afghanistan, Seretary 
Rumsfeld noted that the Taliban "are using mosques for ammunition storage areas. 
using mosques for command and control and meeting places. They are putting tanks and 
afijjJery pieces in dose  proximity to hospitals, schools, and residential areasd7 In a of 
"Fact Sheets" issued during the campaign, the State Department described in detail many of the 
atrocities committed by the Taliban and a1 Qaeda before and during ihe United State '  mililary 
operations. These included massacres of both pn'soners and civilians. For example, the Slate 
Department reported that in August, 2000, the Taliban had "executed POWs in the streets of 
Herat as a lesson to the local population.'76a The Stale Depanment also reponed on November 2, 
2001 that "[tlhe Taliban have put the Afghan civilian population in grave danger by deliberateJy 
biding their soldiers and equipment in civilian areas, including in mosques.'" According 
State, the Taliban "massacred hundreds of Afghan civilians,-includin women and children, in f! Yakaoloang, Mazar-J-ShariF, Bsmiyan, Qezelabed, and other towns." O For example, the State 
Department noted, a repon by the United Nations Secretary General regarding the July, 1999, 
massacre in the Shomaili Plains stated that "[t)he Taliban forces, who allegedly carried out these 
acts, treated the civilian population with hostility and made no distinction between 
combalanfs and non-cornbatan~s."~~ All of this evidence goes to prove that the Taliban militia 

refused to follow the Jaws of armed conflict, whicfi, besides independently providinp 
grounds for a presidential suspension of Geneva 111, also demonstrate th3t Afghanistan hod 
become a failed state and was under the control not of a government but of a violent terrorist 
SrOl'P- 

Founh, the Taliban militia was .no1 recognized as the legitimate government of 
Afshanistan by the United States or by any member of the international community except 
Pakistan. Neither the United States nor the United Nations ever recognized that the Taliban 
militia was a govemment. The only hvo other States that had maintained diplomatic relations 
with it berore the current conflict began (Saudi Arabia and the Uniled Arab Emirates) soon 

67 Tronscr@r: Rum/& Says Taliban Functioning As Military Force Only. supra. 

a fact Sheet on A1 Qaeda and Taliban Atrocities (released Nov. 22,2001 by Coalifion Information Center), . 
ovoifab~e at htqx/iuw-v u s i n f o . s t a t e . ~ ~ ~ ~ i ' t o ~ i c ~ V ~ ~ V ~ c n ~ r j O I  112301 .hi (visited Ian. 15,2002). The source cited 
for this panicular repon was the Defense Dcpamnent. 
49 facr Sheer: Taliban Acrionr Imperil A'han Civilians (Nov. 2, 200 I), ovailoble at hm~~u .u~~~v .us i~~ fo .s t~ tc .~ 'ov !  
topic3Vpol/arror,'O 1 1  10203.htm (viskcd Jan. 15,2002). Funher, IJX State Dcpartmcnt publicized repons Yrom 771e 
IVa5hingron Post that the Taliban was using entire villages as human shields to protect their storkpilts of 
amrnunirion and weapons, I hat  hey were relocating the police ministry in Kandahar to mosques, that they had taken 
over NGO ~eli~forganiza~ion buildings, and that they were discovered mansporting tanks and mnar  shells in the 
guise of humanitarian relicT. Fact Sheet: nre Tafiban 'J of the ~ fghan  People (Nov. 6, 2001), awilable or 
h1~::/~~~u.w.11si~~f0.s1atc.u0~/1opicallpc1VtcnoriO1 I 10608. Jan. 15, 2002). 
j0 ld. 
" /A. (quoting repod; no cit~tion given). 



serered them." Even Pakistan had withdram its recognition before the end of host j litis 
between the United States and the Taliban forces. This rariversd refusal to recognize the Taliban 
mjjjtja as a government demonstrates that other nations and the United Nations concuned in a 
judgment that the Taliban mililia was no government and lhaf Afghanistan had ce+ZM to operate 
3s a nation-Slate. 1; 

Indeed, the cabinet departments of the U.S. Government best posilioned.'!~ deternine 
whether Afghanistan constilured a failed state appear to have reached that conclusion some time 
ago. Secretary o f  Defense Donald Rumsfeld, for example, declared at a November 2,2001 press 
conference  hat the "Jaliban is not a government. The government 01Afghanislan does not exist 
today. The Taliban never was a government as such. 11 was a force in the country that is not 
substantially weakened - in many cases cloistered away fiom lhe people.n73 Seactrry RumsfeJd 
has made substantially the same remarks on several other occasions- On Ocrober 29, 2001, he 
described the Taliban as "an illegilimale, un-elected group of tenonsts."" And on Novcmba 4, 
2001, he staled at a press conference with the Foreign Minister of Pakistan that "Taliban i s  not 

functioning as a government as  such. There is really not a government to speak of in 
Afghanistan today."':' On November 11, 2001, the Secretary emphasized the extent lo which 
Af&anistan had fallen under the control of a1 Qaeda: "for all practical purposes, the a1 Qaeda 
has laken over the country."76 Secretary Rumsfeld's final statement indicates his belief that "0 

real government functioned in Afghanislan, but rather that groups of armed, violent militants had 
come info control. 

In the recent past, the State Department took the same view. Near the 'start of the 
conflict, the Bureau of South Asian Affairs found that '*~t]i;ere is no functioning centnJ  
~ovemment lin Afghanistan). The country is divided among fighting factions. . . . -The Taliban 1 lisJ a Islamic movement [that) occupies about 90% of the country."77' Undersecretary of 
State Paula J. Dobriansky said on October 29, 2001, that "young Afghans cannot remember a 
tinle when their country really worked. There was a lime - a little o v a  20 years a g o  - when 
Afghanistan was a functioning state, a rne6ber of the world commanity. . . . Unfortunately it is 

" See A Look ot the Toliban, USA Today, Sepf. 30,2001, awi/oble at h ~ : / / \ , w w . u s ~ t o d r v , c o m ~ n c ~  
world/Z00]kl1cmliban.hrm (visited Jan. 10,2002). Indeed, Pakistan had been thc only country in the world that 
maintained an embassy in Kabul; the ovcrwhclming majority of Slatcs and the United Nations recognized exiled 
Ptcsidcnf Durhaouddin Rabbani and his govcrnmenf as !he country's Jegal authorities. See Taliban rncrics m o w  to 
horrogeploy, A uug. 8, 2001, availa blc sf httu:Nwww.iancs.codrcr i o t d  ncwslasia ~ ~ c i f d n e u l r l j i d l  
'id01 0808-I-n-shmrl (visited Oct. 19,2001). '' S r r r e ~ a n  Rumsfrld Media Avr i l ab i l i~  m Route to Moscow (NO*. 2,2WI), availoblrar 

http://w~.w. ya Ic.cd~r& w\~~b/avaIodscpf I I ldod brirf64.htm (visited Jan. 15. 2002). a 

'' Rtrms/PIdSap Taliban to Blame for Castdfies (Oci. 29,2001), owlable or h~://~ww.c~s~nf0.~1a1~~~.0~~/1o~ical 
~ol/ tc~or~01102905:hmr (visited Jan. 15,2002). 
"' Tronscri~t: Rum/e/dSayr Toliban Functioning As Mi/itaty Force Only (Nov. 4,2001), a ~ n i l o b l e  nt 
hIrp:ww.~sinfo.st~e.8~v~~Pica~PO~fen~r/~ 10403.htm (visited Jan. 15.2002). 
'' R~tms/eld on ~/ghoniston Developments on  "Fox flews Sundqv. " (Nov. f 2,200 I), avai/ab/e nr 
http:Nw~v.asinfo.st~t~.~0v/1o~ica1/~~len0r/l 1 12W.hm (visited Jan. IS, 2002). 
7 7  BackgroundNote (Octokr, 2001), ovoilab/e ot h t 1 ~ : ! / w \ \ ' ~ . s t ~ r ~ . ~ 0 ~ : r ~ ~ s / b e n l i n d c x f ~ i = 5 8 0  (visited Jam 

10, 2002). by ihc Bureau of South Asian 'ATfaiq/~ee also Rcutrrs AlenNet - Afghanistan, Counr ty  
P r o j i l ~ ~  ("There arc no slate-cons~ituwd a m d  forces. 11 is not possiblc 10 show how ground forces* equipment has 
bcrn divided among lhc dinerent iactions.'*), avuilable at 
hrrp:N~~~~c~.~]ermr~.or9/1hefa~~s/~o11ntrroi'1~247~?vrrsi0nf 1 (visircd Jan. IS, 2002). 



now dificult to remember that functioning ~f~hanistan."" As recently as December 12, 2001, 
the Slate Department's Of ice  of  Jnlemational Information Programs, drawing on Coa]itjon 
Jnfonnation Center materials and media reports, stated that both the Taliban and al Q a e d ~  
terrorist organizations," and characterized the Taliban's leader, Mullah Ornar, as "a 

! !  
Some in~emational oficials concur with the views of our Government. Lakhdar &himi, 

for aample, the United  ati ions medialor in Afghanistan and a former Algerian Foreign 
Minister, described Afghanistan under the Taliban as a "failed-state which looks like an infectd 
juound."" Tony Blair, the Pn'mc Minislcr of Great Britain, on a visil to that country this month, 
declared that "Afghanistan has been a failed slate for too long and the whole world has pai'd the 
price."" 

Based on the foregoing, it is apparent that the publicly-available evidence would support 
the conclusion that Afghanistan, when largely controlled by the Taliban militia, failed some, and 
perhaps all, ofthe ordinary tests of statehood. Nor do we think that the military successes ofthe 
United States and the Northern Alliance change that outcome. Afghanistan was effectively 
stateless for the relevant period of  the conflict, even ifafler the Bonn Agreement it became a 
State recognized by the United Nations, the United States, and most other  nation^.'^ Tht 
President can readily find that at the outset ofthis conflict, when the country was largely in the 
hands ofthe Taliban militia, there was no functioning central government in Afghanistan that 
was capable ofproviding the n~ost  basic services lo the Afghan population, o f  suppressing 
endemic internal violence, or of maintaining normal relations with other governments. In other 
words, the Taliban militia would not even qualify as the deficro government of Afghanistan. 
Rather, it would have the status only o f  a violent faction or m&ement contending wiih other 
factions for control of  Afghanistan's territory, rather than the regular armed forces of an existing D state. This would provide sufficient ground for B e  President to exercise his conslilutional power 
to suspend our Geneva I11 obligations toward Afghanistan. 

C. Suspension ~ ; ~ d e r  Inrernatiot~nl Law 

Although the President may determine that Afghanistan was a Sailed State as amatter of 
domestic law, there remains the distinct question whether suspension would be valid as a matter 

- - 

Paula I. Dobransky, A/ghanisrm: Nor Alwoys a Borrl~J~ld(Oct. 29,2001). avoilnbk or 
ht~:/lwu.w.usinib.sta~e.pov/~ic~V~V~cnor~O 1 102908.htm (visited Jan. 13, 2002). 
59 7?1e End of the Taliban Reign of f'ror in A/ghonisran (Dee. 1 2,2001). nvailabk at 
Ir~:!/w~\wv.osinf~.s~~t~.~o~-/tooic~V~VtcnoriO 1 12 I 206.htm (visitcd Jan. 1 5,2002). 
m Rashid, supra, at 207. 
" Philip IVcbstcr, Blair k nirrion 40 Kobul. Thc T im*  of London J a r  8, 2002. awilable or 2002 WL 4 171 9%. 
" Wc do not think that the miMary succcsscs of the United States and  he Nonhern Alliance necessarily m o n t  that 
Afghanistan's starehood was rcsrorcd before the Bonn agreement, if only because the intcmational community, 
including the United Slavs, did no1 regard the Nonhcm Alliancc as constituting thc govcrnmcnt of Afghanistan. 
United Nations Security Council Resolution 1378,g 1 (2001), ai*ailoble or h~://~r~\~w.v3k.cdu/lawwcb/ 
awlon/sr~t  I 1:unsccres lj78.hrrn (visitcd Nov. 19,2001). cxprc~scd "snong support for the cffom ofthe 
Afghan pcoplc to establish a new and transilional adminisfration leading to thc formation of  a government" 
(emphasis added); see also id. 1 3 (affmning that the ~ d e d  Narions should play a central role in supponing Afghan 
efforts to establish a "new and transitional sdministra~i& lead in^ to the formation of new govcmmcn~"). The 
pkin implication ofthis Resolution, which reflects tllc \*irws of thc United Sta~es,  is that Afghanistan Jfkr  the 
Taliban did not h aw  a government ar that time. 



of international We emphasize that the resolution of that questio'n, howevers has no 
be~ring on domestic constitutional issues, or on the application of the WCA. Rather, these 
issues are worth consideration as a means of justiffing the actions of the United States in the 
woor]d of international politics. While a close question, we believe that the bet~er de!w is that, in 
cerloin circumstances, comtries can suspend the Geneva Conventions cons&ienrly with 
inlemational law. 

Jnternational law has long recognized that the material breach of a treaty can be grounds 
for the pany injured by the breach to terminate or withdraw horn the treaty.u Under c&omary 
international law, the general rule is that breach of a multilateral treaty by a State party justifies 
the suspension of that treaty with regard to that State. ' A  material breach of a mulrilateral treaty 
by one of the parties entitles , . . [a] party specially affected by the breach to .invoke it as a 
ground for suspending [he operation of the treaty in whole or in part in the relalions between 
itself and the defaulting state.'" If Afghanistan c o ~ ~ l d  be found in material breach for violating 
"a provision essential to the accomplishment of the object or pu ost of .the [Geneva 
Conventions]," suspension of the Conventions would have been justified. 2' 

We note, however, that these general mles authorizing suspension "do not apply to 
provisions relating to the protection of the human person contained in treaties of a humanitarian 
character, in ~arlicular to provisions prohibiting any fornl of reprisals against persons prolected 
by such treaties."*' Although the United States is not a party to the Vienna Convention, some 
lower courts have said that the Convention embodies the customary international law of treaties, 
and the State Deparrment has at various times taken the same The Geneva Conventions 
must be regarded as "treaties of a humanitarian character," many of ~vhose provisions "relst[e) to 
the protection of the human person."89 Arguably, therefore, 3 decision by rhe United States to 
suspend Geneva 111 with regard lo Afghanistan might put the United States in breach of 
customary international Jaw. 

" h gcneral, of course, a decision by a Statc not to discharge its trcaty obligations, cvcn \\hen cffecrive as a manel 
ofdomestic law, does not neccssarily rclicve i t  of possible international liabiliy for non-performance. S c  ge~wrally 
Pigeon River Irnprovement, Slide & Boom Co. Y. Charles JK CO.T, Ltd., 291 U.S. 138, 160 (1934). 

See Legal Consequences f i r  SIOILI o/fhe Conrinued Presence dSourh Afica in Namibia (South West A F c o )  
Nonvi~hsranding Secwriy Council Resolu~ion 276. 1971 I.CJ. 16.47,q 98 (Advisory Opinion June 2 1, 1971) 
(holding it ro be a "gencral principle of law that a righf ~Ctcnnination on account of  breach must be prcsurned to 
cxisr in respect o f  all trcatics, cxccpt as regards provisions relating to thc protection of the human person containcd 
in treaties of a humanitarian character.. . . The silence ofa treaty as 10 the caistencc o f  such a right cannot be 
interprctcd as implying the exclusion ofa right which has its source outside of the treaty, in general intcmational 
lawl.)"). 
" Vienna Convention on Trcatiet, an. 60(2)(b). 

Jd, an. 6q.3). 
" ~ d .  an. 60(5). Thc Viema Convention scerns to prohibit or rcsmcr the suspension of humanitarian heatits if che 
sole ground for suspcnsion is matcnal breach. Ir does not squarely address the case in which suspension is based, 
not onpanicular breaches by a party, but by the parry's dis~ppcarsncc as a 51alc or on its incapacity to per fomi ts  
treaty obligations. 
I1 Fvjitsu Ld v. Federol &press Corp.; 247 F.3d 423,433 (2d Cir.), e r r .  denied, 122 S. CI. 206 (2001); Moore. 
supro, at 891-92 (quoting 1971 statement by Sccrctary o$State William P. Rogers and 1986 testimony by Deputy 
Lcgal Adviser Mary V. Mochary). / 
".See Sir b n  Sinclair, The Vienna Conrvn~ion on 11te Lnw of Treories 191 (2d ed. 1984) (explaining inlent and scope 
of refercncc to "humaniarian" treaties). Jndccd, when the draficrs oithc Vienna Convention added paragraph 5 to 
~rticlc 60, the Gcncva Conwnrions wcrc specifically rncntioncd 3s coming wirhin it. See Harris, supra, at 797. 



jn addition, the Geneva Conventions could fhemselves be read to preclude suspension. 
Common article l pledges the High Contracting Panies "to respect and to ensure resped for the 
present Convention in all ciramsmnces" (emphasis added). Some commentaton auuq that this 

sl~ould be read to bar any State party from refusing to enforce their prqvi$ons, no 
matter the conduct of its adversanes. In other words, the duty of performance is &&te and 
does not depend upon reciprocal performance by other Sfate parties.90 Under this approach, the 

terms of the Geneva Conventions could never be suspended, and thus any violation 
would always be illegal under international Jaw. 

This undersfanding of the Vienna and Geneva Conventions cannot be correct. There is 
no textual provision in the Geneva Conventions rhat clearly prohibifs temporary suspension, The 
drafters included a provision rhat precludes Stale parties horn agreeing to absolve each o the r  of 
violations." They also included careful procedures for the termination of the apeementr  by 
individual State panies, including a provision that requires delay of a termination of a treaty, if 
that te,mjnation were to occur during a conflict, until the end of the conflict.92 Yet, at the  same 
time, the drafiers of the Conventions did not address suspension at all, even though ir  has been a 
possible option since at least the eighteenth century." Indeed, if the draners and r ~ t j f i m  of the 
Geneva Conventions believed the treaties could not be suspended, while allowing for withdrawal 
and denunciation, they could have said so explicitly and easily in the text. 

A blanket non-suspension rule makes little sense as a matter of international law and 
1f there were such a rule, international law ~vould.~leave an injured party effecti\nejv 

remedijess if its adversaries committed material breaches d t h e  Geneva Conventions. ~~~i 
from its unfairness, that result would reward and encourage non-compliance wi th  the 
Conventions. True, the Conventions appear to contemplate that enforcement will bc promoted 
by voluntary action of the parties.' Funhennore, the Conventions provide for in tment  ion by 
"the Jnterna~ional Committee of the Red Cross or any other irnparlial humanitarian organization 
. . . subject to the consent of the Parties to. the conflict concern~d."~~ But the effectiveness of 
these provisions depends on the good will of the very party assumed 10 be committing matenat 
breaches, or on its sensitivity to international opinion. Likewise, the provision authorizing an 
impartial investigation ofalleged violations also hinges on the wilJingness o f  a breaching party to 
permit the investigation and to abide by its result. Other conceivable remedies, such as the 
imposition of an embargo by lhe United Nations on the breaching party, may a l s o  be 
jneficacious in particular circums~ances. If, for example, Afghanislan were bound by Geneva 
Convention 111 to provide certain treatment to United States prisoners of  war but in fact 
maten'ally breached such duties, a United Nations embargo might have little effect on its 
behavior. Finally, offenders undoubtedly face a risk of trial and punishment before national or 
infematjonal courts afler the conflicl is over. Ye1 that form of relief presupposes that  the 
offenders will be subject to capture at the end of the conflict - which may well depend on 

ago in^, ,k;oragua flicoragua v. UnirPnStare). 76 I.L.R. at 448, ll220. 
9' See, ,e.g., Gcncva Convcntion Ill, an. 13 1. 
93See, e.g., id, a,. 142- j. 
9'See Sincbir, supra, at 192. 
* See, q.. the Grncva Convcntion 111, an. 8; Geneva Convention IV, art. 9. 
" Geneva Convcntion Ill, atl. 9; Gcncva Convcntion JV, ~n. 10. 



whether or not they have been defeated. Reliance on post-conflict trials, as well as being 
uncedain, defers relief for the duration of the conflkt. Without a power to suspend, thercfon, 
pafijes to (he Geneva Conventions would only be jell. with these meager tools t o  remedy 

1) widespread violalion of the Convqtions by others. t 

~ h u s ,  even if one were to believe that international law set out fixed and binding rules 
concerning the power of suspension, the United Slates could 'make convincing arguments under 
the Geneva Conventions itselc the Vienna Convenlion on Treaties, and customary international - 
law in favor of suspending the Geneva Conventions as applied to the Taliban militia in the 
current war in Afghanistan. 

We conclude this Part by addressing a matter of considerable significance for 
policymaken. To say that the President may suspend specific provisions of the Geneva 
Conventions as a legal requitemen1 is by no means to say that the principles of the Jaws of 
armed conflict cannot be applied as a matter of U.S. Governnrenr policy. fhe re  are two aspects 
to such policy decisions, one involving the protections of the laws of armed conflict and the 
other involving liabilities under those laws. 

First, the President may determine that for reasons of diplomacy or  in order to encourage 
other States to comply with the principles of the Geneva Conventions or other Jaws of armed 
conflict, it serves the interests of the United States to [rent al Qaeda or Taliban detainees (or 
some class of them) as if they were prisoners of war, even&ough they do not have any  legal 
entjtjelncnt to that storus. We express no opinion on the menls of  such a policy decision. 

Second, the President as Commander in Chief can determine as a matter of his judgment 
for the efficient prosecurion of the military campaign that the policy of the United Stales will be 
to enforce customary standards of the law of war against the Toliban and to punish any 
transgressions against those standards. Thus, for example, even though Geneva Convention 111 
does not apply as a matter of law, the United States may deem il a violarion of the laws and 
usages of war for Taliban troops to torture any American prisoners whom they may happen to 
seize. 7he US. military thus could prosecute Taliban militiamen for war crimes for engaging in 
such c o n d u c ~ . ~ ~  

A decision to apply the principles of the Geneva Conventions or  of  others laws of war as 
a matter of policy, not Jaw, would be fully consistent with the past practice o f  the United Stales. 
United States practice in post-I 949 conflicts reveals several instances in which our njilitary 
forces have applied Geneva 111 as a matier of policy, without acknowledging any legal obligation 
to do so. These cases include the wars in Korea and Vietnam and the interventions in Panama 
and Somalia. 

% m e  Prcridrnt could, of course, also detcminc that $pi l l  bc thc policy of fhc United Statcs to require irs own 
troops to adhcte to s~andards ofconduct tccognizcd under cusromry in~crna  tioml law, and could prosecute 
oflenders for violarions. As explained b~low, the Prcsidcnt is not bocrntiro follow rhesc standards by law, bur m y  

D direct thc arncd forces to adhcrc lo them as a mattcr of policy. 



Korea. 73e Korean War broke out on June 25, 1350, before any o f  the major S ta t e  
parties to the conflict (including the United Slates) had ratified the Geneva Conventions. 
Nonetheless, General Douglas MacArthur, the United Nations Commander in Korea,.dcclared 
ihat his forces would act consistently with the principles of the Geneva Convenl$ns, ir)cluding 
those relating lo PO Ws. General MacArthur staled: "My present inslructions are to abide by the ,* a 8 

j1umanilarian principles of the 1949 Geneva Conventions, parlicularly common :hitlcl): 3. In 
addition, J have directed the forces under my command to abide by the detailed provisjons of the 
p"soner-of-war convention, since J have the means.at my disposal to assure compliance with this 
convention by all concerned and have fully accredited the ICRC delegates accordingly."n 

It should be noted, however, that deciding to follow Geneva I11 a s  a matter of policy 
would allow the United Sfaies to deviate from certain provisions il did n d  believe were 
appropriate lo the current conflict. Jn Korea, for example, the United States did not fulfill the 
requirement that it repainate all POWs at the end of the conflict. Pursuant to the armistice 
agreement, lhousands of  Chinese and North Korean POWs who did not wish to be repatriated 
were examined by an international commission, and many eventually ended up in ~ a i w a n . ~  

Vie, Nam. The United Stales through the Slate Department look the position that the 
Geneva Convention 111 "indisputably applies to the armed conflict in Viet Nam," and t he re foe  
that "Alnericjn mi l imy  personnel capturcd'in the course of lhat armed conflict are entitled to be 
treated as prisoners of  We understand from the Defense Depanment that our rn i l i t uy  
forces, 3s 3 malter o f  policy, decided at some point in the conflict to accord POW treatment (but 
not neccssan'ly POW status) to Viet Cong members, despite the fact that they often did nor meet 
the cn'teria for that status (ser forlh in Geneva Convention 11). arl. 4), e-g., by not wearing 

) ~lnilorms or m y  01 her fixed distinc~ive signs visible at a distance. 

Pnnorna. The United Stales' intervention in Panama on December 20, 1989 came a t  the 
request and invitation of Panama's legitimately elected President, Guillemo Endan. loo The 
United States had never recognized ~ene ra l . :~a i iue l  Noriega, the commander of the Panamanian 
Defense Force, a s  Panama's legitimate kk. Thus, in the view of the executive branch, the 
conflict was between the Government of  Panama assisted by the United States on the one side 
and insurgent forces loyal to General Noriega on the other. It was not an international armed 
conflict between the United States and Panama, anolher State. Accordingly, it was not, in the 
executive's judgment, an internalional armed conflict governed by common a d c l e  2 of the 
Geneva ~onven t ions . '~ '  Nonetheless, we understand that, as a matter o f  policy, all persons 
-- - -- 

" Q U O ~ ~  in Joscph P. Bialkc, United Nations Peace Operations: Applicable N o r m  ond the App1;cation of rhc Low 
o ~ r m e d  Cotc)i'ic~, 50 A1.L. Rev. 1,63 n.235 (2001). 
''O~vid M. Monisr,From War r Pence: A Study o/Ceose-Firt Agrccmefin and the Evolving Role */the Lhited 
Notions, 36 Va. J. Jnt 'I.L. 801, 883-83 (19%). 
99 EnritIenrcn~ ofArnericon Militury Personnel Held by Norrh Vier-Nam to Treatment US Prisoners of war Under the 
 gene,^ Consrntion of 1949 Relarive lo the Treatment of Prisoners of War, July 13, 1966, repr intdin John Norton 
Moore, Law and the Indo-China W'ur 635,639 (1972). 
Iw see Uni r~d  Stotes v. Noriega, I 1 7 F.3d 1206, 12 I l (1 1 " Cir. 1997). 
101 See Jan E. ~ldykiewicz and Gcoffrey S. Com, Aurhoriry to Court-Mnrriol Non-US. Military Penonnelfor 

Seriotc~ Violations o/lnternationol Humonitorinn Law Committed During Inrernal Armed Conflict, 167 Mil L. Rev. 
74, 77 n.6 (2001). In UnitedStntes v. Noriega, 808 F. Supp. 791,794 (S.D. Fla. 1992), ~ h c  district c o w  held that 
the United Statcs' inrcrvcn~ion in Panama in lare 1989 \\,as an in~crna~ional ~ m c d  conflict under (common) Ankle 2 

D ofthe Gcncva Convcn~ion 111, and that Gcncral Noricga was cnti~lcd to POW siarus. 7-0 ~ h r  extent lhat ~ h c  holding 



caplured or detained by the United Slates in rhe intervention - including civilians and members  
of paramilitary forces as well as members of the Panamanian Defense Force - were rreored 
consislently with the Geneva Convention 111, until their precise status under that Convention was 
delemjned. A 1990 lerter to the Attorney General from the Legal Adviser to the Statc 
Dep;lrtment said that "[ill should be emphasized that the decision 10 extend basic prisoner of war 
protections to such persons was based on strong policy considerations, and was not necessa61y 
based on any conclusion that the United States was obligated to do so as a matter of  law^."'^^ 

I~r~erver~rions in Somalia, Noili ot~d Bosnia. There was considerable factual unceHainty 
whether the United Nations Operation in Somalia in late 1992 and early 1993 rose to the l e t e l  of 
an "armed conflict" that could be subject to common ankle 3 of the Geneva Conventions, 
pa~icularly afier the United Nations Task Force abandoned its previously neutral role and took 
military action against a Somali warlord, General Aided. Similar questions have arisen in o t h a  
peace operations, incfuding those in Haiti and Bosnia. It appears that the U.S. mili tary has 
decided, as a matter of policy, lo conduct operations in such circumstances as if  the Geneva  
Conventions applied, regardless of whether there is any legal requirement to do so. The U.S. 

' 

A ~ Y  Operational-Law Handbook, afier noting that "[i)n. peace operations, such as  those in 
Somalia, Haiti, and Bosnia, the question frequently arises whether the [laws of  war] legally 
applies," states that it  is "the position of the US, UN and NATO that their forces will apply t h e  
'principles and spirity of the [law of war] in these ~~erations."'~'  

It might be argued, however, that the United Slates has conceded that Geneva 111 applied, 
as a matter of law, in every conflict since World ~ a ' r  11. ThcJagts, as supplied by our research 
and by the Defense Deparment, demonstrate otherwise. AJth%ugh the United States at t i m e s  has 
declared in different wars that the United States would accord Geneva Convention I11 t r e a t m e n t  
to enemy prisoners, there are several examples where the United Slates clearly decided not to 
comply with Geneva 111 as a matter oflaw. Funher, such a position confuses situations i n  which 
the United States said it would act cor~sisrenrly with the Geneva Conventions with those in which 
we admitted  hat enemy prisoners would receive POW status as a matter of law. Our conduct  in 

assumed that the couns are free lo d c ~ e ~ n c  whether a conflict is b c ~ e c n  the United States and another "State" 
regardless of the President's view whether the other p a w  is a "Slaten or not, we disagree with it. By assuming  the 
right to dctcmu'ne that the United Stares was tngaged in an armed conflict with Ponama -- rather than with insurgent 
forces in rcbcllion against the recognized and lcgitirnatt Government of Panama -- the district court impcnnissibly 
usurped the recognition powcr, a constitutional authority rcscrvcd to the President. The p o w r  lo determine whether 
a foreign government is to be accorded recognition, and the related powcr to determine whethcr a condition of 
statelessmss exists in a panicular country, arc carlusively catcutivc. See. e.g.. Baker V. Can, 369 U.S. 186; 2 12 
(1962) ("(RJecognition of foreigngovernments so strongly defies judicial treatment that without executive 
recognition a foreign stare has been called 'a republic o f  whose existence we know nothing.' . . . Similarly, - 
recognition of belligerency abroad is an executive responsibility.. . .") (citation omined); Kennett v. Chambers. 55 
U.S. (14 How.) 38.50-51 (1852) ('.IT]hc question rvherhcr (the Republic of) Texas /while in rcbcllion against 
Mexico1 had or had not at that time bccom an independent state, was a question for that d e p a m n t  of our 
go\*erns&t exclusively which is charged with our foreign relations. ~ n d  until the pcn'od when that dcpanmcnr  
recognized it as an independent state, the judicial h-ibunak . . . were bound to consider. . . Texas 3s a p a n  of the 
Mexican territory."): Mingtoi Fire & Marine Ins. Co. v. United PorreIService. 177 F.3d 1142, 1 145 (9th Cir.) . .- - 
("1T)hc Supreme Coun has repeatedly held rhat!hc Const'tution commits to thi Executive branch alone she !/' authority to rerognize, and to withdraw recognition from/foreign regimes."), cert. denied, 528 U.S. 95 1 ( I 999). 
'02 Letter for the Hon. Richard L. Thornburgh. ~ttomcy&neral,  from Abraham D. Soker, Legal Adviser, State 
Dcpanmnr a t 2 (Jan. 3 1, 1990). 
lo' @ o t d  in Bblke, mpm, 51 56. 



Panama provides an important example. There, fhe United States never conceded that the rorccs 
of Manuel EJonega qualified as POWs under the Geneva Convention, but did provide for them a s  
a policy matter as if they were POWS. 

+' ( '  I 

IV. Derenlion Cotrdirions Utider Genean I l l  ,! . ; . ! f . 
Even iffl,e President decided not to suspend our Geneva I11 obligations fo\vud.Afgha"istan, 

~ V O  reasons would justify some deviations horn the requirements of Geneva HI. fhis would be 
the case even if Taliban members legally were entitled to POW status.' Firsi, certain deviations 
concerning treatment can be justified on basic grounds of legal excuse concerning seJf-def&se 
and feasibility. Second, the President could choose to find that none of the Taliban p&oners 
qualify 3s POWs under article 4 of Geneva 111, which generally defines the types of armed rorces 
that may be considered POWs once captured. In the latter inslance, Geneva 111 would apply end 
the ~fghaoisran conflict would fall within common article 2's jurisdiction. The Ptesjdenr, 
]jowever, would be interpreting the treaty in light of the 'Tacts on the ground lo find that  the 
Taliban militia categoncalJy failed the test for POWs within Geneva Ill's terms. Wt should be 
clear that we have no infonnation that the conditions of trearment for Taliban prisoners cumenlly 
violati: Geneva JIl standards, but it is possible that some may argue that our GTMO facilities d o  
not frilly conlply with all of the treaty's provisions. 

A. Jtrsrified Deviations fiom Genem Convenriot~ Requirement2 

We sh0111d make clear that as we understand the  CIS, the detainees currently ere being 
treated in a nlsilner consistent with conlmon article 3 of Geneva 111. This means that they are 
housed in basic humane conditions, are not being physically mistreated, and art. receiving 

) adequate medical care. They have not yet been ~ried or punished by any U.S. cowl rmem. A s  
result, rhe current de~ention conditions in GTMO do not violate common anicle 3, nor do they 
present a gave breach of Geneva I11 as de$ned in anicle 130. For purposes of domestic law, 
therefore, the GTMO conditions do not c&stitute a violation of the WCA, which cn'mina]izes 
only viola~ions of common article 3 or &e breaches of the Conventions. 

That said, some very well may argue that detention conditions currently depart from 
Geneva I11 requirements. Nonetheless, not all of these deviations from Geneva 111 would amount 
to an outright violation of the treaty's requirements. Instead, some departures from the text  can 
be justified by some basic doctrines of legal excuse. We believe  hat some deviations would not 
amount to a treaty violation, because they would be juslified by the need for force protection. 
Nations have the right lo take reasonable steps for the protection of the armed forces guarding 
prisoners. At the national level, no treaty can override a nation's inherent right to self-defense. 
Indeed, the United Nations Charter recognizes this fundamental principle. Article 51 of the U.N. 
Charter provides that "[nlothing in the present Charter shall impair the inherent r ight  of 
individual or collective selfidefense if  an armed artack occurs against a Member of the United 
J4ations." As we have discussed in other opinions relating to the war on terrorism, the 
September I1 attacks on the Penragon and'the World Trade Center have triggered h e  U n i l d  
States' right to defend j t s e l ~ . ' ~  Our national right to self-defense must encompass the lesser 

'w hlemorandum for Albcno R. Gonzales, Counsel to the Prcsidrnl, horn Patrick F. Philbin, Deputy Anorncy 
GmcrJ, O f k  ofLcga1 Counsci, Re: L e g d i p  of rhe Use o/Afilirory Commissions to Tty rerrorisrs at 22-33 (?~Qv. 



included right lo defend our own'forces from prisoners who pose a threat to their lives and 
safety, just as the Nation has the authority to fake measures in the field to protect the U.S. armed 
forces. Any Geneva 111 obligations, therefore, may be legally adjusted to take into account the 
needs of force profeclion. 

The right to national self-defense is further augmented by the individual right to self- 
defense as a justification for modifications to Geneva 111 based on the need for force protection. 
Under domestic law, self-defense serves as a legal defense even to the taking of a human life. 
"(Slelf defense is . . , embodied in our jurispnrdence as a consideration totally eliminating any 
criminal taint . .. . . It is difficult to rhe oint of impossibility to imagine a right in any state to 6 abolish self defense altogether . . . ."I ' As the U.S. Courl of Appeals for the Disrn'ct of 
Columbia Circuit has observed, "[mlore than two centuries ago, Blackstone, best knowm of the 
expositors of the English common law, taught that 'all homicide is malicious, and of course, 
amounts to murder, unless . . . excused on the account of accident or self-preservation . . . 
Self-defense, as a doctrine legally exonerating the taking of human life, is as viable now as i t  was 
in Blackstone's time . . . .'"& Both the Supreme Court and this Ofice have opined that t h e  use 
of force by law enforcement or the military is constitutional, even if it results in the loss of life, jf 
necessary to protect the lives and safety ofofficers or imocenl third parties."0' Thus, as a matt- 
ofdomestic law, the United Slates armed forces can modify their Geneva IJ1 obligations to take 
into accollnt the needs of n~ililary necessity to protect their individual n~embers. 

Other deviations frorn Geneva 111, which do not involve force protection, may still be 
jllslified as a domestic legal matter on the ground that irn-mediate compliance is infeasible. 
Cenain conditions, we have been informed, are only temp&aFy until the Defense Depanment 
can construct pern~anent facilities that will be in compliance with Geneva. We believe 1hal no 
treaty breach would exist under such circ~~mstances. The Slate Departmen1 has informed us   hat 
state practice under the Convention alJows nations a period of reasonable time to satisfy their 
affirmative obligations for treatment of POWs, pariicularly during lhe early stages of a 
conflict.'08 An analogy can be drawn here to a similar legal doctrine in administrative law. For 

6,2001); Memorandum for Albeno R. Gonzales, Counsel to the President and William J. Haynes, 11, General 
Counsel, Dcpanment of Deknx,  from John C Yoo, Deputy Assistant Anorney Gcncrd and Roben J. Delahunty, 
Special Counsel, Office of Legal Counscl, Rc Avthoriy for Use of Military Force 10 Combat Terrorist Activities 
Widin the United Stores at 2-3 (Orl. I 7,2001). 

. 'OJ Grcza v. Martin, 785 F.2d 1172, 1186-87 & 11.37 (4th Cir. 1986). afld by an equol!y rfivkieif co~rr ,  795 F.2d 22 
(4th Cir. 1986) (en banc), ce; denied, 480 U.S. 9 19 ( 1987). 
'" United Stares v. Peterson, 483 F.2d 1222, 1228-29 (D.C. Cir.) (footnote omitted), cert denied, 4 14 U.S. 1007 
( 1 973). 
lo'sec Tmnes~ec v. Gamer, 471 U.S. 1,7.11(1985) (Founh Amendment "seizure" caused by use of force subject 
to rcason~blencss analysis); Memorandum to Files, frorn Robed Dclahunty, Special Counsel, Office of ~ c ~ a l ;  
Coumel, Re: Use 01Deodb Force Agninrt CivilAiccro/r ntrea~ening 10 Attack I996 Summer QOlympic Games ((Aug. 
19, 1996); United Smes Assis~once to Countries that Shoot Down Civil Aircrafi Invohled in Dmg Troficking, 18 
OF. 0.L.C. 148,. 164 (1994) ("(A] USG oficer or crnploycc may use deadly force against civil aircrafi withour 
violating [a criminal sfamte] if he or she reasonably believes rhar ihc ~ircraft  poses 3 threat of scrious physical llarm. 
. . to another person."). 
'"During rk India-Pakistan conflicis txnvccn 1965 and 1971, prisoners were ~ b l e  to concspond with their 
families. but there were "some difi~ulties in gcning list$ ofal l  military prisoners" -- "~c]spccially a1 the beginning of 
,he con&." Allan Ros~s ,  The LegalStoru~ o/~r isone& of War at 186 (1976). Similarly, during the 1967  War &I 
the Middle East, Israeli authorities dclaytd access to Arab prisoners on the grounds that "all facili~ics w o t ~ l d  bc 
granted as soon as ihc prisoners wrrc transferred lo ihc camp at A~liih . . . In the mcantimc, delegates had the 
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it is a well-es~ablished principle that, where a statutory mandate Rib to spmify a 
pjfljcular deadline for agency action, a federal agency's duty to comply with that mandate is 
l3wfujly discharged, as Jong as it is satisfied wifhin a reasonable time. The ~dmin i s t rac ive  
Procedure Act expressly provides that a "revierving courl shall . . . compel f g n q  action 
unJ~wfujjy withheld or urreosonably delayed." 5 U.S.C. 8 706 (emphasis added).i C o u p s  have 
rcco@ed accordingly that a federal agency has r reasonable time to dhhirgc its 

nus, "ifan agency has no concrete deadline establishing a dale by whichi t  mw 
a d ,  . . . a coun must compel only action thal is delayed unreasonably. . . . [WJhm an agency is 
required to act--either by organic statute or by the MA--within an expeditious, prompt, or 
reasonable time, 8 706 leaves in the courts the discrelion to decide whether agency delay is 
unreasonable. vrl10 

Here, Geneva 111 contains no strict deadlines for compliance. Indeed, it would be 
illogical to require immediate compliance, parficularly if a nation were suddenly attacked and 
had no warning that POW facilities would be needed. Furiher, ir might not be 

given [he conditions in the field where POWs would first be detained, lo provide 
condjfions that fully comply with Geneva 111. Given that Geneva 111 has no mandated limetable, 
 he armed forces have a reasonable time to satisfy their obligations of treatment with regard to 
pOWs and arc not guilty of breach when it is infeasible lo achieve immediate compliance. 

D. S~nrus o/ Tnlibon Prisoners Utrder Article 4 

Even if the President declines to suspend our obligations under Geneva 111 toward 
Afghanistan, it is possible that Taliban detainees still mighf no1 receive the legal status of POWs. 
Geneva 111 provides that once a conflict falls within common article 2, combatants must, fall 
witlljn one of several caregon'es in order to receive POW status. Article 4(A)(l)-(3) sets out the 
three categories relevanr here: i) members of the armed forces of a party to the conflict, along 
with accompanying nljlitia and volunteer forces; ii) members of militia or  volunteer corps who 
are conlrnanded by an individual responsible to his subordinates, who have a distinctive sign 
recognizable from a dislance, who carry a k s  openly, and who obey the laws of war; and iii) 
members of regular armed forces who profess allegiance to a government or authority tha t  i s  not 
recognized by  he detaining power. Should "any doubt arise as to whether persons, having 
committed a belligerent act and having fallen into the hands of [he enemy," article 5 of Geneva 
111 requires that these individuals "enjoy the protections of" the Convention until a ~ r i b u n a l  has 
delemined their status. As we understand il, as a matter of practice prisoners are presumed to 
have article 4 POW sfafus until a tribunal determines otherwise. 

Although these provisions seem to contemplate a case-by-case determination d an 
individual detainee's st3tus, the Presidenr could determine categorically that all Taliban prisoners 
fall outside ariicle 4. Under Arlicle 11 of the Constitution, the President possesses the power to 

opportunity lo see some of the prisoners at the transit camp at El Quan~ara and Kusscim." Id. 31 203 (citation 
ornilled). Alrho~gh Israel \ w s  ~cchnically obliged under the Conven~ion to provide access lo Arab.POWs, 
imnlcdiatc compliance with that obligation \cs3s infeasible. 
'Og sierra Club ,: Thomas, 828 F.2d 783, 794 (D.C. Cir. 1987). 
' lo  Forest Gmrrjiaians v. Bnbbirr, 174 F.3d 1 178, 1 190 { 10th Cir. 1999). 



interpret treaties on behalf of the  ati ion. "' He could inferpret Geneva JJI, in light of the known 
facts concerning the operation of Taliban forces during the Afghanistan conflict, to find that all 
of the Taliban forces do not fall within the legal definitionof prisoners of  war as defined by 
article 4. A presidential determination of this nature would eliminate any legal "doubt" as to the 
prisoners' status, as a matter of donlestic law, and would therefore obviate the need for anicle 5 
tribunals. 

We do no( have, however, rhe facts available to advise your Depa~ment or the White 
House whelher the President would have the grounds 10 apply ihe law to the facts in this 
calegorical manner. Some of the facts which would be important lo such a decision include: 
whether Taliban units followed a recognizable, hierarchical command-and-control structure, 
whether they wore distinctive uniforms, whether they operated in the open with their weapons 
visible, the ractics and strategies with which they conducted hostilities, and whether they obeyed 
the laws of war. If your Depanment were to conclude that the Afghanistan conflict demonstrated 
that the conduct of  the Taliban militia had always violated these requirements, you would be 

justified in advising the President to determine that all Taliban prisoners are not POWs u n d a  
article 4. 

It is imponant to recognize that if the President were to pursue this line of reasoning, the 
executive branch would have to find rhat the Afghanistan conflict qualifies as an international 
war between two state panies lo the Conventions. Arricle 4 is not a jurisdictional provision, but 
is instead only applied once a conflict has fallen within the definition of an international conflict 
covered by common article 2 of the Conventions. At this point .- . in rime, we cannot predict what 
consequences this acceptance of jun'sdiction would have2for future stages in the war on ) terrorism. 

Nonetheless, if the President were lo make such a determination, the WCA still would not 
impose any liability. As will be recalled, the WCA cnminalizes either grave breaches of the 
Geneva Conventions or violations of common article 3. Ifmembers of the Taliban militia do not 
qualify as POWs under article 4, even though the conflict falls within common article 2's 
jurisdictional provisions, then their treatment cannot constitute a grave breach under Geneva 111. 
Article 130 of Geneva 111 states that a grave breach occurs only when certain acts are committed 
against "persons . . . protected by !he Convention." If the President were to find that Taliban 
prisoners did not constirute POWs under article 4, they would no longer be persons protected by 
rhe Conven~ion. Thus, their treatment could not give rise to a grave brcach under article 130, nor 
constirute a violation of the WCA. 

Funher, if the President were to find that all Taliban prisoners did not enjoy the status of . 
POWs under anicle 4, they would not be legally entitled lo the standards of treatment in common 
article 3. As the Afghanistan war is inremational in nature, involving as it does the use of force 
by state parties - the United Stares and Great Britain - which are ourside of Afghanistan, 
common arlicle 3 by its very terms would not apply. Common article 3, as  we have explained 
earlier, does not serve as a catch-all provision that applies to all armed conflicts, but rather as a 

/ 

Ej; 
I "  Mrrnorandam for John Dcllingcr, 111, Sc.nior Associan Counscl and Lcgd Adviser to the National Scrurity 
Council, from John C. Yoo, Dcputy Assislanl Anorncy Gcncrd and Robcn J. Dclohunry, Special Couasd, Office of 
Lcgal Counsel, Rq: .lrtrhorip o/l)tc ~ r ~ ~ i d m ;  ro Stupend Cermin Provljionr o/rhe ABM T r m y  (Nov. 15, 2001). 



specific complement to common article 2. Further, in reaching the afliclc 4 analysis, [he United 
States would be accepting that Geneva Convertlion j~rrisdiction existed over the conflict pursuant 
to comn1on arlicle 2. Conmon arlicle 3 by its text would not apply, and therefore any.violatjon 
of its terns would not constirufe a violalion of the WCA. 4 f 

!:, * .  ! 
V. C~~sron~nrv In fertloriond Low 

Thus far, this memorandum has addressed the issue whether the Geneva Conventions, 
and the WCA, apply to the detention and trial oi'al Qaeda and Taliban militia members faken 
prisoner in Afghanistan. Having concluded that these l a w  do not apply, we turn to Ihc effect, jf 
any, of customary international law. Some may take the view that even if the Geneva 
Conventions, by their terms, do not govern the treatment of a1 Qaeda and Taliban prisoners, the 
substance of these agreements has received such universal approval that it has risen lo the stalus 
of custon~ary international law. Customary international law, however cannot bind the cxecutjvc 
branch under the Constit~~tion because it is not federal law. This is a view that this Ofice has 
expressed before,"2 and is one consistent with the views of the federal courts,'" and with 
executive bmnch positions before the coufis."' Although we are not currenlly aware wvhcth 
any detention conditions currently would violate customsry inlenlational law, il should be clear 
that customary international law would not bind thi President. 

Under the view promoted by many international law xadtmics, any prcsidentia) 
violation of customary intern31jonal law i s  preslmplively mconstituti~nal."~ These scholars 
argue 11lat customary international law is federal law, and that ihe President's Article 11 duty 
under the Take Care Clause requires him to esecule customary international law as we]] as 
statures ]awfully enac~ed under the Constitution. A President may not violale customary 
international law, therefore, just as he cannot violate 3 statute, unless he believes it to be 
unconstitutional. Relying upon cases such Bs ThePoqrrere Hobono, 175 U.S. 677, 700 ( I  900), in 
which the Supreme Coun observed that "international law is p;ur of our law," this position onen 
claims that the federal judiciary has the authority to invalidate executive action that runs counter 
to customary international law. 1 I6 

'I2 See Authoriry of the Federol Bureau of /niwstigarion 10 Override Inrernarional Lntv in t t r a t c r r i ~ o r i a l  Low 
En/orcemenr Acrivities, I 3 Op. O.L.C. 163 ( 1989). 
183 See. e.g., United States V. Alvarez-Mtl~hain, 504 U.S. 655 ( 1992). 
'I4 See id. at 669-70; Committee of UniredSrores Cirizens Living in Nicorngcra v. Reagan, 859 F.2d 929,935-36 
(D.C. Cir. 1988); Garcia-Mir v. Mrese, 788 F.2d 1446, 1453-55 ( I  lth Cir.), cerr. denied. 479 U.S. 889 (1986). 
"I see. e-g., Mjchocl J .  Glcnnon, Raising the Paqucle Habam: /s Yiolorion o / h r o m a r y  international Low by the 
f i e ~ u t j v e  Unc~n~iirutional?, 80 Nw. U. I.. Rev. 321,325 (1985); Louis Henkin, In~ernarional Law As LOW in I& 

United Siates, 82 Mich. L. Rev. 1555, 1567 (1984); Jules Lobel, 7&e Limits of Constirutional Porcw: Conflicrs 
Between Foreign Policy and Jnrernationa/ Low, 7 1 Va. L. Rcv. 1 07 I, 1 179 ( 1985); see nlso lorn than R. C)IJmcy, 
Agora: Moy the President Violore Cu~romoty Inremorional Lmv?, 80 Am. J .  Int'l L. 913 ( 1  986). 
116 Recently, the slatus of customary intcm3tiorwl law within the federal Icgal system has been the subject of 
sustained dcborc with legal ~cademia. f h c  Jcgitimacy o f  incorporating custonwFy intcrn31ional law rs  federal law 
has brcn subjected in these cxchangcs to crippling doub~d See Cunis A. Bradley & Jack L. Goldsmith, Ctts~ornnry 
/nrernntionol Loiv As Federal Cornmon Law: A ~ r i t i ~ u d ' b f  ihe M o h  Position, I 10 Harv. L. Rev. 815. 8 17 
( 1997); 544 also Phillip R. TrimbJc, A Rcvisionisr View o/Custornary lntcrnnrional Lnrv, 33 UCLA 1. Rev. 665, 
672-673 ( 1986); Anhur M. Wcisburd, The &xccuriiv Brunch and Irirernorional Lalv, 4 1 Vand. L. Rev. 1205, 1269 



This view of customary international law is seriously mistaken. The constitutionaj text 1 nowhere brackets presidential or federal power within the confines of cusfomary internat jonal 
IJW. When the Supremacy Clause disctures ihe sources of federal law, it enurnerdt~ on ly  "this 
Constitution, and the Laws of fhe United States which shall be made in ~ u n u a n c d  thereof: and 
all Treaties nude, or which shall be made, under the Authority of the United Slates," U.S. 
Const. art. VL Customary international law is nowhere mentioned in the Constituti~n as an 
independent source of federal law or as a conslraint on the political branches of governmmt. 
Indeed, if it were, there would have been no need to grant to Congress the power to "define and 
punish . . . Offenses against the Law of ~ations.""' It is also clear that the original 
understanding of the Framers was that "Law of the United States" did nor include the law of 
nations, as international Jaw was called in the late eighteenth century. In explaining the 
jurisdiction of the Ankle 111 courts to cases arising "under  he Constitution and the Laws of the 
United States," for example, Alexander Hanlilton did not include  he laws of  nations as a source 
ofju~sdiction."' Rather, Hamilton pointed out,-claims involving the laws of  nations would arise 
eitller in diversity cases or maritime cases,"9 which by definition do not involve 7hc Laws of the 
United States." Little evidence exists that those who ottended the Philadelphia Convention in the 
summer of 1757 or the State ratifying conventions believed that federal law would have included 
custonlary international Jaw, but rather lh3t tlle laws of nations was part of  a general common 
jaw that was not true federal law. I" 

Indeed, nllowing customary inlernational law lo rise to the levcl of federal l a w  would 
create severe distonions in the structure of  the Conslituticp incorporation of  customary 
in~ema~ional Imv directly into federal law would bypass the delicare procedures established by 

)  be Conslitution for amending the Constitution or h r  enacting lagirlation."' 
inremational law is not approved by two-thirds of Congress and three-quarlers of the State 
JegjsIatures, it has not been.passed by both houses of Congress and signed by the President, nor 
is it made by the President with the advice and consent of two-thirds of the Senate. In other 
words, customary international laiv has n'bt undergone  he dificult hurdles. that stand before 
enactment of constitutional amendments, statules, or ~reaties. As such, it can have no lega l  ef'f"t 

( 1  988). Thcsc cla~ms havc not gone unchallcngcd. See Harold II. Koh. /s lnrrrnorional Law Really Srate &&, 1 1  1 
Ham.  L. Rcs. 1824, 1827 (1998); Grrald L. Ncurna~ Sense nndNonsensc About Customary lnternationaI Law: A 
Re~ponse to Pro/c~ors Brodey and Gol&mirh, 66 Fordham 1. Rev. 371,371 (1997); B c ~ h  Stcphcns, 7%e b w o f  
Ojrr Lond: Customary JnternntionalLo~v As Federal law f fir Erie. 66 Fordham L Rev. 393,39697 ( 1  997). 
Bradley and Goldsmith havc rcspondcd to their critics scvcral times. See Curtis A. Bradley & Jack L. Golds~-njth, 
Federal Cortrts ond the incurprotion of lnurnotionol Law, 1 I 1 lhrv .  L. Rev. 2210 ( 1998); Cunis A. Bradley d: 
Jack L. Goldsmith, TIae Current fllegitiniacy of Jnternationol Humon Rights Litiprion, 66 Fordham L. Rev. 3 19, 
330 (1997). 
"' U.S. Const. an. 1, 4 8,  cl. 10. 
'' The Federalist NO. 80.31 447-49 (Alexander Hamilton) (Clinton Rossircr cd.. 1999)- 

' I 9  /A. at 444-46. 
"O See, e.g., Stcwan Jay, The S~arrv of the Law of JVarions in f o r / '  American Law, 42 Vand. 1. Rev. 819, 830-37 
(1989); Bradford R. Clark. Federol Common Lnn*: A S ~ r v ~ t u r o l  Rein~ivpremtion, 144 U. Pa. L. Rev. 1245 ,  1306-12 
( 1996); Cunis A. Bradley 8: Jack 1. Goldsmith, The ~ & n t  lIlegiri,~tncy o/lnrenmrional Human Rigltct Litigation, 
66 Fordham L. Rrv. 3 19,333-36 (1997). 
"I C/: INS v. Chodha, 462 U.S. 919 (1983) (invalida~ing Icgislotiw vcro for f~ilurc to undcrgo bicarncralisrn and 
prcsrnlmcnt as rrquired by Ankle I. Scciion 8 for all Icpislarion). 



on the ~ovemmcnt or on American citizens bccause it is not law."' Even the inclusion of 
treaties in the Supremacy Clause docs not render trcsties atrtomatically self-executing in federal 

) cow, not to menlion self-executing against the executive branch."' If even treaties (hat have 
undergone signamre and senatorial advice and consent can l~ave no Wndhg legal. 
efiect in the United States, then it cerlainly nwst be the case that a source of rules that never 
undergoes any process established by our Constitution cannot be law. 

It is well accepted that the political branches have ample authority to ovemide customary 
international law within their respective spheres of authority. This has been recognized by the 
Supreme Coun since the earliest days of the Republic. In 7714 Sclrootrer Excltonge v. McFaddon, 
for example, Chief Justice Marshall applied customary intemational law to the seizure of a 
French warship only because the United States goventnlenl had not-chosen a different rule. 

11 seems then to the Court, to be a principle of public [inten~ational] law, that 
national ships of  war, entering the port of a friendly power open for their 
reception, are lo be considcrcd as exempted by the consent of [hat power fromjts 
jun'sdic~ion. Without doubt, the s o ~ ~ e r e i g  of the place is capable of destroying 
this implication. He may claim and cxercise jurisdiction, either by cn~ploying 
force, or by subjecring such vessels lo the ordinary ti-ibt~nals.~'~ 

In Broan v. Utlired Smfes, 12 U.S. (8 Cranch) 110 (1 5 13). Chief Justicc hlarshall again stated 
that customary international law "is a guide which 111e sovereign follows or abandons at his will. 
The rule, like other precepts of morality, of humanity, and q e n  of wisdom, is addressed to the 
judgment of the sovereign; and allhough it cannot be disregarded by I~im without obloquy, yet it 
may be disregarded.""' In other words, overridirtg custonlary inlemational la\\* may prove to be 
a bad idea, or be subjecl to cnricism, but there is no doubt tl~al the government has the power to 
do it. 

Indeed, proponenls of the notion thai customary intenmtionnl Isw is federal law can find 
little support in either history or Suprenle Court case law. It is true that in some contexts, mostly 
in9olving maritime, insurance, and comn~ercial law, the federal courts in the nineteenth century 
looked ro customary international law as a guide.'26 Upon closer examination of  these cases, 
however, it is clear that customary internarional law had the status only of the general federal 
common law that was applied in federal diversity cascs under S1t.g v. Tysorr, 4 1 U.S. (1 6 Pet.) I 
(1842). As such, it was not considered true federal law under thc St~premacy Clause; it did not 
support Article 111 "arising under" jurisdiction; it did no1 pre-cmpt inconsistent starc law; and it 
did not bind the executive branch. Indeed, even during this period, the Supreme Court 
acknowledged that the Jaws of war did not qualify as true redera1 law and could not thirefore 

'" In fact, allowing customary intcrnationd law to bear the forcc of federal law would crcatc significan~ problems 
under the Appoinrmenls Clause and ~ h c  non-delegation doctrine, 3s it would be hw madc ronlpletely outside the 
American lcgal system through a process ofin~ernational prac~icc, miher than eithcr the legislafure or off~ccrs of the 
Unitcd Statcs authorized to do  so. 
"'See, eg.. Foster v. Neilson. 27 U.S. (2 Pet.) 253,314 ()529). 
12' 1 1 U.S. (7 Cranch) 1 16, 145-46 ( 18 12). 

. r 
I' 

"' I d  at 128. 
' I6  SIC, e.g., O/ivcr Am. Trading Co. E Afc~ico, 264 US. 440,442-43 ( 1924); H~m~irrgron I*. Atrrill, 146 U.S. 657,  
653 (1892); flew York Lye Ins- CO. v. HenAren, 92 U.S. 286,236-87 ( 1  875). 



serve as the basis for federal subjecl matter jarisdiction. In New York Li/c Itis. Co. v. &,,dm, 
92 U.S. 286, for example, the Supreme Coitrl declared that it had no jurisdiclion lo review "the 

) general l a ~ v ~  of war, as recognized by  he law of nations npplic~ble lo this case," bccaux  such 
laws do not inr80jve lhc Conslituti'on, Iws, lrcaties, or Execu~ive proc~~rni~lions bf the United 
states."' Jlle spuo'ous nature of this type of law led the Supreme Coun in the f h o u s  case of 
Erie R.R. Co. v. Tompkins, 304 US. 64, 78 (1 938), to eliminate general federal common law, 

Even the case most reJied upon by proponents of customary international law's s t a t u s  as 
federal law, The Paquere Habano, itself acknowledges that customary international l a w  is 
subject lo override by the action of the political branches. The Poquere Habana invo lved  (he 
question whelher U.S. armed vessels in wartime could capture cemin fishing vweb belonging 
10 enemy nationals and sell them as prize. In that case, the Court ap lied an international law 
rule, and did indeed say that "intemationd law is pan of our I c I w . ~ ~ "  Bul Justice G n y  then 
continued, "where rhere is no 1realy nnd no co~rlro//ing esec~rrive or /egisialiw act or ~ -2 td i~ i~f  
decision, resort must be had to the customs and usages of civilized nations." Id (emphasis  
added). In other words, while it was willing lo apply customary inlernational law as g e n e r a l  
federa] common law (this was the era of S ~ v i j i  v. ~ ~ J S O I I ) ,  the Cot114 also readily acknowledged 
rhar the political branches and even the federal judiciary cotlld override it at any t i m e ,  No 
Supreme Court decision in modem times has cl~allcnged that view."9 Thus, u n d e r  clear 
Supreme Court precedent, any presidential decision in the cunen( conflict concern ing  [he 
detention and trial of al Qaeda or Jaliban militia prisoners would consritufe a " c ~ n t r o ~ l i ~ ~ "  
Executive act that would immediately and completely o\*em.de my cuslonlory international law 
norms. .,, 

Constitu(ional text and Supreme C o w  decisions aside, .~llowing the federal courts icj rely 
upon international law to restrict rhc President's discrelion to conduct war would r a i s e  deep 
slructural problems. First, if customary in~erna~ional jaw is indeed federal law, then it must 

'" 92 U.S. 286, 286-87. 
'* 175 U.S. 31 700. 
'"TWO lines ofcascs arc often cited for the proposition that thc Sc~prernc Cor~n has found customary in temat iono]  
law to bc federal law. The first derives from Mumy v. Schooner Chamling Bcrsjd, 6 U.S. (2 Cranch) 64 ( I  804). 
The "Charming Bcrsy'. rule, as it is somelimcs known, is a rule ofconsl~crion Ihat a statute should be c o n s t r u e d  
when possibk;o-as not 10 conflict with international law. This rule, Ilowvcr, docs nor apply intcnraliorwl law of its 
own force, but instead can be sccn as measure ofjudicial rcsnaint:  hat violaling intcm~liorwJ law is 8 d e c i s i o n  for 
the political branches to make, and that if they wish to do so, ~ h c y  should state clcarly their intentions. 7he second, 
Bonco j V ~ ~ i o n a l d c  C u h  v. Sabboho,  376 U.S. 398, applied thc "act of state" doclrine, which gcnrnlly precludes 
couns from examining the validiryof the decisions of foreign gowmnxna  taken on their own soil, as f e d e r a l  
common law to a suit over expropriations by the Cuban govcmrncnt. As with Clrorming Bmy,  however, the Cow 
dcwlopcd this ~ l c  as one ofjudicial self-restraint to prescnec thc flexibility ofrhc political branches to d e c i d e  how 
10 conduct foreign policy. 

Some supporters of customary intcm;trional Ia\v as fedcral laiv rely on a ~hird line ofcascs, beginning 4 t h  
Fildrrigo v. Peria-lrolo, 630 F.2d 876 (2d Cir. 1980). In Fildriigo, thc Second Circuit read the federal A l i c n  Ton 
Statu~c, 28 U.S.C. $1350 (1994). to allow J ton suit in fedcrd coun against ~ h c  f o m r  oficial o f a  foreign 
govcmmcn~,.for violating norms of inlcmational human rights la\&*, namcly torture. Incoq?orarion of  c u s l o m r r y  
international law via the Alicn Ton SIJNIC, while accept 'd by scvcrtl circuit coufls, has n c w  received t h e  blessings 
of the Supreme Coun and has bccn sharply criticitcd b / somc circuits, ~ e u .  r.g.., Td-Oren v. L ib~vn Arab  Republic, 
726 F.2d 774,908-10 (D.C. Cir. 1984) (Bork, I., concurring), crri. denid,  470 U.S. 1003 ( 1985), 3s \ ~ e l l  as by 
academics, scc Cunis A. Bradley 8: Jack L. Goldsmi~h, The Currenr Jllcgiritrmry of ln~rrtrorional Hcttnan RigJrrs 
Li~igarion, 66 Fordham L. Rev. 3 19.330 ( 1997). 



receive all of the benefits of the Supremacy Clause. Therefore, customary international Jaw 
would not only bind the President, but it also would pre-empt state law and even stjpersede 
inconsistent federal statutes and treaties that were enacted before the ntle of customary . 
international law came into being. This has never happened. Indeed, givink customary 
international law this power not only nlns counter to the Saprenlc COIIII cases descrjb& above, 
but would have the effect of importing a body of law to restrain the thrcc branches b f ~ ! ~ ~ f i ~ ~ ~  
government that never underwent any approval by our democratic political process. ]f 
customary iniernalionai law does not have these effects, as the constitulional text, practice and 
most sensible readings of the Constilution indicate, then it cannol be true federal law under the 
Supremacy Clause. As non-federal law, [hen, customary international law cannot bind the 
President or the executive branch, in any Iegafly meaningful way, in its conduct of the w a r  jn 
Afghanistan. 

Second, relying upon customary international law here would undermine the Presidentts 
control over foreign relations and his Commander in Chief authority. As we have noted, the 
President under the Constilution is given plenary authority over the conduct of  the Nation's 
foreign relations and over the use of the military. lmponing customary jntemational law notions 
concerning armed conflict would represent 3 direct infringement on the President's discretion as 
the Commander in Chief and C h i d  Exec~rtivc lo detem~inc how best to conduct the 
military anairs. Presidents and courts have agreed that the President enjoys the fullest discretion 
permilled by the Constitution in commanding troops in the field.'" 11 is dificult to see what 
legal authority under our constitutional system \vould permil customary international law to 
restrict the exercise of the President's plenary power in this area, which is granted to him directly 
by the Constitution. Funher, reading custon~ary internalid6d law to be federal. law would 
improperly inhibit the President's role as the representative of [he Notion in its foreign.affajrs.'" 
Customary law is not static; i t  evolves through a dynamic process of State custom .n&pr.cticr 
"States necessarily must have the authority to contravene international norms, however, for it is 
the process of changing state practice lhat allows customary inlemational law to evolve.""' As 
we observed in 1989, "[i]f the United States is to parlicipate in the e\lolu~ion of international law, 
the Executive must have the power to act inconsistently with international law where 
necessary."'33 The power to ovemde or ignore customary inten~ational law, even the  law 
applying to amed conflict, is "an integral pan of the President's foreign affairs power. 23134 

Third, if customary intemationsl law is truly federal law, il presumably must be 
enforceable by the federal courts. Allowing international law to interfere with the President's 

"OSM r\fcmorrndum for Timorhy E. Flanigan, DcputyCor~nscl 10 lhc Prcsidcnt, from John C. Yoo, Deputy 
Assistant Anomey General, Oficc of Legal Counscl. Re: 7hr Presidcntb Corurimionnl Authoriy to Conduct 
Milirory Operorions Agoinst Terrorists and Nations Sicpponing 73cm (Scpt . 25. 200 1 ) (reviewing author it ics). 
" ' " ~ h c n  aniculafing principles o f  in~erna~ional Jaw in its relations wi~h o~hcr states, $he Exccutivc branch speaks 
not only as an inlcrprc~cr ofgencraily acccptcd and tradirional ~ k s ,  as \auld the couns, but also as an advocate of 
standards if belicvcs desirable for thc comrnunify of  nations and pro~cclivc ofnalional concerns." Sabbotino, 376 
U.S. at 432-33. See also Roppeneckr V. United Smtes, 509 F.Supp- 1024, 1029 P . D .  Cat. 1980) ("Under the 
doctrine ofseparation ofpowcrs, thc making of lhose dclerminations [mder inlcrnalional h w ]  is entrusted 10 the 
President."); hrernotionol Loon litie Conwnrion, 40 Op. Att'y Gcn. at 123-24 (Prcsidcnt "speak[s) for the nation" in 
making dctcm'nation undcr in~crnatiand law). ' 

/ I  "' 13 Op. O.L.C. at 170. 
I" Id. 
lWld at 171. 



war potver jn this way, however, would expand the federal judiciary's authority into areas where 
it has Jitfje competence, where the Constifution docs nor texludly call for its inlervention, and 

) where (I risks defiance by (he political branches. Indeed, lrealing customary international law as 
federa] law ~ o u l d  require the judiciary 10 intervene into the most deeply of p o ~ i i h  questionr, 
those war. This (he federal COIJJ-~S have said they will no1 do, most qkently dunng 
the Kosovo c~nflict. '~'  Again, the practice of the branches demonstrates that they do not 
consider customary international law to be federal law. This posilion makes sen& even at the 
]eve] of democralic theory, because conceiving of international law as a restraint on warmaking 
would allow norms ofquestionable democratic ongin to constmin actions validly taken under the 
U.S. Consti~u~ion by popularly accountable national representatives. 

Based on these considerations ofconstitutional text, structure, and history, we conclude 
[hat customary international law does no( bind the President or the U.S. Armed Forces in their 
decisions concerning the detention conditions of a l  Qaeda and Taliban prisoners. 

Conclusion 

For the foregoing reasons, we conclude that neither rhe federal War Crimes Act nor the 
Geneva Conventions would apply to the detention conditions of 31 Qaeda prisoners. We also 
conclude that the President has the plenary constitutional power to suspend our treaty obligations 
toward Afghanislan during the period of the conflict. He may exercise that discrelion on the 
basis that Afghanistan ivas a failed slate. Even if he chose not to, he could interpret Geneva I]] 
to find that members of the Taliban militia failed to qualify, as POWs under the terms o f  the 
treaty. We also conclude that customary international facv ha'i no binding legal effect on either 
the President or the military because it is not federal law, as recognized by the Constitution. 

We should make clear that in reaching a decision to suspend our treaty obligations or to 
construe Geneva 111 to conclude that members of the Taliban militia are not POWs, the President 
need not make any specific finding. ~ a d e r ,  he need only authorize or approve policies that 
would be consistent wilh the understanding tllat a1 Qaeda and Tdiban prisoners are not POWs 
under Geneva 111. 

Please let us know if we can provide further assistance. 

"' See. q., Cnnrpbt4/ v. Clinron, 203 F3d 19, 40 (D.C. Cir.), cert. Acnied, 53 1 U.S. 8 1 5 (2000). 
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January 25, 2002

From: White House Counsel Alberto Gonzales

To: President George W. Bush

RE: Geneva Convention - al Qaeda & Taliban Members











January 30, 2002

Letter of Resignation from Special Advisor Richard A. Clarke





Februry 1, 2002 - Department of Justice memo to President Bush reiterating
position against the application of Geneva Convention to al Qaeda and the
Taliban.  Memo written by Attorney General John Ashcroft, summarizes the
position of the Justice Department on why the Geneva Convention does not
apply to al Qaeda or Taliban prisoners. Ashcroft warns against the possibility
of U.S. officials being subject to prosecution for violating U.S. and
international laws if the Geneva Conventions are applied. 







February 2nd, 2002

Memorandum

From: Department of State Legal Advisor William H Taft IV
To: White House Counsel

SUBJECT: Decisions by the President on applicant of the Geneva Connvestion
toward Al Qaeda and Taliban prisoners 













February  7, 2002

Department of Justice memo to the White House Counsel 

Status of Taliban combatants. Head of the Office of Legal Counsel at the Justice
Department, Assistant Attorney General Jay S. Bybee, states the Department's
conclusion that the President "has reasonable factual grounds" to determine that
members of the Taliban captured in Afghanistan are not entitled to prisoner of war
(POW) status under the Geneva Convention.



















February  7, 2002

President George Bush memo to his National Security Advisors

Cconcerning the application of Geneva Convention in the Afghanistan conflict.
In the memo, President Bush states his belief that he has "the authority under the
Constitution" to determine that the Geneva Convention does not apply to the
conflict in Afghanistan, but that he will "decline to exercise that authority at this
time." In accordance with the position of the Department of Justice, he determines
that the Geneva Convention on the Treatment of Prisoners of War does not apply
to members of the Taliban and al Qaeda. 
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February 7 ,  2002 

SUBJECT : Humane Treacmenz of a1 Qaeda and Taliban Detainee. 

1. our recent extensive discuerrioae regardtng che statum 
of a 1  ~ a e d ~  and Taliban detainees confinn'thae the appli- 
cation of the Geneva Conventien Relative to the Reatmat 
of Prisoncr~ of War of Auguot 12, 1949 (Geneva) to t)u 
conflict w i t h  a 1  Oaeda and the Talibaa involve. cornpla 
legal questions. By i t o  tenns, Geneva a w l i e o  to conflicca 
involvln9 #High Contracting Part ies , .  which can oraly & 
states. Moreover, i t  aesumta the existence of  *regular. . 
armed forces fightjag on behalf of states. However, t h  
var againrt terrorfsm ushers ia new paradigm, one in 
which groups vi th broad, in'teraationa& 2crt)l c o d t  horrific 
acts against innocent civ5liano. sometimes w l t h  Chm direct  
support of acateo.  Our Nation recognize# that c h i 8  new. 
paradigm --  ushered i n  noc by us, but by t e r r o r i a t s  -- 
requires new thinking i n  the law of war, but thinksng that 

nevertheleer be corrsietent with the prlnciplea of 
Geneva. 

2 ,  Pursuant t o  my author9ty ao C o m d u  in Chief and CMef 
m r c ~ t i v c  of the Lhited Statec, and relying on the opinion 
of the Department of Justlce dated January 22, 2 0 0 2 ,  and on 
the legal opjdon rendered by the -Artcmey General in h$a 
letter of February 1, 2 0 0 2 ,  t hereby determine aa  folloua: 

a.  1 accept the legal conclusion of the Department of 
Juetice and determine that none of the provialonr 
of Geneva apply t o  our conflfcc with a1 Qacda in 
Afghanistan or elsewhere throughout the vorld because, 
among other rcaeons, a1 Qaeda i o  not a Hlgh Contracting 
Party to Geneva. 

b. f accepc the IegaZ conclusion of the A t t o r n e y  General 
and the Depar,tment of Juscice that I have the authority 
under the Constitution Ca suspend Geneva an between 
c h t  united States and Afghanistan, but 2 decline to 
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exercise tbat authority a t  chis  time. Accordinglyj f 
d e t e d n e  that the provisions of Geneva w i f l  aqply. to  
our present conflict with the Taliban. I rese;ryc the 
r igh t  t o  exercise th i s  authority in chi8 or fuuue 
conf 1 ictr . 

c. I also accept the legal conclusion of the Department of 
justice and dotennine that common Article 3 ~f Geneva 
doer not apply to either a1 Qaeda or Taliban detaintam, 
because, among other re880M. the relevant conflictn 
are i n t e r n a c i o ~ l  in scope and coaonon ?uticle 3 applAe8 
only t o  *armed conflict not o f  an intcrnstionml 
character.' 

d. Baaed on the fac t9  supplied by tbo Department of 
mfense and the recorrmrcndation of the Department 02 
Justfce, I determine that  the 'Taliban detainee. a+r 
urilavful combatant s  and, therefore, do not quaUiy a. 
prisonera of war under Article 4 o f  Geneva. Z note 
that, becauee Geneva doee not apply to out conflict 
with a1 Qaeda, a1 Qaeda detainees also do nor. qualify 
as prSsoner8 of war. 

3 .  of covree, our values a8 a Nation, value8 that va shan w i t &  
m y  nation8 i n  the world, c a l l  for w to t rea t  d r + i i n e o  
humanely, Sncluding those vbo are not lesall a a t i t 2 . d  t o  
such rrtatment, Our Nation ham been aad wil I contiaw to 
be a strong supporter of Geneva and it8 principleq.. & 
a m a t t e r  o f  pol icy, the United State8 m d  Force. e&ll 
continue to r reac detainee8 humanely and, to the u+ent' 
appropriate and cowistetit w i t h  d l l t a r y  neces~ i ty ,  i a  . 
a mawer conslatent w s t h  the priaciples of Geneva. 

The Vnited S ta tes  ~ i f l '  hold t3tate8, o r g a n i ~ a t i o ~ ,  and 
individual# vho gain control of United Statee personnel 
responsible for treating such personnel humanely and 
conrriatent w i t h  applicablm law, 

I hereby reaff3xm the order previously i~sued by thr. 
Secretary of Defense to the United State. Armed Forces 
requiring that the detainees be treated humanely and, 
to the extent approprAate and cons5etent w i t h  military 
neceaaity, in a manner consistent w i t h  the principle. 
of Geneva. 

1 hereby direct the Secretary of state to cownunicate my - 
dctermlnaciono i n  an appropriate manner t o  our a l l i e r ,  a n d  
other counrrice and international orgahfzationr cooi.exstng 
in the  war against terrorism of glob83 reach. 
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February 22, 2002

Memorandum From: Under Secretary for International
Affairs, John B. Taylor
To: Secretary of the Treasury, Paul O’Neill

RE: O’Neill’s Upcoming Trip to Africa





















February 26, 2002

Department of Justice Memorandum

From: , Assistant Attorney General Jay S. Bybee 
To: Defense Department General Counsel William J. Haynes II

Re: Constitutional issues related to detainees from the Afghanistan conflict
and constraints on interrogation .































































February 26, 2002

Memorandum From: Secretary of the Treasury, Paul O’Neill
To: President George W. Bush

RE: Corporate Governance















March 4, 2002

Memorandum From Chairman of the Board of Governors, of the
Federal Reserve system, Alan Greenspan
To: Department of the Treasury

RE: Corporate Governance

























June 6, 2002

Memorandum From: Secretary of the Treasury, Paul O’Neill
To: President George W. Bush

RE: O’Neill’s Trip to Africa









June 7, 2002

Memorandum From: Assistant Secretary For Financial Markets,
Brian Roseboro
To: Secretary of the Treasury, Paul O’Neill

RE: 2002 Debt Crisis - Need To Raise The Federal Government’s
Debt Ceiling.

Includes: Draft memo from O’Neill to President Bush on need to
raise the det ceiling.

























July 22, 2002

Memorandum

From: Donald Rumsfeld 
To: Defense Department Chiefs

SUBJECT: The Impact of Leaking Classified Information; Attached CIA memo on
effect of leaks



July 12,2002 11:58 AM 

TO: Deputy Secretary of Defense 
Secretaries of the Military Departments 
Chairman of the Joint Chiefs of Staff 
Vice Chairman of the Joint Chiefs of Staff 
Undersecretaries of Defense 
Military Chiefs of Staff 
General Counsel of the Department of Defense 
Assistant Secretary of Defense for Legislative Affairs 
Assistant Secretary of Defense for Public Affairs 
Director of the Joint Staff 

FROM: Donald Rumsfeld2-k 

SUBJECT: The Impact of Leaking Classified Information 

I have spoken publicly and privately, countless times, about the danger of leaking 
classified information. It is wrong. It is against the law. It costs the lives of 
Americans. It diminishes our country’s chance for success. 

Attached is an unclassified CIA assessment of the impact of leaks on the global 
war on terrorism. The disclosure of classified information is damaging our 
country’s ability to stop terrorist acts and is putting American lives at risk. 

Your leadership is needed to help stop leaks. Please meet with your staff to 
discuss the seriousness of the damaging lack of professionalism we continue to see 
on a daily basis. 

Please let Larry Di Rita know after you have had the discussion with your staff of 
any feedback you feel would be helpful. 

Thanks. 

Attach. 
06/14/02 CIA Memorandum 

DHRdh 
062802-1 

U11159 1 0 2  
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14 June 2002 

Memorandum 

In response to a request for unclassified information regarding the impact of leaks 
on the war against terrorism: 

Al-Qa'ida is a savvy 
years, and it pays close 
intelligence. A growing body of 
much about our countertetrori 

hat has watched the US for 
ation that will help it evade US 

Qa'ida planners have learned 
from US and foreign media. 

- Information obtained from captured detainees has revealed that al-Qa'ida 
operatives are extremely security conscious and have altered their practices 
in response to what they have learned from the press about our capabilities. 
(U) 

The cumulative effect of public disclosures of classified, terrorism-related information- 
including significant losses from such disclosures predating 1 1 September-has jeopardized 
highly fragile and very sensitive intelligence capabilities that we require for the successful 
prosecution of the war against terrorism. 

- Disclosures of classified information also reduce the willingness of potential 
allies, volunteers, and sources in foreign countries to work with us out of fear 
of having their cooperat 

When lost, we attempt to rebuild t 
these efforts take time and are ex 

elationships when we can, but 
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August 1, 2002

Department of Justice Memorandum

FROM: Deputy Assistant Attorney General John C. Yoo
TO: White House Counsel Alberto R. Gonzales

RE:  Interrogation methods used on al Qaeda prisoners















August 1, 2002

Department of Justice Memorandum

TO: White House Counsel Alberto Gonzales
FROM: Attorney General Jay S. Bybee

RE: Definition of torture; 1984 Torture Convention







































































































September 11, 2002

Memorandum From: Assistant Secretary for Economic Policy,
Richard Clarida
To: Secretary  of the Treasury, Paul O’Neill

RE: Economic Impact of War with Iraq - Briefing of Vice President
Richard Cheney











October,  2002

National Intelligence Estimate, Iraq's Continuing Programs for
Weapons of Mass Destruction, October 2002.



















October  25, 2002

From: U.S. Southern Command Chief James T. Hill
To:  Chairman of Joints chiefs of Staff

Re: Counter Resistance Strategies - Detainees resistance to  interrogation
methods





October 11, 2002 

From: Commander Joint Task Force 170, Major General Michael Dunlavey
To: Commander, United States Southern Command

Re: Counter Resistance Strategies and interrogation techniques used at
Guantanamo Bay.



























November 26, 2002

From: Chairman Committee of Armed Services, Carl Levin

To: General Counsel Department of Defense, William J. Haynes II.

RE: Designation of Enemy Combatants



1 -  

UENtRAL COUHSEL 

The Honorable Carl Levin 
Chairman 
Committee on k m e d  Services 
United States Slznate 
Washington, I32 205 10 

Dear Mr. Chairman: 

Thank you for your and Senator Feingold’s September 5 ,  2002 letter concerning 
the designation o f  enemy combatants in the ongoing war against tenorism. Secretary 
Rurnsfeld bas asked me to answer your questions on behalf ofthe Depsrtrnent of Defense 
(“DoD”). I am sending a substantially identical letter to Senator Ferngold. 

Your letter addresses important issues that we take very seiously. Detaining 
enemy combatants is cnticaI to winning any war, and Presidents have detained enemy 
combatants in efery major conflict in the Nation’s history, including recent conflicts such 
as the Gulf, Vietnam, and Korean wars. We are careful, however, to ensure that 
detainees are indeed enemy combatants, and we treat them humanely. In all wars, the 
fundamental purpose of our detention of enemy combatants remains the same: to prevent 
hostile forces fkom returning to assist our enemies and again posing a theat to the United 
States. As in other conflicts, our purpose in detention is not to punish, but to protect, 

Where you submitted identical questions to both the Department of Justice 
(“DOJ’’) and DoD, we have sought to avoid duplication. DoD’s responses to your 
questions. are as follows: 

I .  What is the operative defirtlrion of “enemy combatant” and what are the 
criteria used to determine whether a United Stptes citizen will be dmignated an 
enemy ~ o m b a t ~ n t ?  Ifrhat definition is contained in Q documentr please 
provide a copy of that document and identi@ the suurce ofthe document us 
well as the agency or persun responsible for vuinfaining the document. 
Pleast? describe the basis fur the definiiion and the process followed to arrive 
at the definition. 

An “enemy combatant” is an individual who, under the laws and customs of war, 
may be detained for the duration o f  an armed conflict. In the cument conflict with al 
Qaida and the T-iliban, for example, the term includes a member, agent, or associate of a1 
Qaida or the Taliban. In applying this definition, we note OUT consistency witb the 
observation of the Supremc Court of the United States in Exparte Quirin, 317 US. 1 











November 12, 2002

Memorandum From: Under Secretary for International Affairs
To: Secretary  of the Treasury, Paul O’Neill

RE: Arab-Israeli Peace Roadmap - Palestinian Authority Finances



















December 2, 2002

Department of Defense memorandum

FROM: Defense Department's General Counsel, William J. Haynes II
TO: Secretary of Defense Donald Rumsfeld
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December 16, 2002

National Security Presidential Directive

Subject: National Policy on Ballistic Missile Defense















December 28, 2001

Department of Justice Memorandum From: Deputy Assistant
Attorney General, John Yoo and  Deputy Assistant Attorney
General, Patrick F. Philbin

To: William J. Haynes II, General Counsel, Department of Defense

RE: Possible Habeas Jurisdiction Over Aliens Held in Guantanamo
Bay, Cuba























































































January 15, 2003

Department of Defense Memorandum

From:  Secretary of Defense Rumsfeld 
To: Head of U.S. Southern Command 

Re: Interrogation techniques used on detainees at Guantanamo Bay.





January 15, 2003

Department of Defense Memorandum

From:  Secretary of Defense Rumsfeld 
To: General Counsel of the Defense Department, William J. Haynes

RE: Review of interrogation methods





January 17, 2003

Department of Defense Memorandum

From: Defense Department Counsel William J. Haynes
To: General Counsel for the Air Force 

Re: Review of interrogation policies





February 5, 2003

Slides

Slides from Secretary of State Colin L. Powell’s presentation to the 
the United Nations Security Council on February 5, 2003.





























































































February 10, 2003

Department of Defense Guidelines for media embedded with U.S.
troops during future operations in Iraq
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UNCLAS 
 
SUBJECT:  PUBLIC AFFAIRS GUIDANCE (PAG) ON EMBEDDING MEDIA 
DURING POSSIBLE FUTURE OPERATIONS/DEPLOYMENTS IN THE U.S. 
CENTRAL COMMANDS (CENTCOM) AREA OF RESPONSIBILITY (AOR). 
 
REFERENCES:  REF. A.  SECDEF MSG, DTG 172200Z JAN 03, SUBJ:  
PUBLIC AFFAIRS GUIDANCE (PAG) FOR MOVEMENT OF FORCES INTO THE 
CENTCOM AOR FOR POSSIBLE FUTURE OPERATIONS. 
 
1.  PURPOSE.  THIS MESSAGE PROVIDES GUIDANCE, POLICIES AND 
PROCEDURES ON EMBEDDING NEWS MEDIA DURING POSSIBLE FUTURE 
OPERATIONS/DEPLOYMENTS IN THE CENTCOM AOR.  IT CAN BE ADAPTED 
FOR USE IN OTHER UNIFIED COMMAND AORS AS NECESSARY. 
 
2.  POLICY. 
 
2.A.  THE DEPARTMENT OF DEFENSE (DOD) POLICY ON MEDIA COVERAGE 
OF FUTURE MILITARY OPERATIONS IS THAT MEDIA WILL HAVE LONG-TERM, 
MINIMALLY RESTRICTIVE ACCESS TO U.S. AIR, GROUND AND NAVAL 
FORCES THROUGH EMBEDDING.  MEDIA COVERAGE OF ANY FUTURE 
OPERATION WILL, TO A LARGE EXTENT, SHAPE PUBLIC PERCEPTION OF 
THE NATIONAL SECURITY ENVIRONMENT NOW AND IN THE YEARS AHEAD.  
THIS HOLDS TRUE FOR THE U.S. PUBLIC; THE PUBLIC IN ALLIED 
COUNTRIES WHOSE OPINION CAN AFFECT THE DURABILITY OF OUR 
COALITION; AND PUBLICS IN COUNTRIES WHERE WE CONDUCT OPERATIONS, 
WHOSE PERCEPTIONS OF US CAN AFFECT THE COST AND DURATION OF OUR 
INVOLVEMENT.  OUR ULTIMATE STRATEGIC SUCCESS IN BRINGING PEACE 
AND SECURITY TO THIS REGION WILL COME IN OUR LONG-TERM 
COMMITMENT TO SUPPORTING OUR DEMOCRATIC IDEALS.  WE NEED TO TELL 
THE FACTUAL STORY - GOOD OR BAD - BEFORE OTHERS SEED THE MEDIA 
WITH DISINFORMATION AND DISTORTIONS, AS THEY MOST CERTAINLY WILL 
CONTINUE TO DO.  OUR PEOPLE IN THE FIELD NEED TO TELL OUR STORY 
– ONLY COMMANDERS CAN ENSURE THE MEDIA GET TO THE STORY 



ALONGSIDE THE TROOPS.  WE MUST ORGANIZE FOR AND FACILITATE 
ACCESS OF NATIONAL AND INTERNATIONAL MEDIA TO OUR FORCES, 
INCLUDING THOSE FORCES ENGAGED IN GROUND OPERATIONS, WITH THE 
GOAL OF DOING SO RIGHT FROM THE START.  TO ACCOMPLISH THIS, WE 
WILL EMBED MEDIA WITH OUR UNITS.  THESE EMBEDDED MEDIA WILL 
LIVE, WORK AND TRAVEL AS PART OF THE UNITS WITH WHICH THEY ARE 
EMBEDDED TO FACILITATE MAXIMUM, IN-DEPTH COVERAGE OF U.S. FORCES 
IN COMBAT AND RELATED OPERATIONS.  COMMANDERS AND PUBLIC AFFAIRS 
OFFICERS MUST WORK TOGETHER TO BALANCE THE NEED FOR MEDIA ACCESS 
WITH THE NEED FOR OPERATIONAL SECURITY. 
 
2.B.  MEDIA WILL BE EMBEDDED WITH UNIT PERSONNEL AT AIR AND 
GROUND FORCES BASES AND AFLOAT TO ENSURE A FULL UNDERSTANDING OF 
ALL OPERATIONS.  MEDIA WILL BE GIVEN ACCESS TO OPERATIONAL 
COMBAT MISSIONS, INCLUDING MISSION PREPARATION AND DEBRIEFING, 
WHENEVER POSSIBLE. 
 
2.C.  A MEDIA EMBED IS DEFINED AS A MEDIA REPRESENTATIVE 
REMAINING WITH A UNIT ON AN EXTENDED BASIS - PERHAPS A PERIOD OF 
WEEKS OR EVEN MONTHS.  COMMANDERS WILL PROVIDE BILLETING, 
RATIONS AND MEDICAL ATTENTION, IF NEEDED, TO THE EMBEDDED MEDIA 
COMMENSURATE WITH THAT PROVIDED TO MEMBERS OF THE UNIT, AS WELL 
AS ACCESS TO MILITARY TRANSPORTATION AND ASSISTANCE WITH 
COMMUNICATIONS FILING/TRANSMITTING MEDIA PRODUCTS, IF REQUIRED. 
 
2.C.1.  EMBEDDED MEDIA ARE NOT AUTHORIZED USE OF THEIR OWN 
VEHICLES WHILE TRAVELING IN AN EMBEDDED STATUS. 
 
2.C.2.  TO THE EXTENT POSSIBLE, SPACE ON MILITARY TRANSPORTATION 
WILL BE MADE AVAILABLE FOR MEDIA EQUIPMENT NECESSARY TO COVER A 
PARTICULAR OPERATION.  THE MEDIA IS RESPONSIBLE FOR LOADING AND 
CARRYING THEIR OWN EQUIPMENT AT ALL TIMES.  USE OF PRIORITY 
INTER-THEATER AIRLIFT FOR EMBEDDED MEDIA TO COVER STORIES, AS 
WELL AS TO FILE STORIES, IS HIGHLY ENCOURAGED.  SEATS ABOARD 
VEHICLES, AIRCRAFT AND NAVAL SHIPS WILL BE MADE AVAILABLE TO 
ALLOW MAXIMUM COVERAGE OF U.S. TROOPS IN THE FIELD. 
 
2.C.3.  UNITS SHOULD PLAN LIFT AND LOGISTICAL SUPPORT TO ASSIST 
IN MOVING MEDIA PRODUCTS TO AND FROM THE BATTLEFIELD SO AS TO 
TELL OUR STORY IN A TIMELY MANNER.  IN THE EVENT OF COMMERCIAL 
COMMUNICATIONS DIFFICULTIES, MEDIA ARE AUTHORIZED TO FILE 
STORIES VIA EXPEDITIOUS MILITARY SIGNAL/COMMUNICATIONS 
CAPABILITIES. 
 
2.C.4.  NO COMMUNICATIONS EQUIPMENT FOR USE BY MEDIA IN THE 
CONDUCT OF THEIR DUTIES WILL BE SPECIFICALLY PROHIBITED.  
HOWEVER, UNIT COMMANDERS MAY IMPOSE TEMPORARY RESTRICTIONS ON 



ELECTRONIC TRANSMISSIONS FOR OPERATIONAL SECURITY REASONS.  
MEDIA WILL SEEK APPROVAL TO USE ELECTRONIC DEVICES IN A 
COMBAT/HOSTILE ENVIRONMENT, UNLESS OTHERWISE DIRECTED BY THE 
UNIT COMMANDER OR HIS/HER DESIGNATED REPRESENTATIVE.  THE USE OF 
COMMUNICATIONS EQUIPMENT WILL BE DISCUSSED IN FULL WHEN THE 
MEDIA ARRIVE AT THEIR ASSIGNED UNIT. 
 
3.  PROCEDURES. 
 
3.A.  THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE FOR 
PUBLIC AFFAIRS (OASD(PA) IS THE CENTRAL AGENCY FOR MANAGING AND 
VETTING MEDIA EMBEDS TO INCLUDE ALLOCATING EMBED SLOTS TO MEDIA 
ORGANIZATIONS.  EMBED AUTHORITY MAY BE DELEGATED TO SUBORDINATE 
ELEMENTS AFTER THE COMMENCEMENT OF HOSTILITIES AND AT THE 
DISCRETION OF OASD(PA).  EMBED OPPORTUNITIES WILL BE ASSIGNED TO 
MEDIA ORGANIZATIONS, NOT TO INDIVIDUAL REPORTERS.  THE DECISION 
AS TO WHICH MEDIA REPRESENTATIVE WILL FILL ASSIGNED EMBED SLOTS 
WILL BE MADE BY THE DESIGNATED POC FOR EACH NEWS ORGANIZATION. 
 
3.A.1.  IAW REF. A, COMMANDERS OF UNITS IN RECEIPT OF A 
DEPLOYMENT ORDER MAY EMBED REGIONAL/LOCAL MEDIA DURING 
PREPARATIONS FOR DEPLOYMENT, DEPLOYMENT AND ARRIVAL IN THEATER 
UPON RECEIPT OF THEATER CLEARANCE FROM CENTCOM AND APPROVAL OF 
THE COMPONENT COMMAND.  COMMANDERS WILL INFORM THESE MEDIA, 
PRIOR TO THE DEPLOYING EMBED, THAT OASD(PA) IS THE APPROVAL 
AUTHORITY FOR ALL COMBAT EMBEDS AND THAT THEIR PARTICULAR EMBED 
MAY END AFTER THE UNIT'S ARRIVAL IN THEATER.  THE MEDIA 
ORGANIZATION MAY APPLY TO OASD(PA) FOR CONTINUED EMBEDDING, BUT 
THERE IS NO GUARANTEE AND THE MEDIA ORGANIZATION WILL HAVE TO 
MAKE ARRANGEMENTS FOR AND PAY FOR THE JOURNALISTS' RETURN TRIP. 
 
3.B.  WITHOUT MAKING COMMITMENTS TO MEDIA ORGANIZATIONS, 
DEPLOYING UNITS WILL IDENTIFY LOCAL MEDIA FOR POTENTIAL EMBEDS 
AND NOMINATE THEM THROUGH PA CHANNELS TO OASD(PA) (POC:  MAJ TIM 
BLAIR, DSN 227-1253; COMM. 703-697-1253; EMAIL 
TIMOTHY.BLAIR@OSD.MIL).  INFORMATION REQUIRED TO BE FORWARDED 
INCLUDES MEDIA ORGANIZATION, TYPE OF MEDIA AND CONTACT 
INFORMATION INCLUDING BUREAU CHIEF/MANAGING EDITOR/NEWS 
DIRECTOR'S NAME; OFFICE, HOME AND CELL PHONE NUMBERS; PAGER 
NUMBERS AND EMAIL ADDRESSES.  SUBMISSIONS FOR EMBEDS WITH 
SPECIFIC UNITS SHOULD INCLUDE AN UNIT'S RECOMMENDATION AS TO 
WHETHER THE REQUEST SHOULD BE HONORED. 
 
3.C.  UNIT COMMANDERS SHOULD ALSO EXPRESS, THROUGH THEIR CHAIN 
OF COMMAND AND PA CHANNELS TO OASD(PA), THEIR DESIRE AND 
CAPABILITY TO SUPPORT ADDITIONAL MEDIA EMBEDS BEYOND THOSE 
ASSIGNED.  



 
3.D.  FREELANCE MEDIA WILL BE AUTHORIZED TO EMBED IF THEY ARE 
SELECTED BY A NEWS ORGANIZATION AS THEIR EMBED REPRESENTATIVE. 
 
3.E.  UNITS WILL BE AUTHORIZED DIRECT COORDINATION WITH MEDIA 
AFTER ASSIGNMENT AND APPROVAL BY OASD(PA). 
 
3.E.1.UNITS ARE RESPONSIBLE FOR ENSURING THAT ALL EMBEDDED MEDIA 
AND THEIR NEWS ORGANIZATIONS HAVE SIGNED THE "RELEASE, 
INDEMNIFICATION, AND HOLD HARMLESS AGREEMENT AND AGREEMENT NOT 
TO SUE", FOUND AT 
HTTP://WWW.DEFENSELINK.MIL/NEWS/FEB2003/D20030210EMBED.PDF.  
UNITS MUST MAINTAIN A COPY OF THIS AGREEMENT FOR ALL MEDIA 
EMBEDDED WITH THEIR UNIT. 
 
3.F.  EMBEDDED MEDIA OPERATE AS PART OF THEIR ASSIGNED UNIT.  AN 
ESCORT MAY BE ASSIGNED AT THE DISCRETION OF THE UNIT COMMANDER.  
THE ABSENCE OF A PA ESCORT IS NOT A REASON TO PRECLUDE MEDIA 
ACCESS TO OPERATIONS. 
 
3.G.  COMMANDERS WILL ENSURE THE MEDIA ARE PROVIDED WITH EVERY 
OPPORTUNITY TO OBSERVE ACTUAL COMBAT OPERATIONS.  THE PERSONAL 
SAFETY OF CORRESPONDENTS IS NOT A REASON TO EXCLUDE THEM FROM 
COMBAT AREAS. 
 
3.H.  IF, IN THE OPINION OF THE UNIT COMMANDER, A MEDIA 
REPRESENTATIVE IS UNABLE TO WITHSTAND THE RIGOROUS CONDITIONS 
REQUIRED TO OPERATE WITH THE FORWARD DEPLOYED FORCES, THE 
COMMANDER OR HIS/HER REPRESENTATIVE MAY LIMIT THE 
REPRESENTATIVES PARTICIPATION WITH OPERATIONAL FORCES TO ENSURE 
UNIT SAFETY AND INFORM OASD(PA) THROUGH PA CHANNELS AS SOON AS 
POSSIBLE.  GENDER WILL NOT BE AN EXCLUDING FACTOR UNDER ANY 
CIRCUMSTANCE. 
 
3.I.  IF FOR ANY REASON A MEDIA REPRESENTATIVE CANNOT 
PARTICIPATE IN AN OPERATION, THEY WILL BE TRANSPORTED TO THE 
NEXT HIGHER HEADQUARTERS FOR THE DURATION OF THE OPERATION. 
 
3.J.  COMMANDERS WILL OBTAIN THEATER CLEARANCE FROM CENTCOM/PA 
FOR MEDIA EMBARKING ON MILITARY CONVEYANCE FOR PURPOSES OF 
EMBEDDING. 
 
3.K.  UNITS HOSTING EMBEDDED MEDIA WILL ISSUE INVITATIONAL 
TRAVEL ORDERS, AND NUCLEAR, BIOLOGICAL AND CHEMICAL (NBC) GEAR.  
SEE PARA. 5. FOR DETAILS ON WHICH ITEMS ARE ISSUED AND WHICH 
ITEMS THE MEDIA ARE RESPONSIBLE TO PROVIDE FOR THEMSELVES. 
 



3.L.  MEDIA ARE RESPONSIBLE FOR OBTAINING THEIR OWN PASSPORTS 
AND VISAS. 
 
3.M.  MEDIA WILL AGREE TO ABIDE BY THE CENTCOM/OASD(PA) GROUND 
RULES STATED IN PARA. 4 OF THIS MESSAGE IN EXCHANGE FOR 
COMMAND/UNIT-PROVIDED SUPPORT AND ACCESS TO SERVICE MEMBERS, 
INFORMATION AND OTHER PREVIOUSLY-STATED PRIVILEGES.  ANY 
VIOLATION OF THE GROUND RULES COULD RESULT IN TERMINATION OF 
THAT MEDIA'S EMBED OPPORTUNITY. 
 
3.N.  DISPUTES/DIFFICULTIES.  ISSUES, QUESTIONS, DIFFICULTIES OR 
DISPUTES ASSOCIATED WITH GROUND RULES OR OTHER ASPECTS OF 
EMBEDDING MEDIA THAT CANNOT BE RESOLVED AT THE UNIT LEVEL, OR 
THROUGH THE CHAIN OF COMMAND, WILL BE FORWARDED THROUGH PA 
CHANNELS FOR RESOLUTION.  COMMANDERS WHO WISH TO TERMINATE AN 
EMBED FOR CAUSE MUST NOTIFY CENTCOM/PA PRIOR TO TERMINATION.  IF 
A DISPUTE CANNOT BE RESOLVED AT A LOWER LEVEL, OASD(PA) WILL BE 
THE FINAL RESOLUTION AUTHORITY.  IN ALL CASES, THIS SHOULD BE 
DONE AS EXPEDITIOUSLY AS POSSIBLE TO PRESERVE THE NEWS VALUE OF 
THE SITUATION. 
 
3.O.  MEDIA WILL PAY THEIR OWN BILLETING EXPENSES IF BILLETED IN 
A COMMERCIAL FACILITY. 
 
3.P.  MEDIA WILL DEPLOY WITH THE NECESSARY EQUIPMENT TO COLLECT 
AND TRANSMIT THEIR STORIES. 
 
3.Q.  THE STANDARD FOR RELEASE OF INFORMATION SHOULD BE TO ASK 
"WHY NOT RELEASE" VICE "WHY RELEASE."  DECISIONS SHOULD BE MADE 
ASAP, PREFERABLY IN MINUTES, NOT HOURS. 
 
3.R.  THERE IS NO GENERAL REVIEW PROCESS FOR MEDIA PRODUCTS.  
SEE PARA 6.A. FOR FURTHER DETAIL CONCERNING SECURITY AT THE 
SOURCE. 
 
3.S.  MEDIA WILL ONLY BE GRANTED ACCESS TO DETAINEES OR EPWS 
WITHIN THE PROVISIONS OF THE GENEVA CONVENTIONS OF 1949.  SEE 
PARA. 4.G.17. FOR THE GROUND RULE. 
 
3.T.  HAVING EMBEDDED MEDIA DOES NOT PRECLUDE CONTACT WITH OTHER 
MEDIA.  EMBEDDED MEDIA, AS A RESULT OF TIME INVESTED WITH THE 
UNIT AND GROUND RULES AGREEMENT, MAY HAVE A DIFFERENT LEVEL OF 
ACCESS. 
 
3.U.  CENTCOM/PA WILL ACCOUNT FOR EMBEDDED MEDIA DURING THE TIME 
THE MEDIA IS EMBEDDED IN THEATER.  CENTCOM/PA WILL REPORT 
CHANGES IN EMBED STATUS TO OASD(PA) AS THEY OCCUR. 



 
3.V.  IF A MEDIA REPRESENTATIVE IS KILLED OR INJURED IN THE 
COURSE OF MILITARY OPERATIONS, THE UNIT WILL IMMEDIATELY NOTIFY 
OASD(PA), THROUGH PA CHANNELS.  OASD(PA) WILL CONTACT THE 
RESPECTIVE MEDIA ORGANIZATION(S), WHICH WILL MAKE NEXT OF KIN 
NOTIFICATION IN ACCORDANCE WITH THE INDIVIDUAL'S WISHES. 
 
3.W.  MEDIA MAY TERMINATE THEIR EMBED OPPORTUNITY AT ANY TIME.  
UNIT COMMANDERS WILL PROVIDE, AS THE TACTICAL SITUATION PERMITS 
AND BASED ON THE AVAILABILITY OF TRANSPORTATION, MOVEMENT BACK 
TO THE NEAREST LOCATION WITH COMMERCIAL TRANSPORTATION. 
 
3.W.1.  DEPARTING MEDIA WILL BE DEBRIEFED ON OPERATIONAL 
SECURITY CONSIDERATIONS AS APPLICABLE TO ONGOING AND FUTURE 
OPERATIONS WHICH THEY MAY NOW HAVE INFORMATION CONCERNING. 
 
4.  GROUND RULES.  FOR THE SAFETY AND SECURITY OF U.S. FORCES 
AND EMBEDDED MEDIA, MEDIA WILL ADHERE TO ESTABLISHED GROUND 
RULES.  GROUND RULES WILL BE AGREED TO IN ADVANCE AND SIGNED BY 
MEDIA PRIOR TO EMBEDDING.  VIOLATION OF THE GROUND RULES MAY 
RESULT IN THE IMMEDIATE TERMINATION OF THE EMBED AND REMOVAL 
FROM THE AOR.  THESE GROUND RULES RECOGNIZE THE RIGHT OF THE 
MEDIA TO COVER MILITARY OPERATIONS AND ARE IN NO WAY INTENDED TO 
PREVENT RELEASE OF DEROGATORY, EMBARRASSING, NEGATIVE OR 
UNCOMPLIMENTARY INFORMATION.  ANY MODIFICATION TO THE STANDARD 
GROUND RULES WILL BE FORWARDED THROUGH THE PA CHANNELS TO 
CENTCOM/PA FOR APPROVAL.  STANDARD GROUND RULES ARE: 
 
4.A.  ALL INTERVIEWS WITH SERVICE MEMBERS WILL BE ON THE RECORD. 
SECURITY AT THE SOURCE IS THE POLICY.  INTERVIEWS WITH PILOTS 
AND AIRCREW MEMBERS ARE AUTHORIZED UPON COMPLETION OF MISSIONS; 
HOWEVER, RELEASE OF INFORMATION MUST CONFORM TO THESE MEDIA 
GROUND RULES. 
 
4.B.  PRINT OR BROADCAST STORIES WILL BE DATELINED ACCORDING TO 
LOCAL GROUND RULES.  LOCAL GROUND RULES WILL BE COORDINATED 
THROUGH COMMAND CHANNELS WITH CENTCOM. 
 
4.C.  MEDIA EMBEDDED WITH U.S. FORCES ARE NOT PERMITTED TO CARRY 
PERSONAL FIREARMS. 
 
4.D.  LIGHT DISCIPLINE RESTRICTIONS WILL BE FOLLOWED.  VISIBLE 
LIGHT SOURCES, INCLUDING FLASH OR TELEVISION LIGHTS, FLASH 
CAMERAS WILL NOT BE USED WHEN OPERATING WITH FORCES AT NIGHT 
UNLESS SPECIFICALLY APPROVED IN ADVANCE BY THE ON-SCENE 
COMMANDER. 
 



4.E.  EMBARGOES MAY BE IMPOSED TO PROTECT OPERATIONAL SECURITY.  
EMBARGOES WILL ONLY BE USED FOR OPERATIONAL SECURITY AND WILL BE 
LIFTED AS SOON AS THE OPERATIONAL SECURITY ISSUE HAS PASSED. 
 
4.F.  THE FOLLOWING CATEGORIES OF INFORMATION ARE RELEASABLE. 
 
4.F.1.  APPROXIMATE FRIENDLY FORCE STRENGTH FIGURES. 
 
4.F.2.  APPROXIMATE FRIENDLY CASUALTY FIGURES BY SERVICE.  
EMBEDDED MEDIA MAY, WITHIN OPSEC LIMITS, CONFIRM UNIT CASUALTIES 
THEY HAVE WITNESSED. 
 
4.F.3.  CONFIRMED FIGURES OF ENEMY PERSONNEL DETAINED OR 
CAPTURED. 
 
4.F.4.  SIZE OF FRIENDLY FORCE PARTICIPATING IN AN ACTION OR 
OPERATION CAN BE DISCLOSED USING APPROXIMATE TERMS.  SPECIFIC 
FORCE OR UNIT IDENTIFICATION MAY BE RELEASED WHEN IT NO LONGER 
WARRANTS SECURITY PROTECTION. 
 
4.F.5.  INFORMATION AND LOCATION OF MILITARY TARGETS AND 
OBJECTIVES PREVIOUSLY UNDER ATTACK. 
 
4.F.6.  GENERIC DESCRIPTION OF ORIGIN OF AIR OPERATIONS, SUCH AS 
"LAND-BASED." 
 
4.F.7.  DATE, TIME OR LOCATION OF PREVIOUS CONVENTIONAL MILITARY 
MISSIONS AND ACTIONS, AS WELL AS MISSION RESULTS ARE RELEASABLE 
ONLY IF DESCRIBED IN GENERAL TERMS. 
 
4.F.8.  TYPES OF ORDNANCE EXPENDED IN GENERAL TERMS. 
 
4.F.9.  NUMBER OF AERIAL COMBAT OR RECONNAISSANCE MISSIONS OR 
SORTIES FLOWN IN CENTCOM'S AREA OF OPERATION. 
 
4.F.10.  TYPE OF FORCES INVOLVED (E.G., AIR DEFENSE, INFANTRY, 
ARMOR, MARINES). 
 
4.F.11.  ALLIED PARTICIPATION BY TYPE OF OPERATION (SHIPS, 
AIRCRAFT, GROUND UNITS, ETC.) AFTER APPROVAL OF THE ALLIED UNIT 
COMMANDER. 
 
4.F.12.  OPERATION CODE NAMES. 
 
4.F.13.  NAMES AND HOMETOWNS OF U.S. MILITARY UNITS. 
 



4.F.14.  SERVICE MEMBERS' NAMES AND HOME TOWNS WITH THE 
INDIVIDUALS' CONSENT. 
 
4.G.  THE FOLLOWING CATEGORIES OF INFORMATION ARE NOT RELEASABLE 
SINCE THEIR PUBLICATION OR BROADCAST COULD JEOPARDIZE OPERATIONS 
AND ENDANGER LIVES. 
 
4.G.1.  SPECIFIC NUMBER OF TROOPS IN UNITS BELOW CORPS/MEF 
LEVEL. 
 
4.G.2.  SPECIFIC NUMBER OF AIRCRAFT IN UNITS AT OR BELOW THE AIR 
EXPEDITIONARY WING LEVEL. 
 
4.G.3.  SPECIFIC NUMBERS REGARDING OTHER EQUIPMENT OR CRITICAL 
SUPPLIES (E.G. ARTILLERY, TANKS, LANDING CRAFT, RADARS, TRUCKS, 
WATER, ETC.). 
 
4.G.4.  SPECIFIC NUMBERS OF SHIPS IN UNITS BELOW THE CARRIER 
BATTLE GROUP LEVEL. 
 
4.G.5.  NAMES OF MILITARY INSTALLATIONS OR SPECIFIC GEOGRAPHIC 
LOCATIONS OF MILITARY UNITS IN THE CENTCOM AREA OF 
RESPONSIBILITY, UNLESS SPECIFICALLY RELEASED BY THE DEPARTMENT 
OF DEFENSE OR AUTHORIZED BY THE CENTCOM COMMANDER.  NEWS AND 
IMAGERY PRODUCTS THAT IDENTIFY OR INCLUDE IDENTIFIABLE FEATURES 
OF THESE LOCATIONS ARE NOT AUTHORIZED FOR RELEASE. 
 
4.G.6.  INFORMATION REGARDING FUTURE OPERATIONS. 
 
4.G.7.  INFORMATION REGARDING FORCE PROTECTION MEASURES AT 
MILITARY INSTALLATIONS OR ENCAMPMENTS (EXCEPT THOSE WHICH ARE 
VISIBLE OR READILY APPARENT). 
 
4.G.8.  PHOTOGRAPHY SHOWING LEVEL OF SECURITY AT MILITARY 
INSTALLATIONS OR ENCAMPMENTS.  
 
4.G.9.  RULES OF ENGAGEMENT. 
 
4.G.10.  INFORMATION ON INTELLIGENCE COLLECTION ACTIVITIES 
COMPROMISING TACTICS, TECHNIQUES OR PROCEDURES. 
 
4.G.11.  EXTRA PRECAUTIONS IN REPORTING WILL BE REQUIRED AT THE 
COMMENCEMENT OF HOSTILITIES TO MAXIMIZE OPERATIONAL SURPRISE. 
LIVE BROADCASTS FROM AIRFIELDS, ON THE GROUND OR AFLOAT, BY 
EMBEDDED MEDIA ARE PROHIBITED UNTIL THE SAFE RETURN OF THE 
INITIAL STRIKE PACKAGE OR UNTIL AUTHORIZED BY THE UNIT 
COMMANDER. 



 
4.G.12.  DURING AN OPERATION, SPECIFIC INFORMATION ON FRIENDLY 
FORCE TROOP MOVEMENTS, TACTICAL DEPLOYMENTS, AND DISPOSITIONS 
THAT WOULD JEOPARDIZE OPERATIONAL SECURITY OR LIVES.  
INFORMATION ON ON-GOING ENGAGEMENTS WILL NOT BE RELEASED UNLESS 
AUTHORIZED FOR RELEASE BY ON-SCENE COMMANDER. 
 
4.G.13.  INFORMATION ON SPECIAL OPERATIONS UNITS, UNIQUE 
OPERATIONS METHODOLOGY OR TACTICS, FOR EXAMPLE, AIR OPERATIONS, 
ANGLES OF ATTACK, AND SPEEDS; NAVAL TACTICAL OR EVASIVE 
MANEUVERS, ETC. GENERAL TERMS SUCH AS "LOW" OR "FAST" MAY BE 
USED. 
 
4.G.14.  INFORMATION ON EFFECTIVENESS OF ENEMY ELECTRONIC 
WARFARE. 
 
4.G.15.  INFORMATION IDENTIFYING POSTPONED OR CANCELED 
OPERATIONS. 
 
4.G.16.  INFORMATION ON MISSING OR DOWNED AIRCRAFT OR MISSING 
VESSELS WHILE SEARCH AND RESCUE AND RECOVERY OPERATIONS ARE 
BEING PLANNED OR UNDERWAY. 
 
4.G.17.  INFORMATION ON EFFECTIVENESS OF ENEMY CAMOUFLAGE, 
COVER, DECEPTION, TARGETING, DIRECT AND INDIRECT FIRE, 
INTELLIGENCE COLLECTION, OR SECURITY MEASURES. 
 
4.G.18.  NO PHOTOGRAPHS OR OTHER VISUAL MEDIA SHOWING AN ENEMY 
PRISONER OF WAR OR DETAINEE'S RECOGNIZABLE FACE, NAMETAG OR 
OTHER IDENTIFYING FEATURE OR ITEM MAY BE TAKEN. 
 
4.G.19.  STILL OR VIDEO IMAGERY OF CUSTODY OPERATIONS OR 
INTERVIEWS WITH PERSONS UNDER CUSTODY. 
 
4.H.  THE FOLLOWING PROCEDURES AND POLICIES APPLY TO COVERAGE OF 
WOUNDED, INJURED, AND ILL PERSONNEL: 
 
4.H.1.  MEDIA REPRESENTATIVES WILL BE REMINDED OF THE 
SENSITIVITY OF USING NAMES OF INDIVIDUAL CASUALTIES OR 
PHOTOGRAPHS THEY MAY HAVE TAKEN WHICH CLEARLY IDENTIFY 
CASUALTIES UNTIL AFTER NOTIFICATION OF THE NOK AND RELEASE BY 
OASD(PA). 
 
4.H.2.  BATTLEFIELD CASUALTIES MAY BE COVERED BY EMBEDDED MEDIA 
AS LONG AS THE SERVICE MEMBER'S IDENTITY IS PROTECTED FROM 
DISCLOSURE FOR 72 HOURS OR UPON VERIFICATION OF NOK 
NOTIFICATION, WHICHEVER IS FIRST. 



 
4.H.3.  MEDIA VISITS TO MEDICAL FACILITIES WILL BE IN ACCORDANCE 
WITH APPLICABLE REGULATIONS, STANDARD OPERATING PROCEDURES, 
OPERATIONS ORDERS AND INSTRUCTIONS BY ATTENDING PHYSICIANS.  IF 
APPROVED, SERVICE OR MEDICAL FACILITY PERSONNEL MUST ESCORT 
MEDIA AT ALL TIMES. 
 
4.H.4.  PATIENT WELFARE, PATIENT PRIVACY, AND NEXT OF KIN/FAMILY 
CONSIDERATIONS ARE THE GOVERNING CONCERNS ABOUT NEWS MEDIA 
COVERAGE OF WOUNDED, INJURED, AND ILL PERSONNEL IN MEDICAL 
TREATMENT FACILITIES OR OTHER CASUALTY COLLECTION AND TREATMENT 
LOCATIONS. 
 
4.H.5.  MEDIA VISITS ARE AUTHORIZED TO MEDICAL CARE FACILITIES, 
BUT MUST BE APPROVED BY THE MEDICAL FACILITY COMMANDER AND 
ATTENDING PHYSICIAN AND MUST NOT INTERFERE WITH MEDICAL 
TREATMENT.  REQUESTS TO VISIT MEDICAL CARE FACILITIES OUTSIDE 
THE CONTINENTAL UNITED STATES WILL BE COORDINATED BY THE UNIFIED 
COMMAND PA. 
 
4.H.6.  REPORTERS MAY VISIT THOSE AREAS DESIGNATED BY THE 
FACILITY COMMANDER, BUT WILL NOT BE ALLOWED IN OPERATING ROOMS 
DURING OPERATING PROCEDURES. 
 
4.H.7.  PERMISSION TO INTERVIEW OR PHOTOGRAPH A PATIENT WILL BE 
GRANTED ONLY WITH THE CONSENT OF THE ATTENDING PHYSICIAN OR 
FACILITY COMMANDER AND WITH THE PATIENT'S INFORMED CONSENT, 
WITNESSED BY THE ESCORT. 
 
4.H.8.  "INFORMED CONSENT" MEANS THE PATIENT UNDERSTANDS HIS OR 
HER PICTURE AND COMMENTS ARE BEING COLLECTED FOR NEWS MEDIA 
PURPOSES AND THEY MAY APPEAR NATIONWIDE IN NEWS MEDIA REPORTS. 
 
4.H.9.  THE ATTENDING PHYSICIAN OR ESCORT SHOULD ADVISE THE 
SERVICE MEMBER IF NOK HAVE BEEN NOTIFIED. 
 
5.  IMMUNIZATIONS AND PERSONAL PROTECTIVE GEAR. 
 
5.A.  MEDIA ORGANIZATIONS SHOULD ENSURE THAT MEDIA ARE PROPERLY 
IMMUNIZED BEFORE EMBEDDING WITH UNITS.  THE CENTERS FOR DISEASE 
CONTROL (CDC)-RECOMMENDED IMMUNIZATIONS FOR DEPLOYMENT TO THE 
MIDDLE EAST INCLUDE HEPATITIS A; HEPATITIS B; RABIES; TETANUS-
DIPHTHERIA; AND TYPHOID.  THE CDC RECOMMENDS MENINGOCOCCAL 
IMMUNIZATIONS FOR VISITORS TO MECCA.  IF TRAVELING TO CERTAIN 
AREAS IN THE CENTCOM AOR, THE CDC RECOMMENDS TAKING PRESCRIPTION 
ANTIMALARIAL DRUGS.  ANTHRAX AND SMALLPOX VACCINES WILL BE 
PROVIDED TO THE MEDIA AT NO EXPENSE TO THE GOVERNMENT (THE MEDIA 



OUTLET WILL BEAR THE EXPENSE).  FOR MORE HEALTH INFORMATION FOR 
TRAVELERS TO THE MIDDLE EAST, GO TO THE CDC WEB SITE AT 
HTTP://WWW.CDC.GOV/TRAVEL/MIDEAST.HTM. 
 
5.B.  BECAUSE THE USE OF PERSONAL PROTECTIVE GEAR, SUCH AS 
HELMETS OR FLAK VESTS, IS BOTH A PERSONAL AND PROFESSIONAL 
CHOICE, MEDIA WILL BE RESPONSIBLE FOR PROCURING/USING SUCH 
EQUIPMENT. PERSONAL PROTECTIVE GEAR, AS WELL AS CLOTHING, WILL 
BE SUBDUED IN COLOR AND APPEARANCE. 
 
5.C.  EMBEDDED MEDIA ARE AUTHORIZED AND REQUIRED TO BE PROVIDED 
WITH, ON A TEMPORARY LOAN BASIS, NUCLEAR, BIOLOGICAL, CHEMICAL 
(NBC) PROTECTIVE EQUIPMENT BY THE UNIT WITH WHICH THEY ARE 
EMBEDDED.  UNIT PERSONNEL WILL PROVIDE BASIC INSTRUCTION IN THE 
PROPER WEAR, USE, AND MAINTENANCE OF THE EQUIPMENT.  UPON 
TERMINATION OF THE EMBED, INITIATED BY EITHER PARTY, THE NBC 
EQUIPMENT SHALL BE RETURNED TO THE EMBEDDING UNIT.  IF 
SUFFICIENT NBC PROTECTIVE EQUIPMENT IS NOT AVAILABLE FOR 
EMBEDDED MEDIA, COMMANDERS MAY PURCHASE ADDITIONAL EQUIPMENT, 
WITH FUNDS NORMALLY AVAILABLE FOR THAT PURPOSE, AND LOAN IT TO 
EMBEDDED MEDIA IN ACCORDANCE WITH THIS PARAGRAPH. 
 
6. SECURITY 
 
6.A.  MEDIA PRODUCTS WILL NOT BE SUBJECT TO SECURITY REVIEW OR 
CENSORSHIP EXCEPT AS INDICATED IN PARA. 6.A.1.  SECURITY AT THE 
SOURCE WILL BE THE RULE.  U.S. MILITARY PERSONNEL SHALL PROTECT 
CLASSIFIED INFORMATION FROM UNAUTHORIZED OR INADVERTENT 
DISCLOSURE.  MEDIA PROVIDED ACCESS TO SENSITIVE INFORMATION, 
INFORMATION WHICH IS NOT CLASSIFIED BUT WHICH MAY BE OF 
OPERATIONAL VALUE TO AN ADVERSARY OR WHEN COMBINED WITH OTHER 
UNCLASSIFIED INFORMATION MAY REVEAL CLASSIFIED INFORMATION, WILL 
BE INFORMED IN ADVANCE BY THE UNIT COMMANDER OR HIS/HER 
DESIGNATED REPRESENTATIVE OF THE RESTRICTIONS ON THE USE OR 
DISCLOSURE OF SUCH INFORMATION.  WHEN IN DOUBT, MEDIA WILL 
CONSULT WITH THE UNIT COMMANDER OR HIS/HER DESIGNATED 
REPRESENTATIVE.  
 
6.A.1.  THE NATURE OF THE EMBEDDING PROCESS MAY INVOLVE 
OBSERVATION OF SENSITIVE INFORMATION, INCLUDING TROOP MOVEMENTS, 
BATTLE PREPARATIONS, MATERIEL CAPABILITIES AND VULNERABILITIES 
AND OTHER INFORMATION AS LISTED IN PARA. 4.G.  WHEN A COMMANDER 
OR HIS/HER DESIGNATED REPRESENTATIVE HAS REASON TO BELIEVE THAT 
A MEDIA MEMBER WILL HAVE ACCESS TO THIS TYPE OF SENSITIVE 
INFORMATION, PRIOR TO ALLOWING SUCH ACCESS, HE/SHE WILL TAKE 
PRUDENT PRECAUTIONS TO ENSURE THE SECURITY OF THAT INFORMATION.  
THE PRIMARY SAFEGUARD WILL BE TO BRIEF MEDIA IN ADVANCE ABOUT 



WHAT INFORMATION IS SENSITIVE AND WHAT THE PARAMETERS ARE FOR 
COVERING THIS TYPE OF INFORMATION.  IF MEDIA ARE INADVERTENTLY 
EXPOSED TO SENSITIVE INFORMATION THEY SHOULD BE BRIEFED AFTER 
EXPOSURE ON WHAT INFORMATION THEY SHOULD AVOID COVERING.  IN 
INSTANCES WHERE A UNIT COMMANDER OR THE DESIGNATED 
REPRESENTATIVE DETERMINES THAT COVERAGE OF A STORY WILL INVOLVE 
EXPOSURE TO SENSITIVE INFORMATION BEYOND THE SCOPE OF WHAT MAY 
BE PROTECTED BY PREBRIEFING OR DEBRIEFING, BUT COVERAGE OF WHICH 
IS IN THE BEST INTERESTS OF THE DOD, THE COMMANDER MAY OFFER 
ACCESS IF THE REPORTER AGREES TO A SECURITY REVIEW OF THEIR 
COVERAGE.  AGREEMENT TO SECURITY REVIEW IN EXCHANGE FOR THIS 
TYPE OF ACCESS MUST BE STRICTLY VOLUNTARY AND IF THE REPORTER 
DOES NOT AGREE, THEN ACCESS MAY NOT BE GRANTED.  IF A SECURITY 
REVIEW IS AGREED TO, IT WILL NOT INVOLVE ANY EDITORIAL CHANGES; 
IT WILL BE CONDUCTED SOLELY TO ENSURE THAT NO SENSITIVE OR 
CLASSIFIED INFORMATION IS INCLUDED IN THE PRODUCT.  IF SUCH 
INFORMATION IS FOUND, THE MEDIA WILL BE ASKED TO REMOVE THAT 
INFORMATION FROM THE PRODUCT AND/OR EMBARGO THE PRODUCT UNTIL 
SUCH INFORMATION IS NO LONGER CLASSIFIED OR SENSITIVE.  REVIEWS 
ARE TO BE DONE AS SOON AS PRACTICAL SO AS NOT TO INTERRUPT 
COMBAT OPERATIONS NOR DELAY REPORTING.  IF THERE ARE DISPUTES 
RESULTING FROM THE SECURITY REVIEW PROCESS THEY MAY BE APPEALED 
THROUGH THE CHAIN OF COMMAND, OR THROUGH PA CHANNELS TO OASD/PA.  
THIS PARAGRAPH DOES NOT AUTHORIZE COMMANDERS TO ALLOW MEDIA 
ACCESS TO CLASSIFIED INFORMATION. 
 
6.A.2.  MEDIA PRODUCTS WILL NOT BE CONFISCATED OR OTHERWISE 
IMPOUNDED.  IF IT IS BELIEVED THAT CLASSIFIED INFORMATION HAS 
BEEN COMPROMISED AND THE MEDIA REPRESENTATIVE REFUSES TO REMOVE 
THAT INFORMATION NOTIFY THE CPIC AND/OR OASD/PA AS SOON AS 
POSSIBLE SO THE ISSUE MAY BE ADDRESSED WITH THE MEDIA 
ORGANIZATION'S MANAGEMENT. 
 
7.  MISCELLANEOUS/COORDINATING INSTRUCTIONS: 
 
7.A.  OASD(PA) IS THE INITIAL EMBED AUTHORITY.  EMBEDDING 
PROCEDURES AND ASSIGNMENT AUTHORITY MAY BE TRANSFERRED TO 
CENTCOM PA AT A LATER DATE.  THIS AUTHORITY MAY BE FURTHER 
DELEGATED AT CENTCOM'S DISCRETION. 
 
7.B.  THIS GUIDANCE AUTHORIZES BLANKET APPROVAL FOR NON-LOCAL 
AND LOCAL MEDIA TRAVEL ABOARD DOD AIRLIFT FOR ALL EMBEDDED MEDIA 
ON A NO-COST, SPACE AVAILABLE BASIS.  NO ADDITIONAL COSTS SHALL 
BE INCURRED BY THE GOVERNMENT TO PROVIDE ASSISTANCE IAW DODI 
5410.15, PARA 3.4. 
 



7.C.  USE OF LIPSTICK AND HELMET-MOUNTED CAMERAS ON COMBAT 
SORTIES IS APPROVED AND ENCOURAGED TO THE GREATEST EXTENT 
POSSIBLE. 
 
8. OASD(PA) POC FOR EMBEDDING MEDIA IS MAJ TIM BLAIR, DSN 227-
1253, CMCL 703-697-1253, EMAIL TIMOTHY.BLAIR@OSD.MIL. 
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DETAINEE INTERROGATIONS IN THE GLOBAL WAR ON 
TERRORISM: 

Assessment of Legal, Historical, Policy and Operational 
Considerations 

I. Introduction 

&) On January 15,2003, the Secretary of Defense (SECDEF), directed ibe 
General Counsel of the Department of Defense (DOD GC) to establish a working goup 
within the Department of Defense @OD) to assess the legal, policy, and operational 
issues relating to the interrogations of detainees held by the United States Armed Forces 
in the war on terrorism. Attachment 1. 

(h 
On January 16,2003, the DOD GC asked the General Counsel *f the 

Department of the Air Force to convene this working group, comprised of repr<entatiw 
of the following entities: the Ofice of the Undersecretary of Defense (Policy), the 
Defense Intelligence Agency, the General Counsels of the Air Force, A m y ,  and Navy 
and Counsel to the Commandant of the Marine Corps, the Judge Advocates General of 
the Air Force, Army, Navy, and Marines, and the Joint Staff Legal Counsel and JS. 
Attachment 2. The following assessment is the result ofthe collaborative efforts of those 
organizations, after consideration of diverse views, and was informed by a Department of 
Justice opinion. .- 

0 L( 
In preparing this assessment, it was understood that military members, 

. civilian &nployeei oithe ~ n i  led States, and contractor employees cunentG in 
interrogations of detainees. Further, those who participate in the decision processes are 
comprised of mili tary personnel and civilians. 

0 Our review is limited to the legal and policy considerations applicable to 
interrogation techniques applied to unlawful combatants in the Global War on Terrorism 
interrogated outside the sovereign temtory of the United States by DOD personnel in 
DOD interrogation facilities. Interrogations can be broadly divided into two categories, 
strategic and tactical. This document addresses only strategic interrogations that an 
those conducted: (i) at a fixed location created for that purpose; (ii) by a task force or 
higher level component; and (iii) other than in direct and immediate support of on-going 
military operations. All tactical interrogations, including battlefield interrogations, 
remain governed by existing doctrine and procedures and are not directly affected by this 
review. 

0 In considering interrogation techniques for possible application to unlawful 
combatants in the "strategic" category, it became apparent that those techniques could be 
divided into three types: (i) routine (those that have been ordinarily used by interrogators 
for routine interrogations), (ii) techniques comparable to the f i s t  type but not formally 
recognized, and (iii) more aggessive counter-resistance techniques than would be used in 
routine interrogations. The third type would only be appropriate when presented with a 
resistant detainee who there is good reason to believe possesses critical intelligence. 



Many of the techmkjues of the second and third types have been requested for approval by 
USSOUTHCOM and USCENTCOM. The working group's conclusions regarding these 
three types of techniques, including recommendations for appropriate safeguards, are 
pesented at the end of this report. 

! 

0 This assessment comes in the context of a major threat to the security of the 
United States by terrorist forces who have demonstrated a ruthless disregzird for evm 
minimal standards of civilized behavior, with a focused intent to inflict rnaxjrpm 
casualties on tbe United States and its people, including its civilian populattoa-?-ln this 
context, intelligence regarding their capabilities and intentions is of vital interest to the 
United States and its fiends and allies. Effective interrogations of those unlawfid 
combatants who are under the control of the United States have proven to be and will 
remain a critical source of this i n h a t i o n  necessary to national security. 

.*,? 

& h m u a n t  to the Confidential Presidential Determination, datedF&muy 7, 
2002 (Humane Treatment of a1 Qaida and Taliban Detainees), the President determined 
that members of al-Qaida and the Taliban are unlawful combatants and therefore arc not 
entitled to the protections of the Geneva Conventions as prisoners of w& or otherwise. 
However, as a matter of policy, the President has directed U.S. Armed Forces to treat al- 
Qaida and Taliban detainees "humanely" and "to the extent appropriate and consistent 
with military necessity, in a manner consistent with the principles" of the Geneva 
Conventions. Due to tbe &que nature of the war on terrorism in which the enemy 
covertly attacks innocent civilian populations without warning, and further due to the 
critical nature of the information believed to be known by certain of the al-QaiUa and 
Taliban detainees regarding future terronst attacks, it may be appropriate fbr the. 
appropriate approval authon ty to authorize as a military necessity the interrogation of . 

such unlawful combatants in a manner beyond that which may be applied to a prisoner of 
war who is subject to the protections of the Geneva Conventions. 

(U) In considering this issue, it became apparent that any recommendations and 
decisions must take into account the international and domestic law; past practices and 
pronouncements of the United States, DOD policy considerations, practical interrogation 
considerations, the views of other nations, and the potential impacts on the United States, 
its Armed Forces generally, individual interrogators, and those responsible for 
authorizing and directing specific interrogation techniques. 

We were asked specifically to recommend techniques that comply with all 
applicable law and are believed consistent with policy considerations not only of the 
United States but which may be unique to DOD. Accordingly, we undertook that analysis 
and conducted a technique-specific review that has produced a summary chart 
(Atlachment 3) for use in identijing the recommended techniques. 

11. lnteraatiooal Law 

(U) The following discussion addresses the requirements of international law, as 
it pertains to the Anned Forces ofthe United States, as interpreted by the Urited States. 
A; will be apparent in other sections of this analysis, other nations &d international 
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bodies may take a more restrictive view, which may affect our policy analysis. These 
views are addressed in the "Considerations Affecting Policy" section below. 

A. Tbe Geneva Conventions 

0 The laws of war contain obligations relevant to the issue of interrogation 
techniques and methods. It should be noted, however, that it is the position of the U.S. 
Government that none of the provisions of the Geneva Convention Relative to the 
Treatment of Prisoners of War of August 12,1949 (Third Geneva Convention) apply to 
a1 Qaida detainees because, infer aha, al Qaida is not a High Contracting Party to the 
 onv vent ion.' As to the Taliban, the US. position is that the provisions of Geneva apply 
to our present conflict witb the Taliban, but that Taliban detainees do  not qualify as 
prisoners of war under Article 4 of the Geneva convention.' The Department of Justice 
has advised that the Geneva Convention Relative to the Protection of Civilian Personnel 
in time of War (Fourth Geneva Convention) does not apply to unlawful combatants. 

B. The 1994 Convention Againsl Tortuie 

0 The United States' primary obligation concerning torture and related 
practices derives from the Convention Against Torture and Other Cruel, Inhuman, or 
Degrading Treatment or Punishment (commonly referred to as "the Torture 
Convention"). The United States ratified the Convention in 1994, but did so with a 
variety of Reservations and Understandings. 

0 Article 1 of the Convention defines the tern "torture" for purpose of the 
treaty.3 The Uniled States conditioned its ratification of the treaty on an understanding 
that: 

... in order to constitute torture, an act must be specifically intended to 
inflict severe physical or mental pain or suffering and tbat mental pain or 
suffering refers to prolonged mental harm caused by or resulting fiom (I )  
the intentional infliction or threatened infliction of severe physical pain or 
suffering; (2) the administration or application, or threatehed 
administration or application, of mind altering substances or other 
procedures calculated to disrupt profoundly the senses or the personaliv, 
(3) tbe threat of imminent death; or (4) the threat that another person will 
imminently be subjected to death, severe physical pain or suffering, or the 

I e President determined that "none of the provisions of Geneva apply to our conflict with al-Qaida 
in Afghanistan or elsewhere throughout tbe world because, among other reasons, al-Qaida is not a Ngb 
Contractmg Parry to Geneva." Confidential Presidential DetemJnation, subject: Humane Treatment of al 
Qa' a and Taliban Detainees, dated Feb. 7,2002. 
' & h e  President determined that *the Taliban detainees ore unlsfil  combaunts and, therefore, do not 
qualify as prisoners of war under Article 4 of Geneva." Id. 
0 Article J provides: "For tbe purposes of this Convention, the term 'torture' means any act by which 

severe pain or suffering, whether physical or mntal, is inteationally inflicted on a penon for such purposes 
as obtaining fiom him or a third person infordation or a confession, punishing him for an act he or a thLd 
penon has committed or is suspected of having committed, or intimidating or coercing him or a third 
person, or for any reason based on discrimination of any kind, wben such pain or suffering is inflicted by or 
at tht instigation of or with the consent or acquiescence of a public official acting in an official capacity. It 
docs not pain or suffering arising only from, inherent in or incidental to lawful sanctions." 
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admihistration or application of mind altering substances or other 
procedures calculated to disrupt profoundly the senses or ~~ersonality.~ 

t 

(U) Article 2 of the Convention requires the Parties to "take effective legislative, 
administrative, judicial and other measures to prevent acts of torture in any t&tory 
under its jurisdiction." The U. S. Government believed existing stale and federal criminal 
law was adequate to fulf3l this obligation, and did not enact implementing Jegislation. 
Article 2 also provides that acts of torture cannot be justified on the grounds of exigent 
circumstances, such as a state of war or public emergency, or on orders h m  a superior 
officer or public authority? The United States did not have an Understanding or 
Reservation relating to this provision (bowever the U.S. issued a Declaration stating that 
Article 2 is not self-executing). 

0 Article 3 of the Convention contains an obIigation not to expel, return, or 
extradite a person to another state where there are "'substantial grounds" for believing that 
the person would be in danger of being subjected to torture. The U. S. understanding 
relating to this article is that it only applies "if it is more likely than not" that the pmon  
would be tortured. 

(U) Under Article 5, the Parties are obligal;d to establish jurisdiction over ace  of 
torture when commi~led in any territory under its jurisdiction or on board a ship or 
aircraft registered in that state, or by its nationals wherever committed. The U.S. has 
criminal jurisdiction over territories under U.S. jurisdiction and onboard U.S. registered 
ships and aircraft by virtue of the special maritime and tenitooril jurisdiction of the 
United States (the 'SMTJ") es~ablished under 18 U.S.C. 5 7. Acts that would ~ n s t i t u t e  
torture are likely to be criminal acts under the SMTJ as discussed in Section IIIA.2 
below. Accordingly, the U. S. has satisfied% obligation to establish jurisdiction over 
such acts in territories under U.S. jqisdiction or on board a U.S. registered ship or 
aircraft. However, the additional requirement of Article 5 concerning jurisdiction over 
acts of torture by U.S. nationals "wherever committed" needed legislative 
implementation. Chapter 1 13C of Title 18 of the U.S. Code proddes federal criminal 
jurisdiction over an extratemtonal act or attempted act of torture if the offender is a U.S. 
national. The statute defines "torture" consistent with the U.S. Understanding on Article 
1 of the Torture Convention. 

The United States is obligated under Article 10 of the Convention to ensure 
that law enforcement and military personnel involved in interrogations are educated and 
informed regarding the prohibition against torture. Under Article I 1, systematic reviews 
of interrogation rules, methods, and practices are also required. 

In addition to torture, the Convention prohibits cruel, inhuman and d e ~ a & ~  
treatment or punishment within tenitones under a Party's jun'sdiction (Art 16). Primarily 
because the meaning of the term "cruel, inhuman and degrading treatment or 

' &J) 18 US-C. $2340 tracks this language. For a finher discussion of thc US. understandings and 
reservations, see the Initial Report of tbe U.S. to the U.N. Commitlee Against T o m ,  dated October IS, 
1999. 
IU) See discussion in [be Domestic defense. 



punishment" was vague and ambiguous, the United States imposed a Reservation on this 
article to the effect that it is bound only to the extent that such treatment or punishment 
means the &el, unusual and inhumane treatment or punishment prohibited by the 5", 8; 
and 1 4 ~  Amendments to the U.S. Constitution (see discussion infro, in the Domestic Law 
section). 

In sum, the obligations under the Torture Convention apply to the 
interrogation of unlawful combatant detainees, but the To* Convention prohibits 
torture only as defined in the U.S. Understanding, and prohiiits "cruel, inhuman, and 
degrading treatment and punishment" only to the extent of the US. Reservation relating 
to the U.S. Constitution. 

(U) An additional treaty to which the United States is a party is the International 
Covenant on Political and Civil Rights, ratifjed by the United States in 1992. Article 7 of 
this treaty provides that 'Wo one shall be subjected to- torture or to cruel, inhuman or 
degrading treatment or punishment." The United States' ratification of the Covenant was 
subject to a Reservation that "tlIe United States considers itselfbound by Article 7 only to 
the extent that cruel, inhuman, or degrading treatment or punishment means the cruel and 
unusual treatment or punishment prohibited by the Fifth, Eighth, and/or Fourteenth 
Amendments to the Constitution of the United States." Under this treaty, a ''Human 
Righis Committee" may, with the consent of tbe Party in question, consider allegations 
that such Party is not fulfilling its obligations under the Covenant. The United States has 
maintained consistently that the Covenant does not apply outside the United States or its 
special maritime and territorial jurisdiction, and that it ddes not apply to operations of the 
military during an international armed conflict. 

C. Customary lnteroationa/ Law 

(U) The Department of Justice has concluded that customary international law 
cannot bind the Executive Branch under the Constitution because it is not federal 1awa6 
In particular, the Department of Justice has opined that "'under clear Supreme Court 
precedent, any presidential decision in the current conflict concerning tbe detention and 
trial of al-Qaida or Taliban militia prisoners would constitute a "con~olling" Executive 
act that would immediately and completely override any customary international law."' 

6 (U) Memorandum dated January 22,2002, Re: Application of Treank and Laws to al-Qaida and Taliban 
Derainees at 32. 
7 Memorandum dated January 22,2002, Re: Applicafion ofTreaties and Lows w al-Qaida and Taliban 
Deloinees at 35. 

/ 



III. Domestic Law 

0 A. Federal Criminal Law 

1. Torture Statute 

(U) 18 U.S.C. $2340 defines as torture any "act committed by aperson acting 
under the color oflaw spec$cally intended to inflict severe physical or mentalpain.,.." 
The intent required is the intent to inflict severe physical or mental pain. 18 U.S.C. 4 
2340A requires that the offense occur "outside the United States." Jurisdiction over the 
offense extends to any national of the United States or any alleged offender present in the 
United States, and could, therefore, reach military members, civilian employees of the 
United States, or contractor employees.8 The 'Wnited States" is defined to include all 
areas under the jurisdiction of the United States, including the special maritime and 
tenitorid jurisdiction (SMTJ) of the United States. SMTJ is a statutory creation9 that 
extends the criminal jurisdiction of the United States for designated crimes to defined 
areas," The effect is to grant federal court criminal jurisdiction for the specifically 
identified crimes. 

(U) The USA Patriot Act (2001) amended the definition of the SMTJ to add 
subsection 9, which provides: 

"With respect to offenses committed by or against a national of the United States 
as that tern is used in section 101 of the Immigration and Nationality Act - 
(A) the premises of United States diplomatic, consular, military or other U ~ l e d  
States Government missions or entities in foreign Slates, including the buildings, 
parts of buildings, and land appurtenant or ancillary thereto or used for purposes 
of maintaining those missions or entities, irrespective of ownership; and 

(B) residences in foreign States arid the land appurtenant-or ancillary thereto, 
irrespective of ownership, used for purposes of those missions entities or used . 

by United States personnel assigned to those missions or entities. 

0 Section 2340A provides, "Whoever outride the United States commits or attempts to conunit t o m e  
shall be fined or imprisoned ..." (emphasis added). 
9 0 18 USC Q 7, 'Special maritime and terTitorial jurisdiction of the United Statesn includes any lands 
under the exclusive or concurrent jurisdiction of tbe United States. 
'O CU) Several paragraphs of 18 USC 97 are relevant to the issue at hand. Paragraph 7(3) provides: [SMTJ 
includes:] "Any lands reserved or acquired for the use of the United States, and under the exclusive or 
concurrent jurisdiction thereof, or any place ...." Parapaph 7(7) provides: (SMTJ includes:) "Any place 
outside tbe jurisdiction of any nation to an offense by or against a national of the United States." SimiIarly, 
paragraphs 7(1) and 7(5) extend SMTJ jurisdiction to, "tbe high seas, any other watm within the admiralty 

' 

md marithe jurisdiction of tbe United States and out of the jurisdiction of any particular state, and any 
vessel belonging in wbole or m pan to the United States ..." and to "any aircraft belonging in whole or in 

D part to the United States ... while such aircraft is in fligbt over tbe high seas, or over any other waters within 
tbe admiralty and maritime jurisdiction of the United States and out of tbe jurisdiction o f  any pam'cular 
State." 

. . - .  
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Nothing in this paragraph shall be deemed to supersede any treaty or international 
agreement with which this paragraph conflicts. This paragraph does not apply 
with respect to an offense committed by a person described in section 3261(a) of 
this title. 

(U) By its terms, the plain language of new subsection 9 includes Guantanamo 
Bay Naval Station (GTMO) within the definition of the SMTJ, and accordingly makes 
GTMO within the United States for purposei of $2340. As such, the Torture Statute 
does not apply to the conduct of U.S. personnel at GTMO. Prior to passage of the Patriot 
Act in 2001, GTMO was still considered within the SMTJ as manifested by (i) the 
prosecution of civilian dependents and employees living in GTMO in Federal District 
Courts based on SMTJ jurisdiction, and (ii) a Department of Justice opinion" to that 
effect 

(U) Any person who commits an enumerated offense in a location that is 
considered within the special maritime and tenitonal jurisdiction is subject to the 
jurisdiction of the United States. 

(U) For the purposes of this discussion, it is assumed that an interrogation done 
for oficjal purposes is under "color of law" and that detainees are in DOD's custody or 
control. 

(U) Although Section 2340 does not apply to interrogations at GTMO, it could 
apply to US. operations outside U.S. jurisdiction, depenWding on the facts and 
circumstances of each case involved. The following analysis is relevant to such 

. activities. 

(U) To convict a defendant of torture, the prosecution must establish that: ( I )  the 
torture occurred outside the UN'ted States; (2) the defendant acted under color of law; (3) 
the victim was within the defendant's custody or physical control; (4) the defendant 
specifically intended to cause severe physical or mental pain or suffering; and (5)  that the 
act inflicted severe physical or mental pain or suffixing. See also 5. Exec. Rep. No. I 01 - 
30, at 6 (1990). ("For an act to be 'torture,' it must.. .cause severe pain and suffkdng, and 
be intended to cause severe pain and suff&ng.") 

a. "Specifically lo tended" 

(U) To violate Section 2340A, the statute requires that severe pain and s u f f ' g  
must be inflicted with specifjc intent. See 18 U.S.C. 2340(1). In order for a defendant 
to have acted with specific intent, he must have expressly intended to achieve the 
forbidden act. See United Srares v. Carter, 530 U.S. 255,269 (2000); Black's Law 
Dichonary at 814 (7th ed. 1999) (defining specific intent as "[tlhe intent to a&omplish 
the precise criminal act that one is later charged with*). For example, in Ratzlalv. United 
States, 5 10 U.S. 135, 14 1 (1 994), the statute at issue was construed to require that the 

./ 

" CU) 6 Op. OLC 236 (1 982). 'lk issue was the status of G m O  fox purposes of a statute banning slot- 
machines on "any land whcre the united States government exercixs exclusive or concurrent jurisdiction." 
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defendant act with the "specific intent to commit the crime." (Internal quotation marks 
and citation omitfed). As a result, the defendant had to act with the express wpurpose to 
disobey the law" in order for the mens rea element to be satisfied. Ibid. (Internal 
quotation marks and citation omitted.) ! 

(U) Here, because Section 2340 requires that a defendant act with the specific 
intent to inflict severe pain, the infliction of such pain must be the defendant's precise 
objective. If the statute had required only general intent, it would be suEcient to 
establish guilt by showing that the defendant "possessed knowledge with respect to the 
acrus reus of the crime." Carrer, 530 U.S. at 268. If the defendant acted knowing that 
severe pain or suffering was reasonably likely to result fiom his actions, but no more, he 
would have acted only with general intent. See id at 269; Black's Law Dictionary: 813 
(7th ed. 1999) (explaining that general intent "usu[ally] takes the form ofrecklessness 
(involving actual awareness of a risk and the culpable taking of that risk) or negligence 
(involving blameworthy inadvertence)"). The Supreme Court has used the following 
example to illustrate the difference between these two mental states: 

[A] person entered a bank and took money firom a teller at gunpoint, but 
deliberately failed to make a quick getaway fiom the bank in the hope of being . 
arrested so that he would be rerumed to prison and treated for alcoholism. 
Though this defendant knowingly engaged in the acts of using force and taking 
money (satisfying "general intent"), he did not intend permanently to deprive the 
bank of its possession of the money (failing to satisfy "specific intent"). 

Carter, 530 U.S. at 268 (citing 1 W. Lafave & A. Scott, Substantive Criminal Lapr 8 3.5, 
at 3 15 (1 986). 

0 As a theoretical matter, therefore, knowledge alone that a particular result is 
certain to occur does not constitute specific intent. As the Supreme Court explained in 
the context of murder, "the ... common law of homicide distinguish gs... between a person 
who knows that another person will be killed as a result of his conrduct a d  a person wbo 
acts with the specific purpose of taking another's life[.]" United Stat& v. Bailey, 444 
U.S. 394,405 (1980). "Put differently, the law distinguishes actions taken 'because of a 
given end f?om actions taken 'in spit;' of their unintended but foreseen consequmces.' 
Vacco v. Quill, 52 1 U.S. 793,802-03 (1 997). Thus, even if the defendant knows that 
severe pain will result fiom his actions, if causing such hann is not his objective, he lacks 
the requisite specific intent even though the defendant did not act in good faith. Instead, 
a defendant is guilty of torture only if be acts with the express purpose of inflicting severe 
pain or suffer& on a person within his custody or physical control. While as e 
theoretical matter such knowledge does not constitute specific intent, juries are permined 
to infer from the factual circumstances that such intent is present. See, e.g., United Stares 
v. Godwin, 272 F.3d 659,666 (4th Cir. 2001); United Stares v. Karro, 257 F.3d 112, 11 8 
(2d Cir. 200 1); United Szates v. Wood, 207 F.3d 1 222, 1 23 2 (I Oth Cir. 2000); Henderson 
v. United Stares, 202 F.2d 400,403 (6th Cir. 1953). Therefore, when a defendant bows  

D that his actions will produce the prohibited result, a jury will in all likelihood conclude 
that the defendant acted with specific intent. 

8 - 
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Further, a showing that an individual acted with a good faith belief that his 
conduct would not produce the result that the law prohibits negates specific intent. See, 
e.g., Souzh Ad. Lmtd. Ptrshp. of Tenn v. Reise, 2 18 F.3d 5 18,53 1 (4th Cir. 2002). Where 
a defendant acts in good faith, he acts with an honest belief that he has not engaged in the 
proscribed conduct. See Cheek v. Unired Stares, 498 US. 192,202 (1 991); Unized States 
v. Mancwo, 42 F.3d 836,837 (4th Cir. 1994). For example, in the context of mail h u d ,  
if an individual honestly believes that the material transmitted is truthful, he has not acted 
with the required in tent to deceive or mislead. See, e-g., United Stores v. Sayakkom, 1 86 
F.3d 928,939-40 (91h Cir. 1999). A good faith belief need not be a reasonable one. See 
Cheek, 498 US. at 202. 

(U) Although a defendant theoretically could hold an unreasonable belief that his 
acts would not constitute the actions prohibited by the statute, even though they would as 
a certainty produce the prohibited effects, as a matter of practice in the federal criminal 
justice system, it is highly unlikely that a jury would acquit in such a situation. W b m  a 
defendant holds an unreasonable belief, he will codont  the problem of proving to the 
jury that he actually held that beliei. As the Supreme Court noted in Cheek "the mow 
unreasonable the asserted beliefs or misunderstandings are, the more likely the jury...will 
find that the Government has camed its burden of proving knowledge." Id at 203-04. As 
explained above, a jury will be permitted to infer that the defendant held the requisite 
specific intent. As a matter ofproof, therefore, a good faith defense will prove more 
compelling when a reasonable basis exists for the defendant's belief. 

b. "Severe Pain or Suffering" 

0 The key statutory phrase in tbe definition of torture is the statement that acts 
amount to torture if they cause- "severe physical or mental pain or suffering." In 
examining the meaning of a statute, its text must be the starting point. See mS v. 
Phinpazhya, 464 U.S. 1 83,189 (1 984) ("This Court has noted on numerous occasions that 
in all cases involving statutory construction, our starting point must be the language 
employed by Congress ... and we assume that the legislative puxpow is expressed by the 
ordinary meaning of the words used.") (internal quotations and ciiations omitted). 
Section 2340 makes plain that the infliction of pain or suffering per se, whether it is 

. physical or mental, is insufficient to amount to t o m e .  Instead, the text provides that pain 
or suffering must be "severe." The statute does not, however, define the term "severe." 
"In the absence of such a definition, we construe a statutory term in accordance with its 
ordinary or natural meaning." FDIC v. Meyer, 5 I 0 U.S. 471,476 (1 994). The dictionary 
defines "severe" as "[~Jnsparing in exaction, punishment, or censure" or "[ilnflicting 
discomfort or pain hard to endure; sharp; amictive distressing; violent; extreme; as 
severe pain, anguish, torture." Webster's New International Dictionary 2295 (2d ed. 
1935); see American Heritage Dictionary of the English Language 1653 (3d ed. 1992) 
("extremely violent or grievous: seliere pain'') (emphasis in original); IX The Oxford 
English Dictionary" 572 (1978) ("Of pain, suffering, loss, or the like: Grievous, extreme" 
and "of circumstances.. . hard to sustain or endure"). Thus, the adjective "severe" 
conveys that the pain or suffering must be of such a high level of intensity that the pain is 
difficult for the subject to endure. 
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c. "Severe rnentaJ pain or suffering" 
4 

(U) Section 2340 gives further guidance as to the meaning of "severe pental pain 
or suffering," as distinguished from severe physical pain and suffering, The statute 
defines "severe mental pain or sufferingn as: 

the prolonged mental h a m  caused by or resulting horn- 
(A) the intentional infliction or threatened infliction of severe physical pain or 
suffering; 
(B) the administration or application, or threatened administration or application, 
of mind-altering substances or other procedures calculated to disrupt profoundly 
the senses or the personality; 
(C) the threat of imminent death; or 
(D) the threat that another person will imminently be subjected to death, scvcn 
physical pain or suffering, or the administration or application of mind-altering 
substances or other procedures calculated to disrupt profoundly the senses or 
personality. 

18 U.S.C. 2340(2). In order to prove "severe mental pain or suffering," the statute 
requires proof of "prolonged mental harm" that was caused by or resulted from one of 
fok  enumerated acts. We consider each of these elements. 

i "Prolonged Mental Harm " 

Cur) As an initial matter, Section 2340(2) requires that the severe mental pain 
must be evidenced by "prolonged mental b m . "  To prolong is to "lengthen in timen or to 
"extend the duration of, to draw out." Webster's Third New International Dictionary 
1 8 15 (1 988); Webster's New International Dictionary 1980 (26 ed. 1935). Accordingly, 
"prolong" adds a temporal dimension to the harm to the individual, namely, that the harm 
must be one that is endured over some period of time. Put anothe't way, the acts giving 
rise to the harm must cause some lasting, though not necessarily permanent, damage. For 
example, the mental strain experienced by an individual during a lengthy and intense 
interrogation, such as one that state or local police might conduct upon a criminal 
suspect, would not violate Section 2340(2). On the ofher hand, the development of a 
mental disorder such as posttraumatic stress disorder, which can last months or even 
years, or even chronic depression, which also can last for a consjderable period of time if 
untreated, might satisfy the prolonged harm requirement, See American Psychiatric 
Associa tion, Diagnostic and Statistical Manual of Mental Disorders 426,439-45 (4  th ed. 
1994) ("DSM-N1'). See also Craig Haney & Mona Lynch, Regulating Prisons of the 
Furure: A Psychological Analysis ojSupermax and Solitary Confinement, 23 N.Y.U. 
Rev. L. & Soc. Change 477,509 (1 997) (noting that posttraumatic stress disorder is 
frequently found in torture victims); c/Sana Loue, lmmigrarion Law and Heakh 1 O:46 
(2001) (recommending evaluating for post-traumatic stress disorder immigrant-client 



- r _  . . _ .  . .  
who has experienced torture)." By contrast to "severe $ini8 the phrase "prolonged 
mental harm" appears nowhere else in the U.S. Code nor does it appear in relevant 
medical literature or international human rights reports. 

(U) Not only must the mental harm be prolonged to amount to severe mental pain 
and suffering, but also it must be caused by or result &om one of the acts listed in the 
statute. In the absence of a catchall provision, the most natural reading of the predicate 
acts listed in Section 2340(2)(A)@) is that Congress intended the list to be exhaustive. 
In other words, other acts not included within Section 2340(2)'s enumeration are not 
within the statutory prohibition. See Leatheman v. Tanant Coun y Narcotia 
~nrelli~ence & Coordination Unit, 507 U.S. 163,168 (1993) ("Expressio uniw est 
excfurio alterius"); Norman Singer, 2A Sutherland on Statutory Construction 47.23 (6th 
ed. 2000) ("[Wjhere a form of conduct the manner of its performance and operation, and 
the persons and things to which it refers are designated, there is an inference that dl 
omissions should be understood as exclusions.") (footnotes omitted). We conclude that 
torture within the meaning of the statute requires Ihe specific intent to cause prolonged 
mental harm by one of tbe acts listed in Section 2340(2). 

(U) A defendant must specifically intend to cause prolonged mental harm for the 
defendant to have co-tted torture. It could be argued that a defendant needs to have 
specific intent only to commit the predicate acts that gjve rise to prolonged mental hann. 
Under that view, so long as the defendant specifically intended to, for example, threaten a 
victim with imminent death, he would have had sufficik3nt mens rea for a conviction. a According to this view, it would be further necessary for a conviction to show only that 
the victim factually suffered prolonged mental harm, rather than that the defendant 
intended to cause it. We believe that this approach is contrary to the text of the statute, 
The statute requires that the defendant specifically intend to inflict severe mental pain or 
suffering. Because the statute requires this mental state with respect to the infliction of 
severe mental pain and because it expressly defines severe menlal pain in terms of 
prolonged mental hann, that mental state must be present with respect to prolonged 
mental harm. To read the statute otherwise would read the phrase"prolonged mental 
hann caused by or resulting fiom" out of the definition of "severe mental pain or 
suffering." 

(U) A defendant could negate a showing of specific intent to cause severe mental 
pain or suffering by showing that he had acted in good faith that his conduct would not 

" The DSM-N explains that pomaumatic disorder ("PTSD")is brought on by exposure to traumatic 
events, such as serious physical injury or witnessing the deaths of otbers and during those events tbc 
individual felt "intense fear" or "honor." Id at 424. Tbose suffering from this disorder re-experience tbe 
trauma through, inter olio. "recurrent and intrusive distressing recollections oftbc event", "recurrent 
distressing dreams of tbc eventm, or "intense psychological distrcss at exposure to internal or external t u e s  
that symbolize or resemble an aspect of tbe traumatic event." Id. at 428. Additionally, a person with PTSD 
"Lp]ersistcnt(lyJW avoids stimuli associated with tbe trauma, iocluding avoiding conversations about thc 
trauma, places &at srimdate recollections abob the trauma, and they expcricmc a numbing of g e d  
responsiveness, such as a "restricted range of affect (e,g., unable to have laving feelings)", and "the feeling 

D of detac-nt or estrangement fiom others." Bid. finally, an individual with PTSD has "Ip)ersistent 
symptoms of increased arousal," as evidenced by "irritability or outbursts of anger," "bypm@ilance,* 
"exaggerated startle response," and dificulty sleep& or concenmating. /bid. 



amount to the acts prohibited by the statute. Thus, if a defendant has a good faith belief 
that his actions will not result in prolonged mental hann, he lacks the mental state 
necessary for his actions to constitute torture. A defendant could show that fie acted in 
good faith by taking such steps as surveying professional literature, consulting with 
experts, or reviewing evidence gained fiom past experience. See, e.g., RatzIaJ 51 0 US. 
at 142 n.10 (noting that where the statute required that the defendant act with the specific 
intent to violate the law, the specific intent element "might be negated by, e.g., proof that 
defendant relied in good faith on advice of counsel.") (citations omitted). All of these 
steps would show that he has drawn on the relevant body of knowledge concerning the 
result proscribed by the statute, namely prolonged mental hann. Because the presence of 
good faith would negate the specific intent element of tomue, good faith may be a 
comple~e defense to such a charge. See, e.g., United Stares v. Wall, 130 F.3d 739,746 
(6th Cir. 1997); United States V. Casperson, 773 F2d 2 16,222-23 (8th Ci.. 1983). 

ii Harm Caused By Or Resulting From Predicate Acts 

(U) Section 2340(2) sets forth four basic categories of predicate acts. The first 
category is the "intentional infliction or threatened infliction of severe physical pain or 
suffering." Thk might at first appear superfluous because the statute already provides 
that the iniliction of severe physical pain or suffering can amount to torture. This 
provision, however, actually captures the infliction of physical pain or suffering when the 
defendant inflicts physical pain or suffering with general intent rather than the specific 
intent that is required where severe physical pain or suffering alone is the basis for Ihe a charge. Hence, this subsection reaches the infliction of severe physical pain or suffering 
when it is only the means of causing prolonged mental harm. Or put another way, a 
defendant has commitled torture when he intentionally inflicts severe physical pain or 
suffering with the specific intent of causing prolonged mental harm. As for the acts 
themselves, acts that cause *'severe p&icaI p a s  or suffering" can satisfy this provision. 

(U) Additionally, the threat of inflicting such pain is a precJcate act under the 
statute. A threat may be implicit or explicit. See, e.g., Unired States v. Sochdev, 279 F.3d 
25,29 (I st Cir. 2002). In criminal law, courts generally determine whether an 
individual's words or actions constitute a h e a t  by examining whether a reasonable 
person in the same circumstances would conclude that a threat had been made. See, e.g., 
Watrs v. Unired States, 394 US. 70S, 708 ( 1  969) (holding that whether a statement 
constituted a threat against the president's life had to be determined in light of all the 
surrounding circumstances); Sachdev, 279 F.3d at 29 ("a reasonable person in defendant's 
position would perceive there to be a threat, explicit or implicit, of physical injury"); 
L'nized Szates v. Khommi, 895 F2d I 1 86, 1 I 90 (7th Cir. 1990) (to establish that a h e a t  
was made, the statement must be made "in a context or under such circumstances wherein 
a reasonable person would foresee that the statement would be interpreted by those to 
whom the maker communicates a statement as a serious expression of an intention to 
inflict bodily h a m  upon (another individual]") (citation and internal quotation marks 
omitted); Unired States v. Peterson, 483 F.2d 1222, 1 230 @.C. Cir. 1973) (perception of 

B 
threat of imminent ham necessary to establish self-defense had to be "objectively 
reasonable in li@t of the surrounding circumstancesn). Based on this common approach, 



we believe that h e  existence ofa &eat of severe pain or suffering should be assessed 
from the standpoint of a reasonable person in the same circumstances. 

(U) Second, Section 2340(2)(B) provides that prolonged mental h-, 
constituting torhue, can be caused by "the administration or application or threatened . 
administration or application of mind-altering substances or other procedures calculated 
to disrupt profoundly the senses or the personality." The statute provides no further 
definition of what constitutes a mind-altering substance. The phrase "mind-altering 
substances" is found nowhere else in the U.S. Code, nor is it found in dictionaries. Jt is, 
however, a commonly use synonym for drugs. See, e.g., Unired Smtes v. Kingsley, 24 41 
F.3d 828, 834 (6& CL.) (refening to controlled substances as "mbd-altering 
substance[s]") cert. denied, 122 S. Ct. 137 (2001); Hogue v. Johnson, 13 1 F. 3* 466,501 
(5' Cir. 1997) (referring to drugs and alcohol as "mind altering substanoe(s]"), c d .  
denied, 523 U.S. 101 4 (I 998). In addition, the phrase appears in a number ofstate 
statutes, and the context in wbich it appears confirms this understanding of the phrase. 
See, e.g., Cal. Penal Code 8 3500 (c) (West Supp. 2000) ("'Psychotropic drugs a h  
include mind-altering.. . drugs.. ."); Minn. Stat. Ann. § 260B.201@) (West Supp. 2002) 
("'chemjcal dependency treatment "' define as programs designed to "reduc[e] the risk of 
tbe use of alcohol, drugs, or other mind-altering substances"). 

(U) This subparagraph, section 2340(2)(B), however, does not preclude any and 
a11 use of drugs. Instead, it prohibits the use of drugs that "disrupt profoundly the senses 
or the personality." To be sure, one could argue that thjs phrase applies only to 'other 
procedures," not the application of mind-altering substances. We reject this 
interpretation because the terms of Section 2340(2) expressly indicate that the qualifying 
phrase applies to both "other procedures" and the "application of mind-altering 
substances." The word "other" modifies "procedures calculated to disrupt profoundly tbe 
senses." As an adjective, "other" indicates that the term or phase it modifies is the 
remainder of several things. See Webster's Third New international Dictionary 1598 
(1 986) (defining "other" as 'being the one (as of two or more) remaining or not 
included"). Or put another way, "other" signals that the words to which it attaches are of 
the same kind, type, or class as the more specific item previously listed. Moreover, 
where a statute couple words or phrases together, it "denotes an intention that they should 
be understood in the same general sense." Norman Singer, 2A Sutherland on Statutory 
Construction 47:16 (6" ed. 2000); see also Beecham v. United Stares, 51 1 US. 368, 
371 (1994) ('"That several ilems in a list share an attribute counsels in favor of 
interpreting the otber items as possessing that attribute as well."). Thus, the pairing of 
mind-altering substances witb procedures calculated to disrupt profoundly the sense or 
personality and the use of "other7' to modify "procedures" shows that the use of such 
substances must also cause a profound disruption of the senses or personality. 

0 For drugs or procedures to rise to the level of "disrupt[ing] profoundly the 
sense or personality," they must produce an extreme effect. And by requiring that they 
be "calculated" to produce such an e w t ,  the statute requires that the defendant bas 
consciously designed the acts to produce such an eflect. 28 U.S.C. 8 2340(2)(B). The 
word "disrupt" is defined as "to break asunder; to part forcibly; rend," imbuing the verb 



with a connotation of violence. Webster's New lntemational Dictionary 753 (2d ed. . 

1935); see Webster's Third New International Dictionary 656 (1986) (defining disrupt as 
"to break apart: Rupture" or "destroy the unity or wholeness o f  '); JV the oxford English- 
Dictionary 832 (I 989) (defining disrupt as "[tk break or burst asunder; to br& .h 
pieces; to separate forcibly"). Moreover, disruption of the senses or per~onality alone is 
insufficient to fall within the scope of this subsection; instead, that disruption must be 
profound. The word 'profound" has a number of meanings, all of which convey a 
significant depth. Webster's New International Dictionary 1977 (2d 'ed. 1935 d e ~ e s  

as: "of very great depth; extending far below the surface or top; unfatbomablc 
[;I.. .[c]oming from, reaching to, or situated at a depth or more than ordinary depth; not 
superficial; deep-seated; chiefly with reference to the body; as aprofound sigh, wounded, 
or pain[;] . . .[c_)haracterized by intensity, as of feeling or quality; deeply felt or realized; 
as, profound respect, fear, or melancholy; hence, encompassing; thoroughgoing; 
complete; as,profound sleep, silence, or ignorance." See Webster's Third New 
lntemational Dictionary 1 8 I 2 (1 986) ("having very great depth: extending far below the 
surface. . .not superficial"). Random House Webster's Unabridged Dictionary 1545 (2d 
ed. 1999) also defines profound as "originating in or penetrating to the depths of one's 
being" or "pervasive or intense; thorough; complete" or "extending, situated, or 
originating far down, or far beneath the surface." By requiring that the procedures and 
the drugs create aprofound disruption, the statute requires more than the acts "forcibility 
separate" or "rend" the senses or personality. Those acts must penetrate to tbe core of an 
individual's ability to perceive the world around him, substantially interfering witb his 
cognitive abilities, or fundamentally alter his personality. a CU) The phrase "dismpt profoundly the senses or personality" is not used in 
mental health literature nor is it derived &om elsewhere in U.S. law. Nonetheless, we 
think the following examples would constitute a profound disruption of the senses or 
personality. Such an effect might be seen in a drug-induced dementia. In such a state, 
;he individual suffers fiom significant memory impairment, such as the inability to retain 
any new idormation or recaliinfonnation about things priously-6f interest t i  thc 
individual. See DSM-N at I 34.13 This impairment is accompanied by one or more of 
the following: deterioration of language function, e.g., repeating sounds or words over - 
and over again; impaired ability to execute simple motor activities, e.g., inability to dress 
or wave goodbye; "[injability to recognize [and identij.] objects such as chairs or 
pencils" despite normal visual hctioning; or '~d]isturbances in executive level 
hctioning", ie., serious impairment of abstract thinking. Jd. At 134-35. Similarly, we 
think that the onset of "brief psychotic disorder" would satisfy this standard. See id. at 
302-03. In this disorder, the individual suffers psychotic symptoms, including among 
other things, delusions, hallucinations, or even a catatonic state. This can last for one day 

" (U) Pubfished by tbe American Psychiatrjc Association, and -ncn as a collaboration of ova  a 
tbousand psychiatrists, the DSM-TV is commonly used in U.S. courts as a source of information regarding 
mental health issues and is likely to be used in trial should charges be brought that akpe  this precIicate act  
See, e.g., Arkins v. Virginia, 122 S .  Ct. 2242,2245 n. 3 (2002); Kansas v. Crane, 122 S. Ct. 867, 871 
(2002); Kansas v. Hendricks, 52 1 U.S. 346,359-60 (1 997); McClean v. Mem>eld, NO. 00-CV-0 1 ZOYSC), 
2002 WL 1477607 at *2 n.7 (WD.N.Y. June 28, ,7002); Peepla  v. Coasfal O@ce Pro&., 203 F. Supp 2d 
432,439 @. &Id 2002); Larsiegne v. Taco Bell C o p ,  202 F- Supp 2d 5 12,s 19 (ED- La. 2002). 
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or even one month. Ske id. We likewise think that the onset of obsessive-compuisive 
disorder behaviors would rise to this level. Obsessions are inbusive thoughts unrelated to 
reality. They are not sirnpIe worries, but are repeated doubts or even "aggressive or 
homfic impulses." See id. at 4 18. The DSM-N fiuther explains that compulsions 
include "repetitive behaviors (e-g., hand washing, ordering, checking)" and that "b ]y  
definition, [they] are either clearly excessive or are not connected in a realistic way with 
what they are designed to neutralize or prevent." See id. Such compulsions or 
obsessions must be "time-consuming." See id at 41 9. Moreover, we think that pushing 
someone to the brink of suicide (which could be evidenced by acts of self-mutilation), 
would be a sufficient disruption of the personality to constitute a "profound disruption." 
These examples, of course, are in no way intended to be an exhaustive list. Instead, tbey 
are merely intended to illustrate the sort of mental health effects that we believe would 
accompany an action severe enough to amount to one that "disrupt[s] profoundly the 
sense or the personali*." 

(U) The third predicate act listed in Section 2340(2) is threatening an individual 
with "imminent death." 18 U.S.C. 8 2340(2)(C). The plain text makes clear that a threat 
of death alone is insufficient; the threat must indicate that death is "imminent." The 
'Wreat of imminent death" is found in the common law as an element of the defense of 
duress. See Bailey, 444 U.S. at 409. "(Wlhere Congress borrows terms of art in which 
are accumulated the legal tradition and meaning of centuries of practice, it presumably 
knows and adopts the cluster of ideas that were attached to each borrowed word in the 
body of learning fiom which it was taken and the meaning its use will convey to the 
judicial mind unless otherwise instructed. In such case, gbsence of contrary direction 
may be taken as satisfaction with widely accepted definitions, not as a departure fiom 
them." Monnerte v. Unired Srates, 342 U.S. 246,263 (I 952). Common law cases and 
legislation generally define "imminence" as requiring that the threat be almost 
immediately forthcoming. 1 Wayne R LaFave & Austin W. Scott, Jr., Substanp'vc 
Criminal Law 8 5.7, at 655 (1 986). By contrast, threats refem'ng vaguely to things that 
might happen in the future do not satisfy this immediacy requirement. See UniredSrates 
v. Fiore, 178 F. 3rd 91 7,923 (7" Cu. 1999). Such a threat fails to satisfy this 
requirement not because it is too remote in time but because there h a lack of wainty  
that it will occur. Indeed, timing is an indicator of certainty that the h& will befall the 
defendant. Thus, a vague threat that someday the prisoner might be killed would not 
sufice. Instead, subjecting a prisoner to mock executions or playing Russian roulette 
with him would have sufficient immediacy to constitute a threat of imminent death. 
Additionally, as discussed earlier, we believe that the existence of a threat must be 
assessed fiom the perspective of a reasonable person in the same circumstances. 

(U) ~ou'rth, if the official threatens to do anyhing previously desaibed to a third 
party, or commits such an act against a third party, that threat or action can serve as the 
necessary predicate for prolonged mental ham. See 1 8 U.S.C. 9 2340(2)0). Tbe statute 
does not require any relationship between the prisoner and the third party. 



2. Otber Federal Crimes tbat Could Relate to Interrogation Techniques 

(LJ) The following are federal crimes in the special maritime and tefritorial 
jurisdiction of the Unjted States: murder (1 8 U.S.C. Q 11 I I), manslaughter (1 8 U.S.C. 8 
I I IZ), assault (1 8 U.S.C. 8 1 13), maiming (1 8 U.S.C. § 1-14), kidnapping (I 8 U.S.C. 8 
1201). These, as well as war crimes (1 8 U.S.C. § 2441) and conspiracy (18 U.S.C. .. 

371), are discussed below. . . .  

a. Assaults witbin maritime and territorial jurisdiction, 18 U.S.C. 5 113 

(U) 18 U.S.C. 9 113 proscribes assault within the special maritime and temtorial 
jurisdiction. Although section 1 13 does not define assault, courts have construed the 
term "assault" in accordancq with that term's common law meaning. See, e-g-, United 
Stom v. Esrrodo-Fernondez, 1 SO F.3d 49 1,494 n. I (5& Cir. 1998); United Stares v. 
Juvenile-Male, 930 F.2d 727,72 8 (gLh Cir. 1 991). At common law an assault is an 
attempted battery or an act that puts another person in reasonable apprehension of bodily 
harm. See e.g., United States v- Bayes, 21 0 F.3d 64,68 (1" Cir. 2000). Section 1 13 
reaches more than simple assault, sweeping within its ambit acts that would at common 
law constitute battery, 

(U) 18 U.S.C. 9 I 13 proscribes several specific foms of assault. Certain 
variations require specific intent, to wit: simple assault (fine andlor imprisonment for not 
more than six months); assault with intent to commit murder (imprisonment for not more 
than twenty years); assault with intent to commit any felony (except murder and certain 
sexual abuse offenses) (fine and/or imprisonment for not more than ten years); assault 
with a dangerous weapon, with intent to do bodily ham, and without just cause or excuse 
(fine andlimprisonrnent for not more than ten years, or both). Other defined crimes 
require only general intent, to wit: assault by striking, beating, or wounding (fine andlor 
imprisonment for not more than six months); assault where the victim is an individual 
who has not attained the age of 16 years (fine and/or imprisonment for not more than 1 
year); assault resulting in serious bodily injury (fine andlor imprischnent for not more 
than ten years); assault resulting in substantial bodily injury to an ind i~dua l  who has not 
attained the age of 16 years (fine andlor imprisonment for not more than 5 years). 
"Substantial bodily injury" means bodily injury whicb involves (A) a temporary but 
substantial disfigurement; or (B) a temporary but substantial loss or impairment of the 
hnction of any bodily member, organ, or mental faculty. "Serious bodily injury" means 
bodily injury which involves (A) a substantial risk of death; @) extreme physical pain: 
(C) protracted and obvious disfigurement; or @) protracted loss or impairment of the 
function of a bodily member, organ, or mental faculty. "Bodily injury" means (A)a cut, 
abrasion, bruise, bum, or disfigurement; (B) physical pain; (C) illness; @) irnpabment of 

I' (U) 18 U.S.C. 8 244 1 criminalizes tbe co-ssion of war crimes by U.S. nationals and members o f  
the U.S. Armed Forces. Subsection (c) defines war crimes as (1) p v e  breacbes of any of the Geneva 
Conventions; (2) conduct prohibited by the Hague Convention W, Respecting the Law and Customs of 
War on Land, signed 18 October 1907; or (3) conducf that constitutes a violation of common Article 3 of 

D the Geneva Conventions. Tbe Department oflustice has opined that this statute does not apply to conduct 
toward a]-Qaida or Taliban operatives bccause tbe President has determined that tbey arc not entitled to tbe 
protectioix of Geneva and tbe Hague RS&II%O~. , > j  - 
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the function of a bodily member, or&n, or mental'faculty, or 0 any o h  injury to me 
body, no matter how temporary. 

b. Maiming, I8 U.S.C. § 114 

0 Whoever with the intent to torture (as defined in section 2340), maims, or 
disfigures, cuts, bites, or slits the nose, ear, or lip, or cuts out or disables the tongue, or 
puts out or destroys an eye, or cuts off or disables a limb or any member of another 
person; or whoever, and with like intent, throws or pours upon another person, any . 

scalding water, corrosive acid, or caustic substance shall be fined andlor imprisoned not 
more than twenty years. This is a specific intent crime. 

6 

c. Murder, 18 U.S.C. § 11 11 

0 Murder is the unlawful killing of a human being with malice aforethought. 
Every murder perpetrated by poison, lying in wait, or any otber kind of willful, 
deliberate, malicious, and premeditated killing; or committed in the perpetration of, or 
attempt tb perpepate, any arson, escape, murder, kidnapping, treason, espionage, 
sabotage, aggravated sexual abuse or sexual abuse, burglary, or robbery; or perpetrated 
fiom a premeditated design unlawfully and maliciously to effect the death of any human 
being other than him who is killed, is murder in the first degree. Any other murder is 
murder in the second degree. lf within the SMTJ, whoever is guilty of murder in the first 
degree shall be punished by death or by imprisonment for life; whoever is guilty of 
murder in the second degree, shall be imprisoned for any term of years or for life. 
Murder is a specific intent crime. 

d. Manslaugbter, 18 U.S.C. § 1112 

CU) Manslaughter is the unlawful Irilling of a human being without malice. It is 
of two kinds: (A) voluntary, upon a sudden quarrel or heat of passion and @) 
involuntary, in the commission of an unlawful act not amounting to-a felony, or in the 
co-ssion in an unlawful manner, or without due caution and cir&mspection, of a 
lawful act which might produce death. 

(U) If within the SMTJ whoever is guilty of voluntary manslaughter, shall be 
fined andor imprisoned not more than ten years; whoever is guilty of involuntary 
manslaughter, shall be fined andlor imprisoned not more than six years. Manslaughter is 
a general htent crime. A death resulting fiom the exceptional interrogation techniques 
may subject the interrogator to a charge of manslaughter, most likely of the involuntary 
sort. 

e. Interstate Staking, I8 U.S.C. 8 2261A 

0 18 U.S.C. 9 2261A provides jhat "[w]hoever ... &avels..- thin the special 
maritime and tenitorid jurisdiction of the United States ...with the intent to fill, injure, 
harass, or intimidate another person, and in the course ofor as a result of, such travel 

Final Rtpon'Da+ April 4,2003 
. .. 



places that person in reasonabk fear of the death of, or serious bodily injury of that 
person." Thus there are three elements to a violation of 226lA: (1) defendant paveled in 
interstate commerce; (2) he did so with the intent to injure, harass, intimidate another 
person; (3) the person he intended to harass or injure was reasonably placed id fear of 
death or serious bodily injury as a result of that travel. See United Stares v. AI-Zubaidy, 
283 F.3d 804,808 (6tb Cir. 2002). 

(U) The travel itself must have been undertaken with the specific intent to harass 
or intimidate another. Or put another way, at the time of the travel itself, the defendant 
must have engaged in that travel for the precise purpose of harassing anothq person. See 
Al-Zubaidy, 283 F.3d at 809 (the defendant "must have intended to harass or injure [the 
victim) at the time he crossed the state line"). 

(U) .The third element is not fulfilled by the mere act of travel itself. See Unired 
Stares v. Crowjord, N o .  00-CR-59-B-S, ZOO1 WL 185140 @. Me. Ian. 26,2001) ("A 
plain reading of the statute mak& clear that the statute requirk the actor to place the 
victim in reasonabli fear, rather than, as Defendant would have it, eat  his travel place the 
victim in reasonable fear."). 

f. Conspiracy, 18 U.S.C. 9 2 and 18 U.S.C. 5 371.'~ 

IU) Conspiracy to c o ~ i t . c n m e  is a separate offense fiom crime that is the 
object of the conspiracy.'6 Therefore; where someone is charged with conspiracy, a 
conviction cannot be sustained unless the Government establishes beyohd a reasonable 
doubt that the defendant had the specific intent to violate the substantive statute." 

OJ) As the Supreme Court A t  recently stated, "the essence of a conspiracy is 
'an agreement to commit an unlawfil act.'" United Smra v. Jimenez Recio, --S.Ct -, 2003 
WL 1396 12 at *- (Jan. 12,2003) (quoting Jannelli v. United States, 420 U.S. 770,777 
(1975). Moreover, "ftlhat agreement is a 'distinct evil,' which kngy exist and be punished 
whether or not the substantive crime ensues.", Id at * (quoting Salina3 v. Unired States. 
522 US. 52.65 (1 997). 

'' 0 18 U.S.C. 4 2. Principals 
(a) Whoever cormniu an offense against the United States or aids, abets, counsels, commands, ioduocs 

or procures its commission, is punishable as a principal. 
@) Wboever willfully causes an act to be done which if directly performed by him or another would be 

an ofiensc against tbc United States, is punishable as a principal. 
18 U.S.C. 371. Conspiracy to commit offense or to defraud United States 

If two or more persons conspire eitber to commit any offense against tbe United Statcs, or to defraud tbc 
United States, or any agency thereof iu any manoa or for any purpose, and one or more of such persons do 
any act to cflicl the object oitbc conspiracy, each shall be fined unda this titk or imprisoned not more 
tban five years, or both. 
If, however, the offense, the commissjon of which is the object of the conspiracy, is a misdemeanor only, 
the punishment for suchconspiracy sball not exceed tbe maximum pmkhment provided for such 
misdemeanor. 
0 United S~ores v Rabinowich, 238 US 78,59,35 S.Ct 682, L Ed 12 I I (1915). 

''I 0 United Scores v. Cangiono, 49 1 F.2d 906 (zDd Cir. 1974); cett denied 4 I9 U.S. 904 (1974). - . .  



3. Legal doctrhes under the ~ ;d&al '~r imina l  Law tbat could render s~cc f i c  
cooduct, otherwise criminal, not unlawful 

(U) Generally, the following discussion identifies legal doctrines and defenses 
applicable to the interrogation of unlawful combatants, and the decision process related to 
them. In practice, their efficacy as to any person or circumstance will be factdependent. 

(U) As the Supreme Court has recognized, and as we will explain fiuther below, 
the President enjoys complete discretion in tbe exercise of his Commander-in-Chief 
authority including in conducting operations against hostile forces. Because both "ft]hc 
executive power and the command of the military and naval for~es is vested in the 
President," the Supreme Court has unanimously stated that it is "the President alone who 
is constitutionally invested with the entire charge of hostile operations. " Hamilron v. 
Dillin, 88 U.S. (21 Wall.) 73,87 (I 874) (emphasis added). 

0 In light of the President's complete authority over the conduct of war, 
without a clear statement othkvise, criminal statutes are not read as in6n'nging on the 
President's ultimate authority in these areas. The Supreme Court has established a canon 
of statutory construction that statutes are to be cons&ed in a manner that avoids 
constitutional dificultks so long as a reasonable alternative construction is available. 
See, e.g., Edward J .  DeBanolo Corp. v. Florida GulfCwst Bldg. & Constr. Trades 
Council, 485 U.S. 568,575 ( I  988) (citing NLRB v. ~drholic Bishop of Chicago, 440 US. 
490,499-501,504 (1 979)) ("[Wlherc an otherwise acceptable construction of a statute 
would raise serious constitutional problems, [courts] will construe [a] statute to avoid 
such problems unless such construction is plainJy contrary to the intent of Congress.") 
This canon of construction applies especially where an act of Congress could be read to 
encroach upon powers constitutionaUy committed to a coordinate branch of government. 
See, e.g., Franklin v. Massachuserrs, 505 U.S. 788, 800- 1 (I 992) (citation omitted) ("Out 
of respect for the separation of powers and the unique constitutional position of the 
President, we find that textual silence is not enough to subject the President to the 
provisions ofthe [Administrative Procedure Act]. We would require an express 
statement by Congress before assuming it intended the President's performance of his 
statutory duties to be reviewed for abuse of discretion."); Public Citizen V. United States 
Dep't of Justice, 491 U.S. 440,465-67 (1 989) (construing Federal Advisory Committee 
Act not to apply to advice given by American Bar Association to the President on judicial 
nominations, to avoid potential constitutional question regarding encroachment on 
Presidential power to appoint judges). 

(U) In the area of foreign affairs, and war powers in particular, the avoidance 
canon has special force. See, e.g., D q t  ofNavy v. Egan, 484 US. 5 18,530 (1 988) 
{"unless Congress specifically has provided otherwise, courts traditionally have been 
reluctant to intrude upon Lhe authority df the Executive in military and national security 
affairs."); Japan Wtaling Ass  'n V. American Cezacean Socy, 478 US. 221,232-33 
( 1  986) (construing federal statutes to avoid curiailment of traditional presidential 



prerogatives in foreign affairs). It should not be lightly assumed that Congress has acted 
to interfere with the President's constitutionally superior position as Chief Executive and 
Commander-in-Chief in the area of military operations. See Egan. 484 US. af 529 
(quoting Haig v. Agee, 1453 U.S. 280,293-94 (1981). See also Agee, 433 U.S. at 291. 
(deference to Executive Branch is "especially" appropriate "in the area of national 
security'?. 

(U) In order to respect the President's inherent constitutional authority to manage 
a military campaign, I8 U.S.C. g2340A (the prohibition against torture) as well as any 
other potentially applicable statute must be construed a s  inapplicable to interrogations 
undertaken pursuant to his Comander-in-Chief authority. Congress lacks authority . 

under Article 1 to set the terms and conditions under which the President may exercise his 
authority as Cornmander-in-Chief to control the conduct of operations during a war- The 
President's power to detain and interrogate enemy combatants &ses out of his 
constitutional authority as Comrnander-in-Chief. A construction of Section 2340A that 
applied the provision to regulate the President's authority as Commander-in-Chieftof to 
determine the interrogation and treatment of enemy combatants would raise serious 
constitutional questions. Congress may no more regulate the President's ability to detain 
and interrogate enemy combatants than it may regulate his ability to direct troop 
movements on the battlefield. Accordingly, we would construe Section 2340A to avoid 
this constitutional difficulty, and conclude that it does not apply to the President's 
detention and interrogation of enemy combatants pursuant to his Commander-in-Chief 
authority. 

(U) This approach is consistent with previous decisions of the DO3 involving the 
application of federal criminal law. For example, DOJ has pieviously construed the 
c&grcssional contempt statute as inapplicable to executive branch officials who refuse to 
comply with congressional subpoenas because of an assertion of executive privilege. la a 
1 984 opinion, DOJ concluded that 

" 

if executive officials were subject to prosecution for criminal contempt'wheilever 
they camkd out the President's claim of executive privilege, it would significantly 
burden and immeasurably impair the President's ability to fblfill his constitutional 
duties. Therefore, the separation ofpowers principles that underlie the doctrine'of 
executive privilege ako would preclude an application of the contempt of 
Congress statute to punish officials for aiding the President in asserting his 
constitutional privilege. 

Prosecution for Conlempt of Congress of an Executive Branch Oficial Who Has Asserted 
A Claim of Executive Privilege, 8 Op. O.L.C. 101, 134 (May 30, 1984). Likewise, if 
executive officials were subject to prosecution for conducting interrogations when they 
were canying out tbe President's Commander-in-Chief powers, "it would significantly 
burden and immeasurably impair the President's ability to fulfill his constitutiond 
duties." These constitutional principles preclude an application of Section 2340A to 
punish officials for aiding the President in exercising his exclusive constitutional 
authorities. Id. 



0 It could be argued that Congress enacted 18 U.S.C. 2340A with full 
knowledge and consideration of the President's Commander-in-=ef power, and that 
Congress intended to restrict his discretion; however, the Department of Justice could n d  
enforce Section 2340A against federal officials acting pursuant to the President's 
constitutional authority to wage a military campaign. Indeed, in a different context, DOJ 
has concluded that both courts and prosecutors should reject prosecutions that apply 
federal criminal laws to activity that is authorized pursuant to one of the President's 
constitutional powers. DOJ, for example, has previously concluded that Congress could 
not constitutionally extend the congressional contempt statute to executive branch 
officials who refuse to comply with congressional subpoenas because of an assertion of 
executive privilege. They opined that "courts ... would surely conclude that a criminal 
prosecution for the exercise of a presumptively valid, constitutionally based privilege is 
not consistent with the Constitution." 8 Op. O.L.C. at 141. Further, DOJ concluded that 
it could not bring a criminal prosecution against a defendant who had acted pursuant to 
an exercise of the President's constitutional power. "The President, through a United 
States Attorney, need not, indeed may not, prosecute criminally a subordinate for 
asserting on his behalf a claim of executive privilege. Nor could the Legislative Branch 
or the courts require or implement the prosecution of such an individual." Id. Although 
Congress may define federal crimes that the President, through the Take Care Clause, 
should prosecute, Congress cannot compel the President to prosecute outcomei t a k a  
pursuant to the President's own constitutional authority. If Congress could do so, it could 
control the President's authority through the manipulation of federal Miminal law. 

0 There are even greater concerns with respect to prosecutions arising out of 
the exercise of the President's express authority as Commander-in-Chief than with 
prosecutions arising out ofthe assenion of executive privilege. In a series of opinions 
examining various legal questions arising after September 1 I, 2001, DOJ explained the 
scope of the President's Commander-in-Chief power. We briefly summan'ze the findings 
of those opinions here. The President's constitutional power to protect the security of the 
United States and the lives and safety of its people must be understood in light of the . 
Founders' intention to create a federal government "cloathed wi&all the powers requisite 
to the complete execution of Its bust." The Federalist No. 23, at 147 (Alexander 
Hamilton) (Jacob E Cooke ed. 1 96 1). Foremost among the objectives committed to fiat 
trust by the Constitution is the security of the nation. As Hamilton explained in arguing 
for the Constitution's adoption, because "the circumstances which may affect the public 
safety" are not reducible within certain deteqnhate limits, 

it must be admitted, as necessary consequence, that there can be no limitation of ' 

that authority, which is to provide for the defense and protection of the 
community, in any matter essential to its eacacy. ~ . 

Id. at 147-48. Within the limits that tfie Constitution itself imposes, the scope and 
distribution of the powers to protect national secwity must be construed to authorize tbe 
most efficacious defense of the nation and its intereW in accordance "with the realistic 
purposes of the entire instrument." Lichter v. United Stales, 334 U.S. 742, 782 ( I  948). 



The text, structure, and history of the Constitution establish that the 
Founders entrusted the President with the primary responsibility, and therefore the power, 
to ensure the security of United States in situations of grave and unforeseen ederpmcies. 
The decision to deploy military force in the deknse of United States interests ib expressly 
placed under Presidential Authority by the Vesting Clause, U.S. Const. Art. I, § 1, cl. 1, 
and by the Commander-in-Chief Clause, id., $2,  cl. 1 ." DO1 has long understood tbe 
Commander-in-Chief Clause in particular as an affirmative grant of authority to the 
President. The Framers understood the Clause as investing the President with the fullest 
range ofpower understood at the time of the ratification of the Constitution as belonging 
to the military commander. In addition, the Structure of the Constitution demonstrates 
that any power traditionally understood as pertaining to the executive which includes the 
conduct of warfare and the defense of the nation unless expressly assigned in the 
Constitution to Congress, is vested in the President. Article II, section 1 makes this clear 
by stating that the "executive Power shall be vested in a President of the United States of 
America" That sweeping grant vests in the President an menumerated "executive powei" 
and contrasts with the specific enumeration of the powers-those '%ereinn granted to 
Congress in Article I. The implications of constitutional text and structme art confirmed 
by the practical consideration that national security decisions require the unity in purpose 
and energy in action that characterize the Presidency rather than ~ongress.'~ 

CU) As the Supreme Court has recognized, the Commander-in-Chief power and 
the President's obligation to protect the nation imply the ancillary powers necessary to. - - 

" (U) See Johnson v. Eisenmager, 339 U.S. 763, 789 (1950) (Resident bas authority to deploy Umted 
States armed forces "abroad or to any particular region") Fleming v. Page, 50 U.S. 49 How) 603, 614-15 
(1950) ("As commande~-inshief, [the President] is authorized to direct tbc movements of tbc naval and 
military forces placed by law at his command, and to employ tbem in the manna he may deem most 
effectual") Loving v. Unired Starer. 5 17 US. 748,776 (1 996) (Scalia, J., concuning in part and concaming 
in judgment) (Tbe inberent powers of the Commander-in-Chief "are clearly extensive."); Maul v. Uniied 
Stares, 274 U.S. 501. 515-16 (1927) (Brandcis & H o l m ,  JJ., concuning) (President   my direct any 
revenue cutter to cruise in any water in order to perform any duty of tiwservicc3; G r n m o n ~ ~ ~ l t h  
Macrochwen~ v. bird. 451 F.2d 26,32 (1st Cir. 1971) (the President has "porn gs  cod^-im-Cbicf 
to station forces abroad"); Erpone Vallandighom, 28 F.Cas. 874,922 (C.C.S.D. Ohio (1863)-(No. 16,816) 
(in acting "under this power wbere there is no express legislative declaration, the president is guided solcly 
by his own judgment land discretion"); Author@ ro Use United Szares Milirary Forces in Somalia, 16 Op. 
0.LC 6.6 (Der 4,1992) @ a n ,  A r ~ o r n q  Genmal). 

(U) Judicial decisions since tbe beginning of tbc Republic c o n f i  the President's constitutional p o w  
and duty to repcl military action against the United States and to take measures to prevent t& rccuneDce of 
an attack. As Justice Joseph Story said long ago, "mt may be fit and proper for tbc government, in tbe 
exercise of the high discretion confided to thc executive, for @eat public purposes, to act on a sudden 
emergency. or to prevent an irreparable mischief, by summary measures, wXch-an not f o d  hi the text of 
the laws." n e  Apollon. 22 U S .  (9 Wheat) 362,36667 (1824). Utbc President is confronted with an 
unforeseen attack on the territory and people of tbe United States, or other immediate dangerous threat to 
American interests and security, it is his constitutional responsibility to respond to that threat witb wbattva 
means are necessary. See e g., n e  Prite Cares, 67 U.S. (2 Black) 635,668 (I  862) ("Ua war be made by 
invasion or a foreign nation, tbe President is not only authorized but bound to resist force by 
force.. .witbout waitmg for any special kgislative autboriry.3; United Starer v. Smith, 27 F.Cas; 
1192,1229-30 (C.CJ)N.Y, 1.46) (No. 16 J42) (Paterson, Circuit Justice) (regardless of statutory 
authorization. it is "the duty ... of the executive magstrate ... to repcl an mvading foe") see ah0 3 Stary, 
Commenron'es 4 I485 ([tJbc conmand aod application of tbe public force...to maintain peace, and to resist 
fore& invasion" are executive p o ~ r s ) .  



their successful exercise. "The first of the enumerated powers of the President is that he 
shall be Commander-in-Chief of the Anny and Navy of the United States. And of 
course, the grant of war power includes all that is necessary and proper for canying those 
powers into execution." Johnson V. Eisentrager, 339 U.S. 763, 788 (1 950). In wartime, 
it is for the President alone to decide what methods to use to best prevail against the 
enemy. The President's complete discretion in exercising the Commander-in-Chief 
power has been recognized by the courts. In the Prize Cases, 67 U.S. (2 Black) 635,670 
(1 862), for exarnpk, the Court explained that whether the President, "in hlfilling his 
duties as Commander in Chief', had appropriately responded to the rebellion of the 
southern states was a question "'to be decided by him" and which the Court could not 
question, but must leave to "the poIitical department of the Government to which this 
power was entrusted." 

0 One of the core functions of the Commander-in-Chief is that of capturing, 
. 

detaining, and interrogating members of the enemy. It is well settled that the President 
may seize and detain enemy combatants, at least for the duration of tbe conflict, and the 
laws of war make clear that prisoners may be interrogated for information concerning the 
enemy, its strength, and its plans. Numerous Presidents have ordered the capture, 
detention, and questioning of enemy combatants during virtually every major conflict in 
the Nation's history, including recent conflicts in Korea, Vietnam, and the Persian Gulf. 

- Recognizing this authority, Congress has never attempted to restrict or interfere with the 
President's authority on this score. 

r.. 

(U) Any effort by Congress to regulate the interrogation of unlawfbl combatants 
would violate the Constitution's sole vesting of the Commander-in-Chief authority in the 
President. Tbere can be little doubt that intelligence operations, such as the detention and 
interrogation of enemy combatants and leaders, are both necessary and proper for tbc 
effective conduct of a military campaign. Xndeed, such operations may be of more 
importance in a war with an international terrorist organization than one with the 
conventional armed forces of a nation-state, due to the former's emphasis on secret 
operations and surprise attacks against civilians. It may be the case that only successful 
interrogations can provide the information necessary to prevent the success of covert 
terrorist attacks upon the United States and its citizens. Congress can no more intdere 
with the President's conduct of the interrogation of enemy combatants than it can dictate 
strategy or tactical decisions on tbe battlefield. Just as statutes tbat order the President to 
conduct warfare in a certain manner or for specific goals would be unconstitutional, so . 
too are laws that seek to prevent the President born gaining the intelligence be believes 
necessary to prevent atxacks upon the United States. 

(U) As this authority is inherent in the President, it would be appropriate within 
the context of the war on terrorism for this authority to be stated expressly in a 
Presidential directive or other writing.20 

/i 

(U) Although applicaa'on of tbe Cornmandu-in-Chief authority docs not require a specific written 
directive, as an cvidentiary X ~ B ~ J  a *en ksidential duectivc or other doament would s m e  to 
memorialize tbc a ~ t b ~ t y .  



b. Necessity 
4 

0 The defense of necessity could be raised, under the current circumstances, to an 
allegation of a violation of a criminal statute. Ofien referred to as the "choice of evils" 
defense, necessity has been defined as follows: 

Conduct that the actor believes to be necessary to avoid a harm or evil to himself 
or to another is justifiable, provided that: 

(a) the h a m  or evil sought to be avoided by such' conduct is greater than that 
sought to be prevented by the law defining the offense charged; and 

(b) neither the Code nor other Jaw defining the offense provides exceptions or 
defenses dealing with the specific situation involved; and . 

(c) a legislative purpose to exclude the justification claimed does not otherwise 
P J ~ ~ ~ J Y  appear. 

Model Penal code 3 3.02. See olso Wayne R. LaFave & Austin W. Scott, 1 ~ubstantiic 
Criminal Law 3 5.4 at 627 (1986 & 2002 supp.) ("LaFave & Scott"). Although there is 
no federal statute that generally establishes necessity or other justifications as defenses to 
federal criminal laws, the Supreme Court has recognized tbe defense. See United Sram 
v. Bailey, 444 U.S. 394,410 (1 980) (relying on LaFave & Scott and Model Penal Code 
definitions of necessity defense). 

0 The necessity defense may prove especially relevant in the current 
circumstances. As it has been described in the case law and literature, the purpose behind 
necessity is one ofpublic policy. ~ i c o r d i n ~  to LaFave & Scott, "'the law bught to 
promote the achievement ofhigher values at tbe expense of lesser values, and sometimes 
the greater good for society will be accomplished by violating the literal language of the 
criminal law." LaFave & Scott, at 629. In particular, the necessity" defslse can justify the 
intentional killing of one person to save two others because "'it is bettb that F o  lives be 
saved and one lost than that two be lost and one saved." Id. Or, put in the language of a 
choice of evils, "the evil involved in violating the terns of the criminal law (...even 
taking anotljer's life) may be less than that which would result from literal compliance 
with the Iaw (...two lives lost)." Jd. 

0 Additional elements of the necessity defense are worth noting here. First, the 
defense is not Iirnited to certain types of harms. Therefore, the ham inflicted by 
necessity may include intentional homicide, so long as the harm avoided is greater (i.e., 
preventing more deaths) Id. at 634.- Second, it must actually be the defendant's intention 
to avoid the greater harm; intending to commit murder and then learning only later that 
the death had the fortuitous result of saving other lives will not support a necessity 
defense. Id. at 635. Third, if the defendant reasonably believes that the kser harm as 
necessary, even if, unknown to him, it was not, he may still avail himself of the defense. 
As LaFave and Scott explain, "if A kills 3 reasonably believing it to be necessary to save 
C and D, he is not guilti of murder even though, unknown to A, C and D could have been . >,. . - .  



rescued without the necessity of killing 3." Id. Fourth, it is for the court, and not the 
defendant to judge whether the harm avoided outweighed the harm done. Jd at 636. 
FiAh, the defendant cannot rely upon the necessity defense if a third alternative that will 
cause less harm is open and known to him. 

&lthougb not every interrogation that could violate the provisions of 
Section 2340A or 0 t h  potentially applicable statutes would bigger a necessity defense, 
it appears that under the current circumstances there may be support for sucb defense. 
On September 1 I ,  2001, a1 Qaida launched a surprise covert attack on civilian targets in 
the United States that led to the deaths ofthousands and financial losses in the billions of 
dollars. According to public &d governmental reports, a1 Qaida has other sleeper cells 
within the United States that may be planning simjlar attacks. Indeed, a1 Qaida's plans 
apparently include efforts to develop and deploy chemical, biological, and nuclear 
weapons of mass destruction. Under these circumstances, a detainee may possess 
information that could enable the United States to prevent attacks that potentially could 
equal or surpass the September 1 1 attacks in their magnitude. Clearly, any hann that 
might occur during an interrogation would pale to insignificance compared to the barm 
avoided by preventing such an attack, which could take hundreds or thousands of lives. 

u 
e n d e r  this rationale, two factors will help indicate when the necessity d e h s e  

could appropriately be invoked. First, the more certain that government officials are that 
a particular individual has information needed to prevent an attack, the more necessary 
interrogation will be. Second, the more likely it a p p e d  that a terrorist attack is likely to 
occur, and tbe greater the amount of damage expected fiom such an attack, the more that 
an interrogation to get information would become necessary. Of course, the strength of 
the necessity defmse depends on the circumstances that prevail, and the knowledge of the 
government actors involved, when the interrogation is conducted. While every 
interrogation that mighl violate Section 2340A or other potentially applicable statutes 
does not trigger a necessity defense, we can say that certain circumstances could support 
sucb a defense. 

- 
(U) Legal authorities identify an important exception to the necessity defense. Tbe 

defense is available "only in situations wherein the legislature has not itself, in its 
criminal statute, made a determination of values." Id. at 629. Thus, if Congress 
explicitly has made clear that violation of a statute cannot be outweighed by the harm 
avoided, courts cannot recognize the necessity defense. W a v e  and Jsrael provide as an 
example an abortion statute that made clear that abortions even to save the life of the 
mother would still be a crime; in such cases the necessity defense would be unavailable. 
Id. at 630. Here, however, Congress has not explicitly made a determination of values 
vis-a-vis torture. In fact, Congress explicitly removed efforts to remove torture &om the 
weighing of values permjtkd by the necessity &fen~e.~' 

/ 
h & CAT, torture is defined as the intentional infliction of severe pain or s u ~ ~  "for sucb purposes 

as obtaining horn him or a third person information or a codkssion." CAT art 1.1. Onc could argue tbat 
such a definition rcprcsented an attempt to indicae &at tbe good of obtainins information-no r n a t ~ r  what 
& circu~lilnc.ts<ould not justify an act of torture. In otha words, necessity would not  be a ddime. Zn 



: Self-Defense 

(U) Even if a court were to find that necessity did not justify the violationbf fa 

criminal statute, a defendant could still appropriately raise a claim of sel&defenie, The 
rigbi to self-defense, even when it involves deadly force, is deeply embedded in our law, 
both as to individuals and as to the nation as a whole. As the C o w  of Appeals for the 
D.C. Circuit has explained: 

More than two centuries ago, Blackstone, best known of the expositors of the 
English common law taught that "all homicide is malicious, and of course 
amounts to murder, unless ... excused on the account of accident or self- 
preservation." Self-defense, as a doctrine legally exonerating the taking of human 
life, is as  viable now as it was in Blackstone's time. 

United Szozer v. Peterson, 483 F2d 1222, 1228-29 (D.C. Cir. 1973). Selfdefense is s 
common-law defense to federal criminal law offenses, and nothing'in the text, structure 
or history of Seciion 2340A precludes its application to a charge of torture. . In the . 
absence of any textual provision to the contrary, we assume self-defense cap_k.an . .,, 
appropnate defense to an allegation of torture, . . 

0 The doctrine of self-defense pennits the use of force to prevent harm to another 
person. As LaFave and Scott explain, one is justified in using reasonable force in defense 
of another person, even a stranger, when he reasonably believes that the otber is in 
immediate danger of unlawful bodily harm fiom his adversary and that the use of such 
force is necessary to avoid this danger." Id. at 663-64. Ultimately, even deadly force is 
permissible, but "only when the attack of the adversary upon the other, person reasonably 
appears to the defender to be a deadly attack." Id. at 664. As with our discussion of 
necessity, we will review the significant elements of this defense." According to LaFave 
and Scott, the elements of the defense of others are the same as tGose that apply to 
individual self-defense. 

enacting Section 2340, however, Congress removed the purpose element in the d e f ~ d o n  of tome ,  
evidencing an intention to remove any fie of values by statute. By leaving Section 2340 s h t  as to tbc 
hann done by torture in compiwison to otbcr hamrs, Congress allowed the necessity defense to apply wben 
appropriate. 

Furtbcr, the CAT contains an additional provision that "no exceptional c~cumstanccs wbatsoevcr, whether 
a state of war or e threat of war, internal polirical instability or.any other public emergency, may be invoked 
as a justification of tome," CAT art. 22. Aware of this provision of the treaty and of the debnition of tbe 
necessity defense that allows the legislature to provide for an exception to the defew, Scc Modd P e d  
Code 5 3,02@), C o q e s s  did not incorporate CAT article 2.2 into Section 2-4. Given that Congress 
omiwd CATS effort to bar a necessity or wartime ckfcnx, Section 2340 could be rcad as pennitling tbe 
defense. 

" 0 Early cases had suggsted that in order to be elig~ble for dcfense of anotber, one should have some 
persona] relationship with tbe one in need ofprotection. That view has been discarded. W a v e  Q Scott at 

.- . 
664. 



(U) First> self-defense requires that the usd of fdrce be necerrmy 40 avoid the danger 
of unlawfi~l bodily harm. Id. at 649. A defender may justifiably use deadly force if he 
reasonably believes that the other person is about to infl k t  unlawful death or serious 
bodily harm upon another, and that it is necessary to use such force to prevent it. Id. at 
652. Looked at from the opposite perspective, the defender may not use force kben the 
force would be as equally effective at a later time and the defender suffets no harm or 
risk by waiting. See Paul H.Robinson, 2 Criminal Law Defenses § 131 (c) at 77 (I 984). 
If, however, other options permit the defender to retreat safely fiom conf?ontation 
without having to resort to deadly force, the use of force may not be necessary in the first 
place. LaFave and Scott, at 659-60. 

(U) Second, selfdefense requires that the defendant's belief in the necessity of using 
force be reasonable. Lfa defendant honestly but unreasonably believed force was 
necessary, he will not be able to make out a successful claim of self-defense. Id. at 654. 
Conversely, if a defendant reasonably believed an attack was to occur, but the facts 
subsequently showed no attack was threatened, he may still raise self-defense. As 
LaFave and Scott explain, "one may be justified in shooting to death an adversary who, 
having threatened to kill him, reaches for his pocket as if for a gun, thougb it later 
appears that he had no gun and that he was only reaching for his handkerchief." Id. 
Some authorities such as the Model Penal Code, even eliminate the reasonabifity element, 
and require only (hat the defender honestly bejieved regardless of its reasonkbleness-that 
the use of force was necessary. .- 

(U) Third, many legal authorities include tbe requirement that a defender must 
reasonably believe that the unlawful violence is "imminent" before he can use force in his 
defense. It would be a mistake, however, to equate imminence necessarily with ti&&- 
that an attack is immediately about to occur. Rather, as the Model Penal Code explains, 
what is essential is that the defensive response must be "immediately necessary," Model 
Penal Code 5 3.04(1). Indeed, imminence must be merely another way of expressing the 
requirement of necessity. Robinson at 78. LaFave and Scott, for example, believe that 
the imminence requirement makes sense as part of a necessity defense because if an 
attack is not immediately upon the defender, the defender may have atber options 
available to avoid the attack that do not involve the use of force. LaFavc and Scott at 
656. If, however, the fact oithe attack becomes certain and no other options remain the 
use of force may be justified. To use a well-known hypothetical, if A were to kidnap a d  
confine B, and then tell 3 he would kill B one week later, B would be justifjed in using 
force in seWdefense, even if the opportunity arose before the week bad passed. Id. at 
656; see also Robinson at § 13 1 (c)(l) at 78. h this hypothetical, while the attack itself is 
not imminent, B's use of force becomes imnedititely necessary whenever he has an 
opportunity to save himself fiom A. 

0 Fourth, the amount of force should be proportional to the threat, As LaFave 
and Scott explain, "the amount of force,which [the defender) may justifiably use must be 
reasonably related to the threatened h& which he seeks to avoid." LaFave and Scdt at 
65 1. Thus, one may not use deadly force in response to a threat that does not rise to death 
or serious bodily harm. lf such h a m  may result however, deadly force is appropriate. 



As the Model Penal Code 4 3.04(2)(b) states, "[!]he use of deadly force is not justifiable 
unless the actor believes !hat sucd f o r e  is necessary to protect himself against death, 
serious bodily injury, kidnapping or sexual intercourse compelled by force or thrdat." 

d ! 
Under the current circumstances, a defendant accused of violating tBe 

criminal prohibitions described above could have, in certain circumstances, grounds to 
properly claim the defense of another. The threat of an impending terrorist attack 
threatens the lives of hundreds if not thousands of American citizens. Whether such a 
defense will be upheld depends on the specific context within whjcb the interrogation 
decision is made. If an attack appears increasingly likely, but our intelligence s-ces 
and Armed Forces cannot prevent it without the infonnation fiom tbe interrogation of a 
specific individual, then the more likely it will appear that the conduct in question will be 
seen as necessary. If  intelligence and other infonnation support the conclusion that attack 
is increasingly certain, then the necessity for the interrogation will be reasonable. The 
increasing certainty of an attack will also satisfy the imminence requirement. Finally, the 
fact that previous al Qaida attacks have had as their aim the deaths of American citizens, 
and that evidence of other plots have had a similar goal in mind, would j&fy 
proportionality of interrogation methods designed to elicit information to prevent them. 

u 
+WFj To be sure, this situation is difl'erent h m  the usual self-definse 

justification, and indeed, it overlaps with elements of the necessity defense. Self-defense 
as usually discussed involves using force against an individual who is about to conduct 
the attack. In the current circumstances, however, an enemy combatant in detention does 
not himself present a threat of harm. He is not actually carrying out the attack, rather he 
has participated in the planning and preparation for the attack, or merely bas knowledge 
of the attack through his membership in the terrori'st organization. Nonetheless, leading 
scholarly commentators believe that interrogation of such individuals using methods that 
might violate Section 2340A would be justified under the doctrine of self-defense, 
because the combatant by aiding and promoting the terrorist plot "bas culpably caused the 
situation here someone might get hurt. If hurting him is the only v a n s  to prevent the 
death or injury of others put at risk by his actions, such torture s h d d  be pennissibk, and 
on the same basis that self-defense is permissible." Michael S. Moon, T o m e  and the 
Balance ofEviIs, 23 Israel L. Rev. 280,323 (1 989) (symposium on Israel's Landau 
Commission R ~ J I O ~ ~ ) . *  See also Alan M. Dershowitz, Is It Necessary to Apply a'Physical 
Pressure " to Terrorists-md to Lie Abaut It?, 23 Israel L. Rev. 192, 199-200 (1 989). 
Thus, some commentators believe that by helping to create the threat of loss of  life, 
terrorists become culpable for the threat even though they do not actually cany out the 
attack itself. If necessary, they may be bur[ in an interrogation because they are part of 
the mechanism that has set the atcack in motion, just as is someone who feeds 
ammunition or targeting infonnation to an attacker. Moore, at 323. 

a (U) Moore datiqyishcs that case horn one in which a person has information that could stop a terrorist 
attack, but udm does not take a hand in the tenorist activity itself, such as an innocent puson who karns of 
the attack from bcr spouse. Moore, 23 Israel L. Rev. a t  324. Such individuals, Moore finds, would not be 
subject 10 L ~ C  use of force in self-defense, aitbougb tbey might under tbe docpine of necessity. 

, , 



., -. - . .. 
A claint by an individual of the defense of another would be fiuther 

supported by the fact that in this case, the nation itself is under attack and has the right to 
self-defense. This fact can bolster and support an individual claim of self-defense in a 
prosecution, according to the Supreme Court in In  re Neagie, 135 U.S. 1 ( I  890).- In that 
case, the State of Califomh arrested and held deputy U.S. Marshal Neagle for shooting 
and killing the assailant of Supreme Court Justice Field. In granting the writ of habeas 
corpus for Neagle's release, the Supreme Coint did not rely alone upon the marshal's right 
to defend another or his right to self-defense. Rather, the Court found that Neagle, as an 
agent ofthe United States and ofthe executive branch, was justified in the killing because 
in protecting Justice Field, he was acting pursuant to the executive branch's inherent 
constitutional authority to protect the United States government. Id. at 67 ("We cannot 
doubt the power of the president to take measures for the protection of a judge of one of 
the courts of the United States who, while in the discharge of the duties of his office, is 
threatened with a personal attack whicb may probably result in his death.") That 
authority derives, according to the Court, &om the President's power under Article I1 to ' 

take care that the laws are faithhlly executed. In other words, Neagle as a federal oficca 
not o d y  could raise self-defense or defense of another, but also could d e h d  his actions 
on the ground that he was implementing the Executive Branch's authority to protect the 
UN'ted States government. 

0 Jf the fight to defend the national government can be raised as a defense in an 
individual prosecution as Neagle suggests, then a government defendant, acting in his 
oflicial capacity, should be able to argue that any condiict that arguably violated a 
criminal prohibition was undeitaken pursuant to more than just individual self-defense or 
defense of another. In addition, the defendant could claim that be was fulfilling the 
Executive Brmcb's aulbon'ty to protect tbe federal government, and the nation, &om 
attack. The September 1 1 attacks have already triggered that authority, as recognized 
both under domestic and international law. Following the example o f b  re NeagIe, we 
conclude that a government defendant may also argue that his conduct of an intenogation 
properly authorized, is justified on the basis of protecting the nation from attack. ., .. 

0 There can be little doubt that the nation's right to selfidefense bas been 
triggered under our law. Tbe Constitution announces that one of its purposes is "to 
provide for the common defense." U.S. Const., Preamble. Article I, § 8 declares that 
Congress is to exercise its powers to "provjde for the common defense." &e at30 2 Pub. 
Papen of Ronald Reagan 92492 1.1 988-89) (right to sel f-defense recognized by Article 
51 of the U.N. Charter). The President has particular responsibility and power to take 
steps to defend the nation and its people. In re Neagle, I35 U.S at 64. See also US. 
Const., art A!, 8 4 ('The United States shall. . protect [each ofthe States] against 
Invasion"). As Commander-in-Chief and Chief Executive, he may use the Anned Forces 
to protect the nation and its people. See, e.g., United Slam v. Verdugo-Urquidez; 494 
U.S. 259,273 ( 1  990). And he may employ secret agents to  aid in his work as 
Commander-in-Chief. Totten V. United StatesD 92 U.S. 1 05, 106 (I  876). As tbe Supreme 
Court observed in D e  Prize Cases. 6 f  U.S. (2 Black) 635 (I S62), in response 4 0  an 

attack on the United States "the President is not only authorized but bound to resist 
f m e  by force ... without waiting for any special legislative aut?ority." Id at 668. Tbe 
September 11 events were a direct attack on the United States, and as we have expiahmd 



above, the President has authorized the use of military force with the support of 
congress." t 

(U) As DO1 has made ckar in opinions involving the war on al ~aida,'t.he 
nation's right to self-defense has been triggered by the events of September I 1. if a 
government defendant were fo hann an enemy combatant during an interrogation in a 
manner that might arguably violate criminal prohibition, he would be doing so in order to 
prevent further attacks on the United States by the a1 Qaida .terrorist network. In that 
case, DOJ believes that he could argue that the executive branch's constitutional authority 
to protect the nation fiom attack justified his actions. This national and international 
version of the right to self-defense could supplement and bolster the government 
defendant's individual right. 

d. Military Law Enforcement Actions 

(U) Use of force in military law enforcement is authorized for (1) self-defense 
and defense of others against a hostile person when in imminent danger of death or 
serious bodily harm by the hostile person; (2) to prevent tbe achlal theft or sabotage of 
assets vital to national security; (3) to prevent the actual theft or sabotage of resources 
that are inherentJy dangerous to others; (4) to prevent the commission of a serious crime 
that involves imminent danger of death or serious bodily harm; (5) to prevent the 
destruction of vital pubfjc utilities or similar critical inhstructure; (6) for apprehension; 
and (7) to prevent escape. @ODD 52 1 O.56,1 Nov 200 I). These justifications 
contemplate the use of force against a person who has committed, is committing, or is 
about to co-t, a serious offense. Although we are not aware of any authority that 
applies these concepts in the interrogation context, the justified use of force in military 
law enforcement may provide useful comparisons to the use of force against a detainee to 
extract intelligence for the specific purpose of preventing a serious and imminent tenonst 
incident. 

" (U) While the President's constitutional determination alone is sufficicot to justify tbt nation's resort to 
self-defense, it ako bean noting that the right to selfdefense is fut-her recognized under international law. 
Article 5 1 of tbc U.N. Charter declares that "[nJothing in the present C h e r  shall *air tbe inherent right 
of individual or cok t ive  seK-defense if an armed attack occurs against a Member of tbc United Nations 
until thc Security Council bas taken the measures necessary to maintain i n ~ t i o o a l  pace and secumy." 
The attacks of Septcmba 11,2001,ckarly constitute an a m d  attack against tbe United Staks, and mdeed 
were the latest in a long history of a1 Qaida sponsored amcks against the United States. This conclyion 
was achowledged by be Unitcd Nations Secwity Council on September 29,2001, wbcn it unanimously 
adopted Resolution 1373 explici* n ~ e a f h n h g  tbc inbcrent rigbt of individual and coUcctjve deknsc as 
recognized by the cbanu ofthe United Nations. This rigbt of stlfkkfense is a right to effective self- 
defense. In other words, tbe victim stare has tbc right to use force against the aggressor who has initiated an 
"armed attack" unril tbe thrcat has abated. Tbe United States, through its miitary and intclligcnct 
personnel, bas a right recognized by Arricle 51 to coatinuc using force until s u b  time as the threat y ~ x d  
by a] Qaida and other tenonst g o q s  connected to tbe September 1 ltb attack is completely endcd." Other 
treaties re-affm the right oitbe Unkd Staks to use force in its sclf-deiense. Set, c.g., Inter-Amei~~: 11 

Treaty of Reciprocal Assistaace, art. 3, Scpt 2, 1947, P.1A.S. No. 1838,21 U.N.T.S. 77 W o  Trear; !; 
H o d  Atlantic Treaty, art. 5, Apr. . - 

3 1 



e. Superior Orders 

(U) Under both international law and U.S. law, an order to commit an obviously 
criminal act, such as the wanton killing of a noncombatant or tbe torture of a prisoner, is 
an unlawful order and will not relieve a subordinate of his responsibility to comply with 
the law of armed confl kt." Only if the individual did not know of the unlawfulness of 
an order, and he could not reasonably be expected under the circumstances'to recognize 
the order as unlawful, will the defense of obedience of a superior order protect a 
subordinate born the consequences of violation of the law of armed conflict.26 

Ol) Under international law, the fact that-a war crime is committed pursuant to che 
orders of a military or civilian superior does not by itself relieve the subordinate 
committing it fiom criminal responsibili under international law.n It may, however, be 7 considered in mitigation of 

CU) For instance, the Charter of the International Military Tribunal at Nuremberg, 
art. 8, stated: 

. .. 

The fact that the Defendant acted pursuant to order of his Government or of a 
superior shall not free bim fiom responsibility, but may be considered in 
mitigation of punishment if the Tn'bunal determine's that justice so requires.'g 

(U) Similarly, the Statute for the International Tribunal for Yugoslavia, and the 
Statute for the hternational Criminal Tniunal for Rw&da provide (in articles 7(4) & - 

6(4), respectively) provide: 

The fact that an accused person acled pursuant to an order of a Government or of 
a superior shall not relieve him of criminal responsibility, but may be considered 
in anticipation ofpunishment if the Tniunaf determines that justice so requires. 

(U) As to the general attitude taken by military tn'tihals toward the plea of 
superior orders, the following statement is representative: 

Jt cannot be questioned that acts done in time of war under the military 
authority of an enemy cannot involve any criminal liability on the part of 
officers or soldiers if the acts are not prohibited by the conventional or 
customary rules of war. Implicit obedience to orders of supen'or officers 

(U) See Seaion 6.1.4, Annotated Suppkment lo thc Commander's Handbook on tbe Law of Naval 
operations (NWP I-14M 1997) 
26 Id 
" The International Criminal Court also takes this view. Artick 33 of tbc R o w  Statute, 
recogniw that. "1. The fact tbat a crime within the jurjsdiction of the Court bas bum committed 
by a person pursuant to an order of a Government or of a superior, wbetber military or civilian, 
shall not relieve tbat person of criminal responsibility unless: {a) The pmon was under a kgal 
obligation to obey orders of the ~overnmentpr ssupcrior in question; @) The p o n  did nor know 
that the order was unlawful; and (c)m mdtr was not manihdy unlawful. 2. For tbe purposes 
of this article, orders to coinmit genocide or crimes against humanhy are manifestly unlawful." 

Id., at 96.2-5.5.1. 
" See U.S. Naval War College, lntemtional Law Documents, at 194445,255 ( I  946). 



is almost indispensable to every military system. But this implks 
obedience to lawful orders only. If the act done pursuant to a superior's 
orders be murder, the production of the order will not make it any less'so. 
It may mitigate but it cannot justify the crime. We are of the view, 1 
however, that if the illegality of the order was not known to the inferior, 
and he could not reasonably have been expected to know of its illegality, 
no wrongful intent necessary to the commission of a crime exists and tbe 
interior [sic) will be protected. But the general rule is the members of the 
armed forces are bound to obey only the IawfUl orders of their 
commanding officers and they cannot escape criminal liability by obeying 
a command which violates international law and outrages fundamental 
concepts ofjustice. 

The Hostage Case (United States v. Wilhelm List er a].), 1 1 TWC 1236. 

0 The International Military Tribunal at Nuremberg declared in its judgment 
that the test of responsibility for superior orders "is not the existence of the order, but 
whether moral choice was in fact 

0 Domestically, the UCMJ discusses the defense of superior order in 
The Manual Courts-Martial, which provides in R.C.M. 91 6(d), MCM 2002: 

It is a defense to any offense that the accused was acting pursuant to 
orders unless tbe accused h e w  the orders to be unlawful or a person of 
ordinary sense and understanding would have known the orders to be 
unlawful. An act performed pursuant to a lawful order is justified. Ag act 
performed pursuant to an unlawful order is excused unless the accused knew 
it to be unlawful or a person of ordinary sense and understanding would have 
known the orders to be unlawfirl. . 

lnjernce o/lawjGulness. An order requiring the performance of a military duty or 
act may be inferred to be lawful and it is disobeyed at the. peril of the 
~ubordinate.~' 

(U) In sum, the defense of supen'or orders will generally be available for U.S. 
Armed Forces personnel engaged in exceptional interrogations except where the conduct 
goes so far as to be patently un laW.  

(U) 1 Trial of Major War Crimhls before the LnternationaI Military Tnibunal, Nurembcrg 14 Nowmber 
1945- 1 October 1946, at 224 (1947), excerpted in US. Naval War College, International Law Docuwnu, 
1946-1947, at 260 (1948). 
" (U) 'Jbis inhence does not apply to a patently illegal order, such as one that directs the commission of a 
crime. (Amcle 90, -3). .. '. 
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4. Lack ofDOJ Representation fir DOD  o on el Charged with I Criminal 

(U) DOJ representation of a defendant is generally not available in federal 
cdminal pkeedin&, even when the defendant's actions &cur within the scope of f e d d  
ernp~oyrnent.~~ 

B. Federal Civil Statutes 

1. 28 U.S.C. $1350 

CU) 28 U.S.C. $1350 extends Ihe jurisdiction of the U.S. District Courts to "any 
civil uelion by an alien for a fort on&, committed in violation of the !ow ofnations or a 
treaty ojthe ~ n i r e d  ~t iz tus ."~~ Section 1350 is a vehick by which victims of torture and 
other human rights violalions by their native government and its agents have sought 
judicial remedy for the wrongs they've suffered. However; all the decided cases we have 
found involve foreign nationals suing in US. District Courts for conduct by foreign 
ac~ord~ovemments." The District Court for the District of Columbia has detcnnined 
that Section 1350 actions, by the GTMO detainees, against the United States or its agents 
acting within the scope of employment fail. This is because (1) the United States has not 
waived sovereign immunity to sucb suits like those brought by the detainees, and (2) the 
Eisentmger doctrine barring habeas access ako precludes otber potential avenues of 
jurisdiction." This of course leaves intenogators vulnc~able in their individual capacity 
for conduct a court might find to constitute torture. Assuming a court would take 
jurisdiction over the matter and grant standing to the detainee36, it is possible that lhis 
statute would provide an avenue of relief for actions of the United States or its agents 
found to violate customary international law. f i e  Department of Justice has argued that 
Section 1350 does not provide a cause of action and is merely jurisdictional in nature. 
The Department of Justice is currently studying wherher to participate in ongoing Section 
1350 litigation. 

2. Torture Victims Protection Act ( T W A )  
~. 

0 In 1992, President Bush signed into law the Torture Victims Protection Act 
of 1991 ." Appended to the U.S. Code as a note to section 1350, the TVPA specifically 
creates a cause of action for individuals (or their successors) who have been subjected to 

32 (U) 28 CFR f 50. I5 (aX4) 
'' IU) 28 U.S.C. 1350, tbe Alien Tort Claim Act (ATCA). 
" 0 O e ,  for example, Abebe-ha v. Negewo, No. 93-9133, Vnird States Court of A~peals, Elcventb 
Circuit, Jao 10, 1996. In this case the 1 ltb Circuit concluded, "tbe Alien Tort Claim Act establisbes a 
federal forum wbere couns may fashion domcstic common law remedies to give effect to violations of 
customary i~tcmational law." 
3s (u) Al O d d  v. Uniud Sram, (DD-C., 2 4 )  
36 CU) FfIa~iga v. Peno-Irala, 630 F A  876 (2nd Cir. 1980) 685, note 18, "conduct of tbe type alleged here 

D [tomac] would be actionable under 42 U.S.C. 4 1983, or undoubtedly tbe Corntimion, if performed by a 
government official." 
37 CU) pub. L. Po. 102-256, 106 Stat- 73,28 IJ.S.C 3 1350(note). 



torture or extra-judicial killing by "an individual who, under actual or apparent authority, 
or color of law, ofany foreign nation - (I ) subjects an individual to torture sha& in a civil 
action, be liable for damages to that individual; or (2) subjects an individual to,extra- 
judicial killing shall, in a civil action, be liable for damages ...." (emphasis addkd)38 
Thus, the TVPA does not apply to the conduct of U.S. agents acting under the color of 
law. 

C. Applicability of the United States Constitution 

1. Applicability of the Coastitution to Aliens Outside the United States 

(U) Nonresident enemy aliens do not enjoy constitutional rights outside the 
sovereign territory of the United ~tates. '~ The courts have held that unlawful combatants 
do not gain constitutional rights upon transfer to GTMO as unlawful combatants merely 
because the U.S. exercises extensive dominion and control over GTMO.* Moreova, 
because the courts have rejected the concept of "de facto sovereignty," constitutional 
rights apply to aliens only on sovereign U.S. temtory. (See discussion under 
"Jun'sdiction of Federal Courts", injra.) 

(U) Although U.S. constitutional rights do not apply to aliens at GTMO, the U.S. 
criminal laws do apply to acts commitled there by virtue of GTMO's status as within the 
special maritime and temtonal jurisdiction. 

2. Tbe Constitution Defining U.S. Obligations Under Joter~ational Law 

(U) In the course of taking reservations to the Convention Against Torture and 
Other Cruel, and Inhuman or Degrading Treatment or ~ ~ s h m e n t ;  the United States 
determined that the Convention's prohibitions against cruel, inhuman or degrading 
treatment or punishment applied only to the extent that such conduct was prohibited by 
the Fifth, Eighth and Fourteenth Amendments to our ~ o n s t i t u t i o d ~  Consequently, 
analysis of these amendments is significant in determining the extent40 which the United 

(U) The definition of torture used in PL 102-256;s: "any act, directed against an individual in tbe 
offender's custody or physical control, by which severe pain or suffering (other than pain or sufkring 
arising ody  from or inherent in, or incidental to lawful sanctions) wbetha physical or mental, is 
intentionally inflicted on that individual for such purposes as obtaining fiom that inb'yidurrl or a third 
person information or a confession, punishing that individual for an act that individual or a third person has 
committed or is suspected of having committed, intimidating or coercing that individual or a third person, 
or for any reason based on discrimination of any kind." This d e f ~ t i o n  is substantially s i m h  (with no 
meaningful dificxence) to tbc definition in tbe T o m e  Statute. The definition of mental pain and suffering 
is tbe simc as in the T o m e  Statute. - -  

" (U) Eirennoger at 764. 
" 0 A1 Odoh v. UnitedSloier, @D.C., 2002). 
" ( ~ j  Amcks of ratification, 21 Oct 1994: "I. Tbe Senate's advice andconsent is subject to tbe followhg 
reservations: ( I )  That the United Stares considers itself bound by tbe obligation under article 16 to prevent 
'cruel, inhuman, or degrading treatment or punishment', only insofar as the term 'cruel, inhuman, or 
&=ding treatment or punishment' mans  tbe cruel, unusual and inhumane ecatwnt or punishment 
prohibited by the Fifth, Eigbtb, andlor Fou~teenth Amendments to tbe ConSbhih~n of tbe United States." 
Available at tbe UN documents site: bttp~~393.f94.138.190mtrnymen3/~eaty12measp.b~ 
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Stales is bound by the Convention. It s h o u l d b e c k ~ , ~ ~ v c r ,  tha  aliens held s t  
GTMO do not have constitutional n&ts under the ~"Amehdment's Due Process clause 
or the 8& Amendment. See Johnson v. Eisenrrager, 339 US. 763 (1950); US. v. 
Yerdugo- Urquidez, 494 US. 259 ( 1  990). 

a. Eighth Amendment 

CU) "An examination of the history of the Amendment and the decisions of this 
[Supreme] Court construing the proscription against cruel and unusual punishment 
conf.irms that it was designed to protect those convicted of crimes.''2 The import of this 
holding is that, assuming a court would mistakenly hold that it had jurisdiction to bear a 
detainee's claim, the claim would not lie under the 8th Amendment. Accordingly, 
detainees could not pursue a claim regarding their p~-conviction treatment under the 
Eight Amendment. 

(U) The standards of the Eighth Amendment are relevant, however, due to the 
U.S. Reservation to the Torhue Convention's definition of cn~el, inhuman, and degrading 
treatment. Under, ''cruel and unusual punishment" jurisprudence, there arc two lints of 
analysis that are relevant to the conduct of interrogations: (I) condJtions of confinement, 
and (2) excessive force. As a general matter, the excessive force analysis applies to the 
oacial use ofphysical force, oAen in situations in which an inmate has attacked another 
inmate or a guard whereas the conditions of confinement analysis applies to such things 
as administrative segregation. Under the excessive force analysis, "a prisoner alleging 
excessive force must demonstrate that the defendant acted 'maliciously and sadistically"' 
for the very purpose of causing harm. Porrer v. A'us.de, 534 U.S. 5 16,528 (2002) 
(quoting Hudson v. McMilIan, 503 U.S.1, at 7). Excessive force requires the unnecessary 
and wanton infliction of pain. Whirney v. Albers, 475 US. 312,3 19 (1 986). 

0 A condition of c ~ ~ n e r n e n t  is not "cruel and unusual" unless it (1) is 
"sufficiently serious" to implicate constitutional protection, id at 347, and (2) reflects 
"deliberate indifference" to the prisoner's health or safety, Formtu v. Brennun 51 I U.S: 
825, 834 (1  994). The first element is objective, and inquires whether the challenged 
condition is cruel and unusual. The second, so-called "bsubjectivc" element r e q d  
examination of the actor's intent and inquires whether the challenged condition is 
imposed as punishment. WiIson v. Selier, 50 1 U.S. 294,300 (1 99 1) ('me source of the 
intent requirement is not the predilections of this Court, but the Eighth Amemhent itself, 
which bans only cruel and unusualpunishment. If the pain inflicted is not formally meted 
out aspunirhment by the statute or sentencing judge, some mental element must be 
attributed to the inflicting o f i e r  before it can qualify."). 

0 The Supreme Court has noted that "In& static 'testy can exist by which 
courts determine whether conditions of confinement are cruel and unusual, for the Eighth 
Amendment must draw its meaning horn the evolving standards of decency that mark the 

" (V) l n p h o r n  v. Wright, 430 US. 6s 1,664 (I  977). In Ingmham, a case about corporal punjshmeot in a 
public junior high school, the Court analyzed the claim under tbe 14th amendment's Due Process clause, 
concJud+ that tbeconduct did not violate h e  14tb amendment, even though it invdved up to 10 whacks 
with a wooden paddk. 



progress of a mahlring society." Rhoda, 452 U.S. at 146 (citation omitted). See also 

0 Esrelle v. Gamble, 429 U.S. 97, 1 02 (1 976) (stating that tbe Eighth Amendment embodies 
"broad and idealistic concepts of dignify, civilized standards, humanity, and deyxy"). 
Nevertheless, certain guidelines emerge fiom the Supreme Court's j ~ s p n d e n c e .  

! 
0 The Court has established that "only those deprivations denying '& minimal 

civilized measures of life's necessities' sufficiently grave to form the basis of an Eighth 
Amendment violation." Wilson, 501 U.S. at 298, quoring Rhodes, 452 U.S. at 347. It is 
not enough for a prisoner to show that he has been subjected to conditions that are merely 
"restrictive and even harsh,'' as such conditions are simply "part of the penalty that 
criminal offenders payfir their offi:nses againsl society." ~hodes,'452 U.S. at 347. See 
also Wilson at 349 ("the Constitution does not mandate comfortable pnsons'~, Ratha, a 
prisoner must show that he has suffered a "serjous deprivation of basic human needs," id 
at 347, such as "essential food, medical care, or sanitation," Id. at 348. See also Wibon, 
501 U.S. at 304 (requiring "he deprivation of a single, identifiable human need such as 
f i ,  warmth, or exercise"). "The Amendment also imposes [the duty on officials to] 
provide humane conditions of confinement; prison officials must ensure that inmates 
receive adequate food, clothing, shelter, and medical care, and must take reasonable 
measures to guarantee the safety of the inmates." Farmer, 5 I 1 U.S. at 832 (citations 
omitted). The Court has also articulated an alternative test inquiring whether an inmate 
was exposed to "a substantial nsk or senous harm." Id. at 837. See also DeSpain v.. 
Uphog 264 F.3d 965,971 (10th Cir. 2001) ("In order to satisfy the [objective] 
requirement, the inmate must show that he is incarcerated under conditions posing a 
substantial risk of serious harm."). 

0 The various conditions of confinement are not to be assessed under a totality 
of tbe circumstances approach. In Wilson v. Seirer, 501 U.S. 294 (1 991), the Supreme 
Court expressly rejected the contention that "eacb condition must be considered as part of 
the overall conditions challenged." Id. at 304 (internal quotation marks and citation 
omitted). Instead the Court concluded that "Some conditions of confinement may 
establjsh an Eighth Amendment violation 'in combination' when eacb would not do so 
alone, but only when they have a mutually enforcing effect that prduces the deprivation 
of a single identifiable human need such as food, warmth, or exercise-for exarnpje, a low 
cell temperature at night combined with a failure to issue blankets." Id. at 304. As the 
Court ~~r explained, 'Wothing so amorphous as 'overall conditions' can rise to the 
]eve] of cruel and unusual punishment when no specific deprivation of a single human 
need exists." Id. at 305. 

(U) To demonsbate deliberate indifference, a prisoner must demonstrate %at the 
official was subjectively aware of that risk." Farmer v. Brennan 51 1 US. 125 (1994). As 
the Supreme Court further explained: 

We hold,. . that a prison oficial cannot be found liable under the Eighth 
Amendment for denying any inmate humane conditions of confinement unless the 
off?cial knows of and regards an excessive risk to inmate health or safi:ty', the 
official must both be aware of facts firom which the inference can be drawn that a 
substantial risk of serious hann exists and he must also draw the inference, 



Farmer v. Brennan 51 I U.S. 825; 83?,.(1994)..This standard requires greater culpability 
than mere negligence. See Farmer v. Brennan, 5 11 US. 825,837 (1 994); Wilson v. 
Seirer, 501 US. 294,302 (1991) ("mere negligence would satisfy neither [the Ff%itley 
standard of malicious and sadistic infliction] nor the more lenient deliberate indifference 
standard") (internal quotation marks omitted). 

0 The second line of cases considers the use of force against prisonm. The 
situation often arises in cases addressing the use of force while quelling prison 
disturbances. In cases involving tbe excessive use of force tbe central question is 
whether the force was applied fn good faith in an attempt to maintain or restore discipline 
or maliciously and sadistically with the very purpose of causing harm." Malicious and 
sadistic use of force always violates contemporary standards of decency and would 
constitute cruel and unusual punishment.u The courts apply a subjective test when 
examining intent of the oficial. In determining whether a correctional officer bas used 
excessive force in violation of the Eighth Amendment, courts look to several factors 
including: (1) "the need for the application of force"; (2) "the relationship between the 
need and the amount of force that was used"; (3) "the extent of injury inflicted"; (4) "the 
extent of the threat to the-safety of staff and inmates, as reasonably perceived by 
responsible officials on the basis of the facts known to them"; and (5) "any efforts made 
to temper the severity of a forcefid response.'*s Great delnence is given to the prison 
oficial in the carrying out of his duties.46 

(U) One of the Supreme Court's most recent opinions on conditions of 
confinement -Hope v. Pelzer, 122 S-Ct. 2508 (2002) - illustrates the Court's focus on 
the necessity of the actions undertaken in response to a disturbance in determining the 
officer's subjective state of~nind.~' In Hope, following an "exchange of vulgar remarks" 
between the inmate Hope and an officer, the two got into a ''wrestling match." Id. at . 
2512. Additional officers intervened and restrained Hope. See id. These officers then . 
took Hope back to prison. Once there, they required him to take off his shirt and then 
attacbed him to the hitching post; where he remained in the sun foj the next seven hours. 
See id. at 25 1 2- I 3. During this time, Hope received no bathroom breaks. He was given 
water only once or twice and at least one guard taunted him about being thirsty. See id. 
at 2513. .The Supreme Court concluded that the facts Hope alleged stated .an "obvious" 
Eighth Amendment violation. Id at 25 14. The obviousness of this violation stemmed 
fiom the utter lack of necessity for tbe actions the guards undertook. The Court 
emphasized that "'any safety concerns" arising fiom the scuffle between Hope and the 
officer '%ad long since abated by the time [Hope] was attached to tbe hitching post" and 

'' (U) Actions taken in "'good-faith. . .to maintain or restore discipiine" do not constitute excessive foroe. 
Hhley v. Albws, 475 US, 3 12,320-2 1 (1 986) 
(U) Hudron Y. Mdil l inn,  503 US. 1,9 (1992) 

" K4itIe-y at 32 1 .  
F+%itleyv.Alben,475U.S.(1986). 

" (LJ) Althougb tbe oficers' actions in Hope were undertaken in response to a scuffle b e w e n  an inmatt 
and a pard, tbe case is more properly tbougbt ofa "conditi~ns of ~onfinement" case rather than an 
"excess~ve force" cax.  By examining the officers' actions through the "deliberate indifference standard" 
the Cow analyzed it as a "'conC'tiom of confmemenr" cue. Tbc dellberate indifference standard is 
inapplicable to clairns of excessive force. 
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that there was a "clear lack of an emergency situation." Id. As a result, the Court found 
that "[tlhis punidve treatment arnount[edJ to [the] gratuitous infliction of 'wanton and 
unnecessary' pain that our precedent clearly prohibits." Id. at 25 15. Thus, the 'necessity 
of the governmental action bears upon both the conditions of confinement anal~sis as 
well as the excessive force analysis. 

(U) In determining whether the government's actions are "wanton and 
unnecessary," consideration must be given to the government's legitimate interests. Zn 
the context of the war on terrorism and the collection of intelligence fiom detainees 
regarding future attacks, the legitimate government interest is of the highest magnitude. 
In the typical conditions of confinement case, the protection of other inmates or officers, 
the protection of the inmate alleged to have suffered the cruel and unusual punishment, or 
even the maintenance of order in the prison, provide valid government interests for 
various deprivations. See, e.g., Anderson v. Nosser, 438 F.2d 183, 193 (5 th Cir. 1971) 
("protectjing] inmates fiom self-inflicted injury, prolectjing] the general prison 
population and personnel from violate acts on his part, [and] p&ent[ing} escape" arc all 
legitimate penological inrerests that would permit the imposition of solitary 
confinement); McMohon v. Beard, 583 F.2d. 172, 175 (5th Cir. 1978) (prevention of 
inmate suicide is a jegitimate interest). As with excessive force, no court has encountered 
the precise circumstances here under conditions of confinement jurisprudence. 
Nonetheless, there can be no more compelling government interest than that which is 
presented here and, depending upon the precise factual circumstances of an inlerrogation, 
e.g., where there is credible information that the detainee had information that could avert 
a threat, deprivations that may be caused would not be wanton or unnecessary. 

b. Fifth Amendment and Foupeentb  mendm merit^ 

(U) All persons within the {emtory oithe United States are entitled to the 
protections of Due Process as provided by the srn and 1 4 ~  Arnen&nents, including 
corporations, aliens, and presumptively citizens seeking readmission to the United States. 
However, the Due Process Clause does not apply to enemy alien belligerents engaged in 
hostilities against the United States and/or bied by military tribunals outside the territorial 
jurisdiction of the United states.*' The Ektinrrager doctrine works to prevent access by 
enemy belligerents, captured and held abroad, to US. cou*. Further, in United States v. 
Verdugo-Urguidez, 494 US. 259 (3990), the Supreme Court held that aliens outside the 
United States did not have Fourth Amendment rights against the U.S. govenunent. 
Indeed, in that case, the Court observed that extension of constitutional rights to aliens 
outside of the United States would interfere witb the military operations against the 
nation's enemies. 

In the detainee context, the standards of the Due Process Clavses are relevant 
due to the U.S. Reservation to tbe Torture Convention's definition of cruel, inhuman, and 

a Becausc tbe Due Process considerations under the 5th and 14th amendments are the same for our 
rhis analysis considers tbem .together. 

49fU) Johnson v. Eisewfrager, 339 U.S. 763 (1950); ln re Yomoshira, 327 US. 1 (1946). 
> *  : ;- S&&##$jg&m, 39 
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degrading treatment, which tbe United Stateh has defined to mean conduct prohibited 
under the Due Process Clause of the 5' and 14& ~mendment~  (In addition to the 
standards under the 8' Amendmen1 discussed above). The Due Process jurisprudence 
divided into two distinct categories-procedural due process and substantive due process. 
Procedural due process is manifest in issues pertaining to the provision of adequate 
administrative andlor judicial process, including notice and an opportunity to be he& 
Substantive due process involves questions of force being excessive in light of the 
government interest being addressed. In the detainee context, the limits of substantive 
due process define the scope of pemu'ss&le interrogation techniques that may be applied 
to uniawhl combatants held outside the United States. 

(U) Under tbe Fifth Amendment right to Due Process, substantive due prooffs 
protects an individual from "the exercise of power without any reasonable justification in 
the service of any legitimate governmental objective." County of Sacramento v. Lmu,  
523 U.S. 833,846 (1998). Under substantive due proms "oniy the most egregious 
of3jcial conduct can be said to be arbitrary in the constitutional sense." Id at 846 (internal 
quotation marks omitted). That conduct must ''shockIJ the conscience." See generally 
id; Rochin v. Colifrnia, 342 U.S. 165 (1 952)." By contrast to deprivations in 
procedural due process, whicb cannot occur so long as the government affords adequate 
processes, government actions that "shock the conscience" are prohibited irrespective of 
the procedures the government may employ in undertaking those actions. See generally 
Rochin v. Cal#tontia, 342 U.S. 164 (1 952). 

" -  

(U) To shock the conscience, the conduct at issue must involve more than mere 
negligence by the government oiKcial. See County of Sacramento, 523 U.S. at 849. See 
also Daniel v. Williams, 474 U.S. 327 (I 986) ('3listorically, this guarantee of due 
prowss has been applied to deliberate decisions of government ofilcials to deprive a 
person of life, liberty, or property.") (collecting cases). Instead, ''[Tjt is.. .behavior on the 
other end of the culpability spectrum that would most probably support a substantive due 
process claim: conduct intended to injure in some way unjustifiable by any govemment 
interest is the sort of official action most likely to rise to the conwienw-shocking level." 
See County of Sacramento, 523 US. at 849. In some circurnsta&es, however, 
recklessness or gross negligence may sufice. See id. The requisite level of culpability is 
ultimately 'hot. . .subject to mechanical application in unfamiliar temtory." Id. at 850. 
As the Court explained: "Debhate  indifference that shocks in one environme~t may not 
be so patently ebegious in another, and our concern with preseming the constitutional 
proportions oisubstantive due process demands an exact analysis of circumstances 
before any abuse of power is condemned as conscience shocking." Id. As a general 

mo In the s e m i n a l c ~  ofRmhin v Colfomiu, 342 U.S. 165 (1952), the polkc had some information 
&at rhe defendant was selling WS. %ec ofticers went to and entered tbe dekdant's witbout a 
warrant and forced open tbe door to &fendant's bedroom Upon ope- tbe door, tbc offiten saw two 
pills and asked tbe defendant about tbem The defendant promptly put them in his mouth. The officus 
3-d upon him and ancmptcd to extract tbc capsuks." Id. at 166. The police tried to pull &e pillj out 
of his mouth but despite considerable stmggl#the defendant swallowed hem. The poke tbtn took tbe 
defendant to a hospital wbere a docror forced an cnnetic solution into the defendant's stomach by sticking a 
tube down his throat and iuto his st~mch, whicb cause the dekndant to vomit up the pills, Tbc did in 
fact contain morphine. See id. Tbc Court found that tbe actions of the police oficcrs "shocked the 
comciem;e* and h e f o r e  violared Rochia's due proctss *hb. Id at 170. 



matter, deliberate indifirence would be an appropriate standard where there is a real 
possibility for actual deliberation. h other circumstauces, however, where quick 
decisions must be made (such as responding to a prison not), a heightened lev&] of 

is more appropn'ate. See id. at 851 - 52. ! 

0 The shock-the-conscience standard appears to be an evolving one as the 
Colgt's most recent opinion regarding this standard emphasized that ihe a n s c i m  
shocked was the "contemporary conscience." Id. at 847 n.8 (emphasis added). Tbe courl 
explained that while a judgment of what shocks the conscience "may be info& by a 
history of liberty protection, [I it necessarily reflects a traditional understanding of 
executive behavior, of contemporary practice, and of the standards of blame generally 
applied to them. * Id. Despite the evolving nature of the standard, the standard is 
objective rather than subjective. The Supreme Court has cautioned that although 'We 
gloss has . . . has not been fixed" as to what substantive due process is, judges ' h a y  not 
drawn on [their] merely personal and private notions and disregard the limits that bind 
judges in lbek judicial hnction.. . [T'Jhese limits are derived from considerations that arc 
hsed in the whole nature of our judicial process." Rochin, 342 U.S. at 170. See also, 
United Stares v. Lovasco, 43 I U-S. 783- (I 973) (reaffirming that the test is objective ratha 
than subjective). As the Court hrther explained, the conduct at issue must "do more than 
offend some fastidious squeamishness or private sentimentalism* in order t o  violate due 
process. Rochin, 342 U.S. at 172. 

(U) The Supreme Court also clan'fied in lngraham v. Wright, 430 U.S. 651 
(I 977), that under substantive due process, '1t)the~e is, of course, a de minimis level of 
imposition with which the Constitution is not concemed."ld. at 674. And as Fo- 
Circuit has noted, it is a "principie.. .inherent in the Eighth [Amendment] and 
[substantive due process" that "[nlol . . .every malevolent touch by a prison guard gives 
rise to a federal cause of action. See Johnson v. Glick, 481 F.2d at 1033 ("Not every push 
or shove, even if it may later seem unnecessary in the peace of a judge's chambers, 
violates a prisoner's constitutional rights")." Riley v. Dorzon, 1 I SyF.3d 1 159, I 167 (4* 
Cir. 1 997) (quoting Hudson, 503 U.S. at 9). Instead, "the [shock-the~nscience]. . . 
inquiry.. ..[is] wbether the force applied caused injury so severe, and was so 
disproportionate to the need presented and so inspired by malice or sadism.. .that it 
amounted to a brutal and inhumane abuse of oficial power IiteraJly shocking to the 
conscience." Webb v. McCuNough, 828 F.2d 1 15 1,1158 (6° Cir. 1987). Examples of 
physical brutality that "shock the conscience" include: the rape of a plaintiff by 
uniformed ficer, see Jones v. Wellhorn, 104 F.3d 620 (4* Cir. 1997); a police officer 

- striking a plaintiff in retaliation for the laintiff photographing the police officer, see P Shillinford v. Holmes, 634 F.2d 263 (5 Cir. 198 1); police officer shot a fleeing suspect's 
legs without any probable cause other than the suspect's running and failing to stop, see 
AIdridge v. Mullins, 377 F. Supp. 850 M.D. Term. 1972) a r d ,  474 1 189 (6* Cir. 1973). 
Moreover, beating or sufficiently threatening someone during the course of an 
inenogation can constitute conscience-shocking behavior. See Gray v. Spillman, 925 
F.2d 90,91 (4' Cir. 199 1) @laintiff was beaten and threatened with M e r  beating if he 
did not confess). By contrast, for example, actions such as verbal insults and an angry 
slap of "mdjum force" did not c o n s t i ~ e  behavior that "shocked the conscience." See 



I .  

Riley v. Dorm, 1 15 F.3d 1 159,1168 n.4 (4m Cir. 1997) (Ending claims that such - 
behavior shocked the conscience ""men'tless"). 

(U) Physical brutality is not the only conduct that may meet the sbock-the- 
consciekc standard. In COO& v. Dupnik, 963 F2d 1220 (9' Cir. 1 992) (en banc), the 
Ninth Circuit held that certain psychologically-coercive interrogation techniques could 
constitute a violation of substantive due proceSs. The interrogators techniques were 
""designed to instill soess, hopelasosss, A d  fear, and to break [the susjmt-'s] resistance." 
Id. at 1229. The officers planned to ignore any request for a lawyer and to ignore tbe 
suspect's right to remain silent, with' the express purpose that any statements he might 
oKer would help keep him from testifying in his own defense. See id. at 1249. It was 
this express purpose that the court found to be the "'aggravating factor" tbat lead it to 
conclude that the conduct of the police "shocked the conscience." Id. at 1249. The court 
reasoned that while "'it is a legitimate purpose of police investigation to gather evidence . 
and muster information that will surround a guilty defendant and make it difficult if not 
impossible for him to escape justice[,]" ''when the methods chosen to gatber evidence and 
information are deliberately unlawful and flout the Constitution, the legitimacy is lost." 
Id. at 1250. In WiIkins v. May, 872 F.2d 190 (7' Cir. 1989), the Seventb Circuit found 
that severe mental distress inflicted on a suspect could be a basis for a substantive due 
process claim. See id. at 195. See also Rhrodes v. Robinson, 61 2 F2d 766,77 1 (36 Cir. 
1979) (claim of emotional harm could be the basis of a substantive due process claim). 
The Wilkinr court found that under certain circumstances interrogating a suspect with gun 
at his head could violate those rights. See 872 F.2d at f95. Whether it would rise to the 
level of violation depended upon whether the plaintiffwas able to show "'misconduct that 
a reasonable person would find so beyond the norm of proper police procedure as to 
shock the conscience, and that it is calculated to induce not merely momentary fear or 
anxiety, but severe mental suffering, in the plaintifi" Id. On the other hand, we note that 
merely deceiving the suspect does not shock the conscience, see, eg,, United Stares v. 
Bymm, 145 F.3d 405 (I" Cir. 1998) (assuring defendant he was not in danger of 
prosecution did not shock tbe conscience) nor does the use of sympathy or Sends as 
intermediaries, see, e-g., United States v. Simrob, 901 F.2d 799,8D9 (9th Cir. 1990). 

0 Although substantive due process jurisprudence is not necessarily uniform in 
all applications, several principles emerge. First, whether conduct is consciencc- 
shocking turns in part on whetber it is without any justif cation, i.e., it is "inspired by . 
malice or sadism." Webb, 828 F .2d at I 158. Although unlawful combatants may not 
pose a threat to others in the classic sense seen in substantive due process cases, the 
detainees bere may be able to prevent great physical injury to countless others through 
their knowledge of future attacks. By contrast, if the interrogation methods were 
undertaken solely to produce severe mental suffering, they might shock the conscience. 
Second, the official must have acted with more than mere negligence. Because, generally 
speaking, there will be time for deliberation as to the methods of interrogation that will be 
employed, it is likely that the culpability requirement here is deliberate indifference. See . 
Counv of Socranrenro, 523 U.S. at 851-52. Thus, an omcia1 must h o w  of a serious lisk 
to ~e health or safety of a detainee and he must act in conscious disregard for that risk in 
order to violate due process standards. Third, this standard permits some physical 
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contact. Employing a shove or slap as part of an interrogation would not nm afoul of this 

0 standard. Fourth, the detainee must sustain some sort of injury as'a result of the conduct, 
e-g., physical injury or severe rnen4al distress, in order for the constraints of shbstantive 
due process to be applicable. ! 

D. Jurisdiction of Federal Courts 

I .  Jurisdiction to Consider Constitutional Claims 

(U) The federal habeas statute provides that courts may only grant the writ 
"within their respective jurisdictions." This has been interpreted to limit a court's subject 
matter jurisdiction over habeas cases to those in which a custodian lies within tbc 
jurisdiction. For U.S. citizens, habeas jurisdiction lies regardlessof where the detention 
occurs. The habeas action must be brougbt in the district in which a custodian resides or, 
if all custodians are outside the United States, in the District of Columbia. For aliens, 
there is no habeas jurisdiction outside the sovereign temtory of the United $tata5 '  

(U) As construed-by the courts, habeas jurisdiction is coterminous with the reach 
of constitu tional rights, although that result is a matter of statutory construction. 
Congress has the power to extend habeas jurisdiction beyond the reach of constitutional . . 
rights but may not place greater restrictions on it. . . 

(U) In Johnson v. Eisentrager, the Supreme Court ruled that enemy aliens, 
captured on the field of battle abroad by the US. Anned Forces, tried abroad for war 
crimes, and incarcerated abroad do not have access to the US. courtss2 over a habeas 
petition filed by German nationals seized by U.S. soldiers in China. Eisenzrager 
considered habeas corpus petitions ,by German soldiers captured during WWIJ in China 
supporting the Japanese, convicted by Military Commission sitting in China, and 
incarcerated in Germany and concluded that United States courts lacked jurjsdi~tion?~ 

- 

" (U) Johnson v. Eisentroger, 339 U.S. 763 (1 950). 
'' 0 Johnson v. Eisennoger, 339 US. 763,777 (1950). W e  arc here confronted with a decision wbose 
basic prcmise is that tbcse prisoners arc entitled, as a constitutional right, to sue in some court of the United 
Stars for a writ of babeas corpus. To support that assumption we must hold tbat a prisonex of our military 
authorities is constitutionally entided to the writ, even tbougb he (a) is an enemy alien; (b) has never been 
or resided in tbe United States; (c) was captured outside of our temtory aad tberc beId in military custody 
as a prisoner of war; (d) was tried and convicted by a Military Commission sitting outside tbe United 
Smtes; (t) for offenses against laws of war committed outside tbc United States; (f) and is at all times 
hpn'soned outside the United States." With tbose words, tbe Supreme Court held that: 'a nonresident 
enemy alien bas no access to our courts in warriw.* 
53 (U) For a fuller discussion of Habeas Corpus law as ii applies to Naval Base, Guantanamo Bay, see 
nemorandum, LCDR F. Greg Bowman of 29 Jan 02, subj: CRIMINAL JWUSDICTION AND ITS 
U-+Em OF AVAILABLlW OF THE WUT OF HABEAS CORPUS AT U.S. NAVAL BASE, 
GUANTAhlAMO BAY, CUBA (on fik). 



Recently, unlawful combatants detained at Guantanamo Bay, Cuba (GTMO) - - 
have sought review in U.S. district court through the writ of habeas carpus, 28 U.S.C. 9 - 

0 Two courts have examined, and rejected, petitioners' claims that US. 
exclusive jurisdiction over GTMO results in a form of "de facto sovereignty" and, 
therefore, vests habeas jurisdiction in the kderal courts. 

2. Otber Bases for Federal Jurisdiction 

(U) In addibon, one group of GTMO detainees has challenged conditions of 
confinement through the Alien Tort Claims Act (ATCA) and the Administrative 
Procedures Act (APA). The courts have declined to exercise jurisdiction on those 
theories in each case to date. Petitioners in A1 Odah atcmpted to circumvent the 
temtorial limitations of habeas by bringing their action under tbe APA and ATCA, 
however the U.S. Court of Appeals for the District of Columbia held that tbe courts did 
not have jurisdiction with respect 80 the petitioners' claims under any theory, finding that 
their status as aliens unconnected to the United States makes them beyond the jurisdiction 
of the federal courts. See Odah Y. United States, 32 1 F-3" 1 134 (DC Cir. 2003JS5 

(U) The cowt also held, in the ahernatbe, that itlacked jurisdiction even if 
petitioners were not barred by the exclusive nature ofhabeas actions. The ATCA 
provides the "district courts shall have original jurisdiction of any civil action by an alien 
for a tort ody, commitled in violation of the law of nations or a treaty of the Unjfed 
States." 18 U.S.C. 4 1350. The ATCA, although it provides federaljun'sdiction over 
private suits, does not waive sovereign immunity for a suit against theunited stat&. Tbe 
courts have held that the APA's waiver of sovereign immunity for nonmonetary damages 
can theoretically be used to maintain an ATCA action against the United States. The A1 
Odah Court, however, found that the APA's exemption for '2niitary autbon'ty exercised 
in the field in time of war or in occupied territory" precluded the ATCA. ., ,. 
3. Tbe Military Extraterritorial Jurisdiction Act 

(U) The Military E~ t r a t e~ to r i a l  Jurisdiction Act (MEJA), 18 U.S.C. 3261 
seq, extends Federal criminal jurisdiction for serious Federal offenses committed outside 
the United States to civilian persons accompanying the Armed Forces (e,g., civilian 
employees and contractor employees), and to members of the Armed Forces who 
commitled a criminal act while subject io the UCMJ but who are no longer are subject to 
the UCMJ or who committed the offense with a defendant not subject to the UCMJ. The 
standard is that if the conduct by the individual would "constitute an offense punishable 
by imprisonment for more than one year ifthe conduct had been engaged in within the 
special maritime and iemiorial jurisdiction of the United Stores." (emphasis added). 

/ 
(U) Coalition ofCIergy v. B d ,  189 F. Supp. 2d 1036 [CD. Cal.), a h d  in part and vacated in pan, 

3 10 F3d 1 153 (gQ Cir. 2002); Rasd v. Bush, 21 5 F.2d 55 (DJ).C. 2002). 
'' CU) The co- opinion in Odah argued that, in addition to not providing a mans ofjurisdiction, tbe 
ACTA also did not provide an indepcndtot cause of action. 



E. Tbe Uniiorrn Code of Military ~us t ice  
1 

(U) . The Uniform Code of Military Justice (UCMJ) applies to ~ & t e d  States 
F o r m  on active duty, at all times and in all places througho"t the world. Members of the 
Reserve component and retired regular officers can, under certain circumstances, also be 
subject to the UCMJ, as can civilians accompanying the Armed Forces in time of war 
under certain circurn~tances.~ 

1. Offenses 

(U) A number of UCMJ provisions potentially apply to service members 
involved in the interrogation and supervision of the interrogation ofdetainees. Most 

57 
significant are the following: 

a. Cruelty, Oppression or Maltreatment, Art 93 

(U) The elements of the offense are that the alleged victim was subject to the 
orders of the accused and that the accused was cruel toward, oppressed, or maltreated the 
victim. The cruelty, etc. need not be physical. Subject to the orders of, includes persons, 
subject to the UCMJ or not, who are by some reason of some duty are required to obey 
the lawhl orders of the accused, even if not in the direct chain of command of the 
accused. "Cruel," "oppressed," and "maltreated" refer to unwarranted, harmful, abusive, 
rough or other unjustifiable treatment that, under all the circumstances, results in physical 
or mental pain or suffixing and is unwarranted, unjustifxd and unnecessary for any 
lawful purpose. It is measured by an objective standard. MCM N-25; MJB, Section 3- 
17-1. 

b. Reckless Endangerment, Art 134 

The elements of the offense are that the accused engaged in wrongful 
conduct that was recWess or wanton and that the conduct was jikely to produce death or 
grievous bodily harm. "[LJikely to produce" means the natural or probable consequences 
of particular conduct. "fG]rievous bodily hann" includes injuries comparable to 
fractured or dislocated bones, serious damage to internal organs. MCM IV-119; MJB, 
Section 3-IOOA-1. 

c. Assault, Art 128 

CU) This article encompasses the following offenses: 

' 6  CU) Amclc 2 UCMI; Rules for Courts-Martial, Rule 202, and Discussion. 

B '' 0 'Jk iollowing arc exnaaed horn the &partmeot of tbc Army Pamphlet 27-9, Military Judges' 
Benchb~k(MJB), which summarizes Ihc requirements of tbe Manual For Cow-Maitial (MCM) and case 
law applicabk to trials by cow3 mama]. 



(U) Simple assault - The elements are that the accused attempted or offered to 
do bodily harm to an individual and that such attempt or offer was done with unlawful 
force and violence. An act of fonx or violence is unlawful if done without legal 
justification or excuse and -without the consent of the victim. The use of thieatening 
words accompanied by a menacing act or gesture may constitute an assault. MCM W- 
81; MJB, Section 3-54-1. 

(v Assault consummated by a batlery - An assault resulting in actual infliction 
of bodily harm is a battery. Bodily h m  means any physical injury to or offensive 
touching, however slight. MCM W-83; MJB, Section 3-54-1A 

(U) Aggravated ossauh (use of a dangerous weapon, means or/orce) - In 
addition to the elements of an assault, this offense requires that the means or force 
attempted or offered was used in a manner likely to produce death or grievous bodily 
ham. Any object, regardless of its normal use, could become a means likely to inflict 
grievous bodily harm depending on the manner in which it is actually used. MCM N-84; 
MJB, Section 3-54-8 

(U) There are multiple instances in which authority and context permit touching 
- by police offken,  prison guards, training NCOs, etc. - that would not be lawfil under 
other circumstances. A central issue would be how clearly the limits of authority were 
defined and whether under the circumstances the individual exceeded the scope of that 
authority. "&. 

. 
d . . .  Ipvoluntary Maaslaugbter, Art 11 9 

The elements ofthis offense are &at acts or omissions constituting culpable 
negligence resulted in an unlawful killing. Culpable negligence contemplates a level of 
heedlessness in circumstances in which, when viewed in the light of human experience, 
might foreseeably result in death. MCM N-64. Failure to develop and follow 
reasonable protocols providing for the health and safety of detaiwes during 
interrogations of detainees could amount to such culpable negligence. MJB, Section 3- 
44-2. 

e. Unpremeditated Murder, Art 118 

0 The relevant elements of the offense are that the person is &ad, his death 
resulted fiom the act or failure to act of the accused, that the killing was unlawful, 
without legal justification, and at that time the accused had tbe intent to inflict great 
bodily ham upon the person. MCM N-118, MJB, Section 3-43-2. 

r e  
Disobedie~ce of Orders, Art 92 

0 This offense is cornmitWJ'when the accused, having a duty to do so, fails to 
obey lawful orders or regulations. MCM N-23; MJB, Section 3-16. The duty to obey 
may extend to treaties and statutes as well as regulations. The Convention against 
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Torture and the general case law regarding cruel and unusual punishment may be rekvant 
here as it is for Article 93. See generally, Wilson v. Seiter, 501 U.S. 294 (1 991). 

g. Dereliction of Duty, Art 92 

(U) A dereliction occurs when an individual h e w  or should have known of 
certain prescnied duties and either willfully or through neglect was derelict in the 
performance of those duties. MCM JV-24; MJB, Section 3-16-4. Customs of the senice 
as well as statutes and treaties that have become the law of the Iand may create duties for 
purposes of this article. 

b. Maiming, Art 3 24 

(CT) The elements of this offense are that the accused intentionally inflicted an 
injury on a person, and whether intended or not, that the injury seriously disfigured the 
person's body, destroyed or disabled an organ or member, or seriously dimiGshed the 
person's physical vigor. MCM N-77; MJB, Section 3-50-1. 

2. Affirmative Defenses under the UCMJ (R.C.M. 91 6) 

(U) ln order for any use of force to be lawfbl, it must either be justified under the 
circumstances or an accepted affirmative defense is present to excuse the otherwise 
unlawfd conduct, No case law was found that defines at what point force or violence 
becomes either lawfix1 or unlawful during war. Each case is by its nature, dependent 
upon the factual circumstances surrounding the incident. 

0 Applying accepted rules ior the law of armed conflict, the use of force is only 
authorized when there is a military purpose and the force used is no greater than 
necessary to achieve the objective. The existence of war does not in and of itselfjustify 
all forms of assault. For instance, in United Stares v. Calley, 22 tfS.C.MA. S34,48 
C.M.R. 19 (1 973), the court recognized that "while it is lawful to kill an enemy in the beat 
and exercise of war, to kill such an enemy after be has laid down his anns . . .. is murder." 
Further, the fact that the law of war has been violated pursuant 16 an order of a superior 
authority, whether military or civil, does not deprive the act in question ofits character of 
a war crime, nor does it constitute a defense in the trial of an accused individual, unless 
he did not know and could not reasonably have been expected to know that the act 
ordered was unlawful. In all cases where the order is held not to constitute a defense to 
an allegation ofwar crime, the fact that the individual was acting pursuant to orders may 
be considered in mitigation of punishment. The thrust of these holdings is that even in 
war, limits to the use and extent of force apply. 

(tJ) For the right of self-defense to exist, the accused must have had a reasonable 
apprehension that death or grievous bodily harm was about to be' inflicted on himself. 
The test is whether, under the same facts and circumstances, an ordinary prudent adult 



person faced with the same situation would have believed that there were grounds to fear 

0 immediate death or senous bodily hann (an objective test) and the person must have 
actuaHy believed that the amount of force used was required to protect against death or 
serious bodily h a m  (a subjective test). Grievous bodily harm means serious bodily 
injury. It does not mean minor injuries such as a black eye or a bloody nose, but does 
man fractured or dislocated bones, deep cuts, tom members of the body, serious damage 
to internal organs, or other serious bodily injuries. MJB, Section 5-2. (See also the 

. discussion of 'Self-Defense" under the discussion of Federal law, supra.) 

b. Defense of Anotber 

&J) For this defense, the accused must have had a reasonable belief that ham 
was about to be inflicted and that the accused actually believed that force was necessary 
to protect that person. The accused must actually believe that the amount of force used 
was necessary to protect against the degree of harm threatened. MJB, Section 5-3-1. 

c. Accident, . 
(U) This defense arises when an accused is doing a lawful act in r lawful manna, 

fiee of any negligence, and unforeseeable or unintentional death or bodily hann occurs. 
MJB, Section 5-4. --- -- -._ _ _  . 

d. Mistake of Fact ... 

a (U) lfignorance or mistake of a fact concerns an element of an off~;ense~involving 
specific intent, the ignorance or mistake need only exist in the mind of the accus;td, i.e., if 
the circumstances of an event were as the accused believed, there would be no offase. 
For crimes not involving specific intent, the ignorance or mistake must be botb honest 
(actual) and reasonable. The majority of the crimes discussed above do not require 
specific intent. For instance, in the case ofviolations of general orders, knowledge is 
presumed. Most of the "mistakes" would likely be mistakes of l a y  in that the accused 
would not believe that the conduct was unlawful. While mistakes of law are generally 
not a defense, unawareness of a law may be a defense to sbow the ab&nu of a criminal 
state of mind when actual knowledge is not necessary to establish the offense. MJB, 
Section 5- 1 1. 

e. Coercion or duress 

(U) It is a defense to any offense except killing an innocent person that the 
accused's participation in the offense was caused by a reasonable apprehension that the 
accused or another innocent person would be immediately kijled or would immediately 
suffer senous bodily injury if the accused did not commit the act. This apprehension 
must reasonably continue throughout the commission of the act, If the accused has any 
reasonable oppo-ty to avoid committing the act without subjecting the accused or 
another innocent person to the harm threatened, this defense shall not apply. R.C.M. 
91 6 0 ) ,  MJE, Section 5-5. 



(U) To establish a duress defense it must be shown that an accused's participation 
in the offense was caused by a reasonable apprehension that tbe accused or another 
innocent person would be immediately killed or would immediately su& se&us bodily 
harm if the accused did not commit the act. The,apprehension must reasonabl? continue 
throughout the commission of the act. If the accused has any reasonable opportunity to 
avoid co-tting the act without subjecting the accused or another innocent person to the 
harm threatened, this defense shall not apply. The Court of Appeals stated in United 
Sram v. Fleming, 23 C.M.R 7 (1957), that the defense of duress'is available to an 
accused only if his commjssion of the crime charged resulted &om reasonable fear of 
imminent death or grievous bodily hann to himself or his family. The risk of injury must 
continue throughout the criminal venture. 

f. Obedience to Orders (MJB, Sections S-8-1 and 5-8-2) 

0 The viability of obedience to orders as a defense turns on the directives aM1 
policy of the service member's Chain of Command. For example, when tbc interrogator 
at the direction of the command employs the use ofphysical force as an interrogation 
method, he/she would certainly raise the defense of obedience to orders. The question 
then becomes one of depee. While this may be a successful defense to simple assaults or 
batteries, it would unlikely be as successful to more serious charges such as maiming and 
rn&~slaughter. Within the middle of the spectrum lay those offenses for which the 
effectiveness of this defense becomes less clear. Those offenses would include conduct 
unbecoming an officer, reckless endangerment, cruelty, and negligent homicide. 

0 Obedience to orders provides a viable defense only to the extent that the 
accused acted under orders, and did not h o w  (nor would a person ofordinary s-e have 
known), the orders were unlawfid. Thus, the viability of this defense is keyed to the 
accused's (or a reasonable person's) knowledge of the lawfulness of the order, Common 
sense suggests that the more aggressive and physical the technique authorized (ordered) 
by the command, the more udikely the reasonable belief that tbesder to employ such 
rnetbods is lawful. 

(U) In order for any use of force to be lawful, it must either (i) be justified under 
the circumstances or (ii) an accepted affirmative defense is present to excuse the 
otherwise unlawfil conduct. No case law was found that defines at what point force or 
violence becomes either lawful or unlawful during war. Each case is by its nature, 
dependent upon the factual circumstances s ~ ~ ~ o u n d h g  tbe incident. 

(U) Applying accepted rules fbr the law of a m d  conflict, the use of force is only 
authorized when there is a military purpose and the force used is no greater than - 

necessary to achieve tbe objective. The existence of war does not in and of itself justify 
all forms of assault. For instance, in US v. Calley, the court recognized that ''while it is 
lawful to kill an enemy "in the heat and exercise of war, to kill such an enemy after he 
has laid down his m s  . . . is muider." Further, the fact that the law of war has been 
violated pursuant to an order of a superior authority, whether military or civil, does not 
deprive the act in question of its character of a war crime, nor does it constitute a defense 



in the trial of an accused individual, unless he did not know and could not reasonably 
have been expected to know that the act ordered was unlawful. in all cases where the 
order is held not to constituk a defense to an allegation of war crime, the fact that the 
individual was acting pursuant to orders may be considered in mitigation of punishment." 
The thrust of these holdings is that even in war, limits to the use and extent of force 
apply- 

g. Necessity 

(U) Another common jaw affirmative defense is one of necessity. This defense is 
recognized by a number of states and is applicable when: 1) the harm must be committed 
under the pressure of physical or natural force, rather than human force; 2) the h a m  
sought to be avoided is greater than (or at least equal to) that ham sought to  be prevented 
by the law defining the offense charged; 3) the actor reasonably believes at the moment 
that his act is necessary and is designed to avoid the greater harm; 4) the actor must be 
without fault in bringing about the situation; and 5) the h a m  threatened must be 
imminent, leaving no alternative by which to avoid the greater harm. 

(U) However, military courts have treated the necessity defense with disfavor, 
and in fact, some have refused to accept necessity as a permissible defense (the MCM 
does not list necessity as an affirmative defense under RCM 916). "The problem with the 
necessity defense is that it involves a weighing of evil inflicted against evil avoided and 
is, thereby, dificult to legislate." The coulls also havePhbeen reluctant to embrace the 
defense due to a "fear that private moral codes will be substituted for legislative 
determination, resulting in a necessity exception that swallows the ~ l e  of law." United 
Sfores v. Rankins, 34 MJ 326 (CMA 1 992). 

CU) The effect of these cases is that the MCM recognizes that an accused may 
commit an illegal act in order to avoid the serious injury or death of the accused or an 
innocent person. However, military law limits this defense only when there is an 
imminent and continuing h a m  that requires immediate action to prevent. Once the 
immediacy is gone, the deknse will no longer apply. Ostensibly, the use of force to 
acquire information h m  an unlawful combatant, absent immediate and compelling 
circumstances, will not meet the elements established by the MCM and case law. (But 
see the necessity defense in tbe discussion of Federal law, supm.) 

3. Legal doctrines could render specific conduct, otherwise criminal, not 
unlawful 

See discussion of Commander-in-Chief Authority, supra. 



N. Considerations Affecting Policy - 

A. Historical Role of U.S..Armed Forces 

1. Background 

0 The basic principles of interrogation doctrine, procedures, and techniques 
applicable to Anny intelligence interrogations &om June 1945 through May 1987 were 
contained in Field Manual (334) 30-15, Examination ofPersonne1 and Documents. FM 
30-1 5 set forth Army doctrine pertaining to the basic principles of intelligence 
interrogations and established the procedures and techniques applicable to Army 
intelligence interrogations ofaon-U.S. personnel. The other Senices report that they too 
apply \he provisions of this Field Manual. 

2. Interrogation Historical Overview 

CU) FM 30-15 stated that the principles and techniques of intmogation discussed 
within the manual are to be used within tbe constraints established by humanitarian 
intemational law and the Uniform Code of Military Justice ('UCMJ"). The fundamental 
principle underlying Army doctrine concerning intelligence interrogations between 1945 
and the issuance of current doctrine in i 987 (FM 34-52), is that the commander may 
utilize all available resources and lawful means in the accomplishment of his mission and 
for the protection and security of his unit. However, a strong caveat to this principle 
noted, "treaty commitments and policy of tbe United States, international agreements, 
international law, and the UCMJ require the conduct of military to conform witb the law 
of war." FM 30-1 5 also recognized that Army intelligence inte~ogations must confozm 
to tbe "specific prohibitions, limitations, and restrictions established by the Geneva 
Conventions of 12 August 1949 for the handling and treatment of personnel captured or 
detained by military forces" (citing FM 27-1 0, The Law of Land Wad'). 

A< 

(U) FM 30-1 5 dso stated that 'tiolatims of the customary and treaty law 
applicable to the conduct of war normally constitute a concurrent violation of the 
Uniform Code of Military Justice and will be prosecuted under that code." The manual 
advised h y  personnel that it was "the direct responsibility of the Commander to insure 
that the law of war is respected in the conduct of warfare by forces in his command." 
Thus, the intelligence interrogation techniques outlined in FM 30-1 5 were based upon 
conduct sanctioned under international law and domestic U.S. law and as corntrained 
within the UCMJ. 

(U) Historically, the intelligence staff officer (G2/S2) was the primary Army staff 
omcer responsible for a11 intelligence functions within the command structure. This 
responsibility included interrogation of enemy prisoners of war (EPW), civilian internees, 
and other captured or detained pekons. In conducting interrogations, the intelligence 
staflofficer was responsible for insuring that these activities were executed in accordance 
with international and domestic US. law, United States Government policy, and the 
applicable repiations and field manuals regarding the treatment and handling of EPWs, 



civilian internees, and other captured or detained persons. h the maintenance of 
interrogation collection, the intelligence staff officer was required to provide guidance 
and training to interrogators, assign d k t i o n  requirements, promulgate regulations, 
directives, and field manuals regarding intelligence herrogatjon, and insure that 
interrogators were trained in international and domestic U.S. law and the applicable 
m y  publications. 

(U) FM 30-1 3 stated that intelligence interrogations are an art involving the 
qwstioni31g and examination of a source in order to obtain the maximum amount of 
usable information. Interrogations are of many types, such as the interview, a debriefing, 
and ar, elicitation. However, the FM made clear ihat the principks of objective, 
initiative, accuracy, prohibitions against the use of force, and security apply to all types 
of interrogations. The manual indicated that the goal is to collect usable and reliable 
information, in a lawful manner, promptly, while meeting the intelligence requirements 
of the command. 

(U) FM 30: 1 5 emphasized a prohibition on the use of force during interrogations. 
This prohibition included the actual use of force, mental torture, threats, and exposure to 
inhumane treatment of any kind. Interrogation doctrine, procedures, and techniques 
concerning the use of force are based upon prohibitions in international and domestic 
U.S. law. FM 30-1 5 stated that experience revealed that the use of force was unnecessary 
to gain cooperation and was a poor interrogation technique, given that i ts use produced 
unreliable information, damaged fbture interrogati~ns~md induced those being 

0 interrogated to offer information viewed as expected in order to prevent the use of force. 
However, FM 30-15 staled that the prohibition on the use of force, mental or physical, 
must not be confused with the use ofpsycbological tools and deception techniques 
designed to induce a source into providing intelligence information. 

(U) The Center for Military History has been requested to conduct a search of 
government databases, to indude the Investigative Records Repository, for 
documentation concerning the histoncd participation of the US;-Armed Forc~s in 
interrogations and any archival materials related to in!errogatiw techniques. As of tbe 
writing of this analysis, no reply has been received. 

3. Current Doctrine 

0 In May 1987, the basic principles of current doctrine, procedures, and 
techniques applicable to Army intelligence interrogations were promulgated in Field 
Manual (IN) 34-52, Intelligence Interrogation. FM 34-52 provides general -guidam;e for 
commanders, stafTof3cers, and other personnel in the use of interrogation elements in 
Army inrelligence units. It also outlines procedures for handling sources of 
interrogations, the exploitation and processing of documents, and the reporting of 
intelligence gained through interro#ation. Finally, FM 34-52 covers directing and 
supervising interrogation operations, donilkt scenarios, and their impact on interrogation 

0 
operations, to include peacetime interrogation operations. 



(U) Army interrogation doctrine ioday, and since 1945, places particular 
emphasis on the humane handling of captured personnel. Interrogators receive specific 
instruction by Army Judge Advocates on the requirements of international andtdomestic 
US law, to include constraints established by the Uniform Code of Military fust i~e (e.g. 
assault, cludty and maltreatment, and communicating a threat). 

(U) FM 34-52 adopted the principles and framework for conducting intelligence 
interrogations as stated in FM 30-15. FM 34-52 maintained the established Army 
doctrine that intelligence interrogations involved the art of questioning and examining a 
source in order to obtain the maximum amount of useable information. FM 34-52 also 
reiterated Army doctrine that the principles of objective, initiative, accuracy, prohibition 
on the use of force, and security apply to all types of interrogations. The goal of 
intelligence interrogation under current doctrine% the same, the collection of usable and 
reliable information promptly and in a lawful manner, while meeting the intelligence 
requirements of the command.. 

(U) FM 34-52 and the cwiculum at U.S. A m ~ y  Intelligence Center, Fort 
Huachuca, continue to emphasize a prohibition on the use of force. As stated in its 
predecessor, FM 34-52 defines the use of force to include actual force, mental torture, 
threats, and exposure to inhumane treatment of any kind. The underlying basis for this 
prohibition is the proscriptions contained in international and domestic U.S. law. Cunent 
Army intelligence interrogation docnine continues to view the use of force as 
unnecessary to gain the cooperation of captured personnel. Army interrogation experts 
view the use of force as an inferior technique that yields information of questionable 
quality. The primary concerns, in addition to the effect on information quality, are the 
adverse efffect on future interrogations and the behavi,oral change on those being 
interrogated (offering particular information to avoid the use of force). However, the 
h y ' s  doctrinal prohibition on the use of force does not proscribe legitimate 
psychological tools and deception techniques. 

(U) FM 34-52 outlines procedures and approach techniq& for conducting Army 
interrogations. While the approach techniques are varied, there are &fee common 
purposes: establish and maintain control over the source and the interrogation, establish 
and maintain rapport between the interrogator and the source, and manipulate the 
source's emotions and weaknesses to gain willing cooperation. Approved techniques 
include: Direct, Incentive; Emotional (Love tic Hate); lncreased Fear Up (Harsh & Mild); 
Decreased Fear Down; Pride and Ego (Up & Down); Futility Technique; We Know All; 
Establish Your Identity; Repetition; File and Dossier; and Mutt and Jeff (Friend & Foe). 
These techniques are discussed at greater length in Section V, infra. 

B. Presidential and Secretary of Defense Directives 

The President's Military Order that addresses the detention, treatment, and trial 
of certain non-citizens in the war against terrorism," provides, inter aha, that any 

'w) Militoty Order - Derention, Treufment. arad Trial of Certain Non-Citizen3 in rhe War Agoinst 
Terrorism, President of the United States, November 13,2001. 



individual subject to the order be "treated humanely, without any adverse distinction 
based on race, color, religion, gender, birth, wealth, or any similar criteria; aff9rded 
adequate food, drinking water, shelter,.clothing, and medical treatment; and allowed the 
fiee exercise of religion consistent with the requirements of the detention." 

&A ~ e ~ a r t m t k t  ofDefense memorandumsg to the Chairman of the Joint 
Chiefs of Staff, with instructions to forward it.to the Combatant Commanders, stated that 

' 

"the United States has determined that A1 Qaida and Taliban individuals under the 
control of the Department of Defense are not entitled to prisoner of war status for the 
purposes of the Geneva Conventions of 1949." The memorandum further directed that 
-"[t]he Combatant Commanders shall in detaining Al Qaida and Taliban individuals under 
the control of the Depariment of Defense treat them humanely and, to the extent 
appropriate and consistent with military necessity, in a manner consistent with the 

z- . -..-.*.-.; 
principles of the Geneva Conventions of 1949." 

& The President has directed that "[a]s a matter of policy, the United States Armed . 
Forces shall continue to treat detainees humanely and, to the extent appropriate add 
consistent with military necessity, in a manner consistent witb the principles of 
~ e n e v a . ' ~  

- C. ' DOD-Specific Policy Considerations 

OSce of the Assistant Secretary of Defense (Special Operations and L&v-ht&sit~ 
conflict)). 

a 
@WGj The f i s t  priority of any detainee interrogation is to obtain intelligence on 

imminent or planned terronst attacks against the United States and its citizens or 
interests. A clearly related priority is to obtain intelligence to enable the United States to 
conduct h e  ongoing war on terrorism effectively. Detainee intermgations have proven 
instnunental to United States efforts to uncover terrorist cells and-thwart planned atlacks. 

u 
f H W j  The Secretary of the Army (DoD kad for criminal investigations) will 

continue to assess, concurrently, the value of information on detainee activities for . 

prosecution considerations. See War Crimes and Related Investigations Within the US 
Central Command Area o/Operations, Secretary of Defense, January 19,2002. 

' (&~epumxnt  of Ikfense Msrnora~dun - Sun. of Tahian and U Qaida, Secretary of Dekou. 
19,2002. g z  'u House Memorandum - Humane Treatment of a1 Qaida and Taliban Detainees, President of tbc 

United Stars, February 7,2002. 
/ . ! . 



cl 
@M$ In the event of a request to shjfi the priority of interrogations fiom 

intelligence gathering to prosecution consideratioas, the following factors, m o ~ g  others, 
should be considered before such a request is approved: 

the nature of the impending threat to national secun'ty and to individuahp 
the imminence of the threat; 
the ability of the detainee to provide usefir1 information to elininate the threat; 
and 
poiential benefit derived fiom an effective interrogation compared to the 
potential benefit from a better opportunity for effective prosecufi'on. 

L( 
@HFj For routine in~erro~ations, standard U.S. Armed Forces doctn'newill be 

utilized. 

4 & For interrogations involving exceptional techniques" approved by the 
Secretary of ~efenie ,  standard doctrine may be used as well as the specifically authorized 
exceptional techniques. However, such interrogations may be applied only in limited, 
designated settings approved by SECDEF or his designee, staffed by personnel 
specifically trained in ~ e i r  use and subject to a cornmand/decision authority at a level 
specifically designated by the SECDW for this purpose: 

c( 
L"m'C\ Choice of interrogation techniques involves a risk benefit analysis in eacb 

case, bounded by the limits of DOD policy and U.S. Jaw. When assessing whether to use 
exceptional interrogations techniques, consideration should be given to the po 'ble 
adverse effects on U.S. Armed Forces culture and self-image, which at times %e past 

Cvrr* 
may have suffered due to perceived law of war violations. DOD policy, reflected% the 
DOD Law of War Program impleme~ited in 1979 and in subsequent directives, greatly 
restored the culture and self-image of U.S. Armed For~es by establishing high 
benchmarks of compliance with the principles and spirit of the 
humane treatment of all persons in U.S. Anned Forces' custody. 
consideration should be given to whether implementation of 
is likely to result in adverse effects on DOD personnel who 
possible perceptions by other nations that the United States is lowering standards related 
to the treatment of prisoners, generally. 

L( 
All interrogation techniques should be implemented deliberately following 

a documented stralegy designed to gain the willing cooperation of the detainee using the 
least intrusive interrogation techniques and methods. 

9 :  

61 &is context, an "exceptional" tcchniqw is one that is more aggressive tban routine 
techniques and is designated an exceptional technique by tbc SECDEF, requiring special procedures and 
levels of approval for &. 

D See DODD 5100.77 DoD Law of War Propm, para 5.3.1 (9 Dec 98, caocclmg DODD 5 100.77 of 40 
Jul 79); DODD 23 10.1 DoD Progarn for EPOW and Otbcr Detaioees, para 3.1 (1 8 Aug 94); UCSI 
5819.01B Implementation ofthe DoD LOW Propraw para 4a<25 Mar 02). 



rl 
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'('1 All intenogations involving exceptional methods approved by the 
appropriate authority must be applied in the context of a comprehensive plan for their 
use, singly or in combination with other techniques. At a minimum, the plan should 
include: 

Appropriate approval authority; 
Supervisory requirements 40 insure appropriate application of methods; 
Specifics on the application of technique(s) including appropriate duration, 
intentals between applications and events that would require termination of 
the technique; and 
Requirements for the presence or availability (as appropriate) of qualified 
medical personnel. 

U . . 
implementation of approved exceptional techniques must be approved at- the 

command authority level specified for the'particular method. 

D. Potential Effects on Prosecutions , 

U 
Although the primary purpose of detainee interrogations is obtaining 

intelligence on imminent or planned terrorist attacks against the United States and its 
citizens or interests, the United States may later decide to prosecute detainees, This 
section will discuss whether evidence obtained in interrogations ... will be admissible in 
either military commissions or U.S. court proceedings. 

LC 
m e  stated objective of detainee interrogations is to obtain information of 

intelligence value. Information obtained as a result of interroga?jons may later-be used in 
criminal prosecutions. Depending on the techniques employed, tbe admissibility of any 
inibrmation may depend on the forum considering the evidence. In addition, the 
admissibility of an admission or confession necessarily will be fact-specific, in that the 
exact techniques used with a specific detainee wiil determine wbether the information 
will be admissible. Although the goal of intelligence intetrogatian is to product a 
willingly cooperative and compliant subject, a successful interrogation nev&less may 
produce a statement that might be argued to be involuntary for pq&es of cri&al 
proceedings. ... 

0 Prosecution by the United States is possible in a militarycommission, court- 
martid, or in an Article III court. 

U 
@$HF) The standard of admissibility for military commissions is sirnpiy whether 

the evidence has probative value to a reasonable person. (MiZi~ary Commissions Order 
No I, para 6@)(1)). Although this is a fairly low threshold, many of the techniques may 
place a burden on the prosecution's ability to convince commission members that the 
evidence meets even that lower standad. As tbe intemgation methods increase in 
intensity, the likelihood that the i n f d a t i o n  will be deemed coerced and involuntary and 
thus held inadmissible increases. Although voluntariness ofthe conkssion is not a 
s p ~ j f i c  lhreshold question on admissibility, it can reasonably be expected rhat the 



'37 - 
defense will raise voluntariness, challenging the probative value of the information and 

0 hence, its admissibility- If the statement is admitted, voJuntariness will undoubfedly be a 
factor considered by the members in determining the weight to be given the infqmation. 

II 
(SfHFj Any trials taking place in either U.S. federal courts or by courts-martial 

will be conduckd pursuant to statutory and coristitutional standards and limitations. To 
be admissible, statements made during interrogation must be determined to be voluntary. 
Schnecklorh v. Bustamonre, 4 12 US. 21 8 (1 973). The judge must first determine whether 
the statements were the product of free will, ie., the defendant's will was not overborne 
by the interrogators. M i n c q  v. Arizona, 437 U S .  385 (I 978) (the defendant's will was 
simply overbome and due process of law requires that statements obtained as these were 
cannot be used in any way against the defendant at his trial). This issue can also be 
raised before the tn'er of fact. If the actions taken to secure a statement constitute iorture, -. the statement would be inadmissible. Brown V. MiSSiss@pi, 297 U.S. 278 (I 936) 
(confessions procured by means "revolting to the sense of justice" could not be used to 
secure a conviction). It should be noted that conduct does not need to rise to the level of 
"torture" or "cruel, inhuman and degrading treatment or punishment" for it to cause a 
statement to be considered involuntary, and thereibre inadmissible. As such, %e more 
aggressive the interrogation technkjue used, the greater the likelihood it could ad%rselY 
affect the admissibility of any acquired statements or confessions. 

(LJ) Mechanism for Challenge. The defense can be expected to challenge 
detaineestatements through a motion to suppress the detainee statement or to cballenge 
the entire proceeding through a motion to dismiss for egregious p r o s e c u t o ~ a ~ ~ ~ ~ o n d u c t .  

U 
Other Considerations. One of the Department of Defense's stated 

objectives is to use the detainees' statements in support of ongoing and future 
prosecutions. The method of obtaining these statements and its effect on voluntariness 
may also affect the usability of these statements against other accused in any criminal 
forum. Statements produced where the will of the detainee has be& overborne will in all 
likelihood be viewed as inherently suspect and of questionable value. . 

U 
Consideration must be given to the public's reaction to methods of 

interrogation that may affect the military commission process. The more coercive the 
method, the greater the likelihood that the method will be met with significant domestic 
and international resistance. This in turn may lower international and domestic 
acceptance of the military commission process as a whole. in addition, the military 
commission will be faced with balancing the stated objective of open proceedings with 
the need not to publicize interrogation techniques. Consequently, having t&ese'--' 
techniques become public or substantially closing the proceedings in order to protect the 
techniques ffom disclosure could be counterproductive and could undermine confidence 
in the outcome. Finally, the timing of the prosecutions must be considered. Revelation 
of the techniques presumably will reduce their effectiveness against current and futurr: 
detainees. 



E. International Coasiderations Tbat May Affect Policy Determinations 

(0 This section provides a discussion of international law that, although not 
binding on the United States, could be cited to by other countries to support .- the ' 
proposition that the interrogation techniques used by the U.S. contravene international 
legal standards. The purpose of providing this international law discussion is to infbrm 
the Department of Defense's policy considerations when deciding if, when and how to 
employ the interrogati& techniques against unlawful combatants held outside the United 
Stales. 

1. Geneva Conventions 

U 
To the extent that other nation stales do not concede the US. position 

that the Geneva Conventions do not apply to the detainees, there are several provisions of 
the Third Geneva Convention that may be relevant considerations regarding interrogation 

Article 13 requires that POWs must al all times be treated humanely, and 
that any unlawhl.act or omission by the detaining power that causes death or seriously 
endangers the health of a POW will be regarded as a serious breach of the Convention. 
In addition, POWs must be protected against acts of violence or intimidation. Under 
Article 14 of the Convention, POWs are entitled to respect for their person and their 
honor. Article 17 prohibits physical or mental torture and any other form of coercion of 
POWs in order to secure information. POWs who refuse to answer may not be 
threatened, insulted, or exposed to unpleasant or disadvantageous treatment. Article 130 
provides that torture or inhuman treatment, or willfully causing great suffering or serious 
injury to body or health of a POW are considered "grave breaches" of the Convention. 
Article 129 of the Convention requires Parties to search for, extradite or prosecute those 
persons alleged to have cojMiitted, or have ordered to be committed, grave breaches. 

U 
@W+These articles of the Third Geneva Convention may provide an 

opportwity for other States Parties to allege that they consider theunited States to be in 
violation of the Convention through its treatment of detainees. To the extent any such 
treatment could be considered by them to be torture or inhuman treatment, such acts 
could be considered "grave breaches" and punishable as war crimes. 

U 
In addition, even if they argue that the Taliban and a1 Qaida detainees are 

not entitled to POW status, they may consider that the parantees contained in Article 75 
of the First Additional Protocoi to the Geneva Conventions are measures by which the 
United States' actions could be evaluated. See, infia, this Section, paragraph 3. 
Additional arcpuments may be made by other nations that the protections of the Geneva 
Conventions arc comprehensive and apply to unlawful combatants ." 

" (U) Gcneva Convention Relative to !be Trymat of Prisoners ofwar, opemd for signature Aug. 12, 
1949,6 U.S.T. 3316,75 U.N.T.S. 135. 
64 0 For exampk, otber countries may argue as follows: The central tbeme of tbc Geneva Conventions is 
hu-ty. With regard to persons afkacd by m d  conflict, Pictet's Commentary states: "'In short, all the 
particular c a m  we have just been considering confirm a general principle which is embodied in all four 
e n e v a  Conventions of 1949. Every penon in enemy hands must have some stam under intei-natiooal 



2. Convention Against Torture 
11 1 

(SX?E$ Article 7 of the Torture Convention requires that a State Party either 
extradite or prosecute a person found within its kmtoG who has been alkgdd t i  have 
coMnincd acts of torture." As discussed, supra, the United States implemented this 
provision in Chapter 11 3C of Title 18, United States Code, which provides for federal 
criminal jurisdiction over an extratemton'al act or attempted act of torture, if the alleged 
offender is present in the United States, regardless of the nationality of the victim or  the 
alleged offender. A11 States Parties to the Convention are required to establish this same 
jurisdiction in their countries. Accordingly, governments could potentially assert 
jurisdiction over U.S. personnel found in their temtov, and attempt to prosecute them for 
conduct tbey consider to be violations of the Torture Convention. -- T: 

3. Customary loternational LawNiews of Otber Na tions 

0 "Customary international law results from a general and consistent practice 
of states followed by them-&om a sense of legal obligation.'* 

(LJ) Tbe United States' primary obligation concerning torture and other related 
practices derives fiom the Convention Against Tomee  ind Other Cruel, Inhuman, and 
Degrading Treatment and Punishment. Although not consistent with U.S. views, some 
international commentators maintain that various human rights conventions and 
deckuations (including the Geneva Conventions) represent "customary international law" 
binding on the United 

(U) Although not binding on ,the United States, the following international human 
rights instruments may infonn the views of other nations as they assess the actions of the 

? ' 

United States relative to detainees. - - 
-- - 

law; he is either a prisoner of war, and as sucb covered by the Third Convention, a civiliancovered by the 
Folrrth Convention, or again, a mmba of the medical personnel of the armed forces wbo is covered by tbc 
F k t  Convention. Tbcrc is no intermediate status; nobody in enemy hands can bc outside the law." Pickt, 
Commentary to tbe Fourth Geneva Convention Relative to the Protection of Civilian Persons @! Tii of 
War (GC IV), Article 4, Paragraph 4, ICRC, Geneva, 1958. Other nations may disagree with tbc US. 
government view tbat GC JV is aot applicabk to those individuals decaioed in the war on tenorism and 
argue tbat GC N protects tbose persons wbo have engaged in bostik or belligerent conduct but who are not 
entitled to aeatment as prisoners of war. GC IV, Article 4; see generally Army Field Manual 27-10, The 
Laws of Land Watjare (1 956), paragraphs 246248. Ln fact, Pictet's Commentary on Artick 4, paragraph 4 
of GC IV staw: "if, for some reason, prisonu of war status - to take one example - wue denied to tbem 
Lpersons who find tbemsdves in tbe h a &  of a pa~ty to the conflict], tbey would becow protected persons 
under the pxsent Convention" Fwber GC W, Anicle 32 specifically prohibits the torture, corporal 
punjsbment, or physical sue* of protec~d persons. Accordingly, thc United Staces may face the 
aIgument from otbu nations tbat bbe President may not place tbese detainees in an inrrmcdiate starus, 
outside the law, an3 hen arguably sub* them to torture. 
6s (IJ Convention Agaimt T o m e  and Otbcr CmeT, Inhuman or Degrading T r e a ~ n t  or hnishment, 

D entered into fmcc for the United States on Nov. 20, 1994, 1465 UN.T.S. 83. 
66(lJ) The Restatement (Third) of the Foreign Relations Law of tbe U.S, 5 i02(2). 
670 See, e.g, McDougal, Lasswell, 2nd Cbeq Human Rights and World Public O&r (1980). 



(U) One of the first major international declarations on human rights protections 
was the 1948 Universal Declaration of Human Rights (adopted Dec. 10,1948, G.A. Res. 
2 1 7A cm), U.N. Doc. A/8 10). This Declaration, which is not itself binding or 
enforceable against the United States, states at Article 5 that "no one shall be subjected to 
torture or to cruel, inhuman or degrading treatment or punishment." Although there is a 
specific definition for "torture" in the subsequent 1994 Convention Against Torture, thae 
is no commonly accepted definition in the international community of the terms"'cruel, 
inhuman, and degrading punishment or treatment." 

(U) The American Convention on ~ u m &  Rights' was signed by the Unit4 
States in 1977 but the United States never ratified it. It states in Article 5 that "no one 
shall be subjected to tonure or to cruel, inhuman or degrading punishment or treatment," 
and that "'allpersons deprived of their liberty shall be treated with respect for tbe inherent 
dignity of the human person." 

CU) In 1975, the U. N. General Assembly adopted the Declaration on Protection 
of All Persons fiom Being subjected to Torture and other Cruel, Inhumane or Degrading 
Punishment (GA. Res 34/52, U.N. DOC. A11 0034). As with previous U. N. declarations, 
the Declaration itself is not binding on nations. This Declaration provides (Article 2) that 
the proscribed activities are "an offense to human dignity and shall be condemned ss a 
denial of the purposes of the Charter of the United Nations and as a violation of the 
human rights and fundamental fieedoms proclaimed in the Universal Declaration of 
Human Rights." f . 

(U) Arlicle 75 of the First Additional Protocol to the Geneva Conventions, to 
which the U. S. is not a party, prohibits physical and mental torture, outrages upon 

*personal dignity (in pa~ticular hwdiating and degrading treatment), or threats to commit 
any of the foregoing against detainees "who do not benefit fiom more favorable treatment 
under the [Geneva] ~onvcntions.'" (The First Additional Protocol does not define any 
of these temis.) According to htematjonal Committee of the Red Cross OCRC) 
Commentaries, where the status of a prisoner of war or of a prote&d person is denied to 
an individual, the protection of Article 75 must be provided to them at a mi~~irnurn .~~  

(U) The Geneva Convention Relative to the Protection of Civilian Persons in 
Time of War provides, infer alia, that persons protected by the Civilians Convention are 
those who, at a given moment and in any manner whatsoever, find themselves in the 
hands of a Party to the codlict that is a country of which tbey are not nationals." Such 
persons are at all times to be treated humanely and protected against all acts of violence 

'' 1 144 U3.T.S. 123 Wov. 22,1969). 
* (IJ) Protocal Additional to tbe Geneva Convention of 12 August 1949, and relating to tbe Protection of 
Vjc* of Intematiod Anncd Conflict (Profocol I), June 8,1977.1 125 UN.T.S. 3. 

OJ) Commentary on tbc Additional Protocols of 8 Junc 1977 to tbe Geneva Cooventions of 12 Au,pst 
1949, ICRC, at 863-65 ( 1987). " CU) Geneva Convendon Rclativc to the Protection of Civilian Persons in Timc of War, opened for 
signature Aug. 12,1949,6 U.S.T. 3365,75 U.N.T.S 287, see Anicles 4 and 27. 



or threats thereof. The Department of Justice has determined that this convention applies 

D only to civilians but does not apply to unlawfbl  combatant^.'^ 
t 

4. In  ternatiooal Criminal Court ; 
u 

Tbe Rome Statute of the International Criminal Court (ICC)?~ which the 
U. S. has made clear it opposes and to which it has no intention of becoming a party, 
contains provisions prohibiting the infliction of severe physical or mental pain or 
suffering (including for such purposes as obtaining information). These violations are 
considered by the signatories to be war cn'mes of torture and of inhuman treatment 
(Article 8) and crimes against humanity (Article 7). The affected persons must be 
protected under one or more of the Geneva Conventions in order for the prohibition to be 
applicable. Other governments could take a position contrary to the US. position on this 
point. For those State Parties to the ICC that take the position that the ICC grants 
universal jurisdiction to detain individuals suspected of committing prohiited acts, if 
these countries obtain control over U.S. personnel, they may view it as within their 
jurisdiction to surrender such personnel to the KC. In an effort to preclude this 
possibility, the United States is currently negotiating 'Article 98" agreements with as 
many countries as possible to provide for protection of U.S. personnel h m  surrender to 
the 

t( 
States with whom the United States has not concluded Article 98 

agreements, and that perceive certain interrogation techniques to constitute torture or 
inhuman treatment, may anempt lo use the Rome Statute to prosecute individuals found 
in their territory responsible for such interr~gations.'~ In such cases, the U.S. 
Government will reject as illegitimate any attempt by the ICC, or a state on its behalf, to 
asserr the jurisdiction of the Rome Stature over U.S. nationals without the prior express 
consent of the United States. 

V .  Techniques 

CU) The purpose of all interviews and interrogations is to get the most 
information fiom a detainee with the least intrusive method, always applied in a humane 
and lawful manner with sumcient oversight by trained investigators or interrogators. 

(U) Other nations, which, unlike tbc United States, have accepted Article 75, may argue that since the 
Taliban and al-Qaida detainees are not entitled to POW status under the Geneva Convchons, Artick 75 
shodd be applicable as customary international law, ~ o r w j ~ t a n d i n g  tbeir status as unlawful combatants. 

(U) Romc Statute of the lntcrnational Criminal Court, July 17, 1998, U.N. Doc. NCONF. 183/9 (1998). 
74 (U) Parties to the Rome Statute are obligated to surrender individuals at the cequest of ibe K=C fix 
prosecution, unless sucb sunendex would be inconsis~eot with the requested state's obligations "under ao 
inrernational ascement pursuant to which thc consent of tbe sending state is required to surrender a person 
of that state to the ICC." (Rome Staruk, Article 98 (2)). While the US. is not a party to tbc Romc S t a ~ e ,  
Article 98 agreements would provide an exception to an K C  party's general obligation to surrender 

enom. 

D ' 0 h i c k  2x3) ofhe Rome %me provides individual criminal responsibility for a pmon  who, inter 
alia, "orders, sokits, or induces" or othcrwisc facilitates through aiding, abating, or assisting in tbc 
cornmission of a crime. 



Operaiing instructions must be developed based on command poiicfes to insure uniform, 
c&eful, and safe application of any interrogations of detainees: 

. 
. - 

Ct 
(5AdF) Interrogations must always be planned, deliberate actions that take into 

account numerous, often interlocking factors such as a detainee's current and past , 
performance in both detention and interrogation, a detainee's emotional and physical - 

strengths and weaknesses, an assessment of possible approaches that may work on a 
certain detainee in an effort to gain the trust bf the detainee, strengths and weaknessg of 
interrogators, and augmentation by other personnel for a certain detainee based on oth'a 
factors. 

u 
f!%?F) Interrogation approaches are designed to manipulate the detainee's . - 

emotions and weaknesses to gain his willing cooperation. Lntemogation operations qre 
never conducted in a vacuum; they are conducted in close cooperation with the units 
detaining the individuals. The policies established by the detaining units that pertain to 
searching, silencing, and segregating also play a role in the interrogation of a detainee. . 
Detainee interrogation involves developing a plan tailored to an individual and approved 
by senior interrogators. Strict adherence to policies/standard operating procedures . 
governing the administration of interrogation techniques and oversight is essential. , 

C1 
f!M+@- Listed below are interrogation techniques all believed to be effcctivc but 

with varying degrees of utility. Techniques 1-19,22-26 and 30, applied singly, aregurely 
verbal and/or involve no physical conlact (hat could produce pain or harm and no h e a t  
of pain or harm. It is important that interrogators be provided reasonable latitude to vary 
techniques depending on the detainee's cultwe, strengths, weaknesses, snvkonm& . 
extent oftraining in resistance techniques as well as the urgency of obtaining information 
that the detainee is known to have. Each of the techniques requested or suggested for 
possible use for detainees by USSOUTHCOM and USCENTCOM is included-+ S& 
descriptions include certain limiting parameters; these have been judged appropriate by 
senior interrogators as to effectiveness. 

*, 
Li 

mile techniques are considered individually within this analysis, it must 
be understood that in practice, techniques are usually used in combination; the 
cumulative eflec~ of all techniques to be employed & be considered before any - 
decisions are made regarding approvaljiorparticular situations. The title of a particular 
technique is not always fully descriptive of a particular technique. With respect to the- 
employment of any techniques involving physical contact, stress or that could prhuce 
physical pain or harm, a detailed explanation of that technique must be provided to the 
decision authority prior to any decision. . - 
Note: Techniques 1-1 7 are further explained in Field Manual 34-52. 

U 
I .  -Direct: Asking straight fwward questions. 

/ 
t -  



U 
2. O J n  cen tive/Removal of Inceotive: Providing a reward or removing a privilege, 
above and beyond those that are required by the ~ e n e v a  Convention, from detainas, 
(P~-ivileges above and beyond POW-required privileges). t! ? 

u ; - 
3. (SfNFj Emotion a1 Love: Playing on the love a detainee has for an individual or 
g"0"P- 

4. fGW.R;f~rnolional W ate: Playing on the hatred a detainee has for an individual or 
i?O*P- 

II 
5.@MF+Fear Up Harsb: Signiiicantlyincreasiag the fear level in a detainee!.: 

U 
6. (SfWj-Fear Up Mild: Moderately increasing the fear Ievel in a detainee. 

4.4 
7. Reduced Fear: Reducing the far level in a detaime. 

U 
8. @WFj Pride and Ego Up: Boosting the ego of a detainee. 

U 
9.fSMj-Pride and Ego Down: Attacking or insulting theego of a detainee, not beyond 
the Jimits that would apply to a POW. 11 

l 4  
10.f4fMFff;utility: Invoking the feeling of futility of a detainee. 

3 1. &we  now All: Convincing the detainee that the interrogator howsUK. 
answer to questions he asks the detainee. 

U 
12. ffffdY Establish Your Identity: Convincing the det&e that the interrogator has 
mistaken the detainee for someone eke. 

l4 
13. (?3HFj Repetition Approach: Continuously repeating the same question to the 
detainee within interrogation periods of normal duration. !.! 

4 
14. +&NF) File and Dossier: Convincing detainee that the interrogator has a damning 
and inaccurate file, which must be fixed. 

15. utt and Jeff: A learn consisting of a fn'endly and harsh interrogator. The 
harsh inlerrogator might employ the Pride and Ego Down technique. 

(A 
16. Rapid Fire: Questioning in rapid succession without allowing detainee to 
answer. 

U 
17. fSN+Silence: Starins at the detainee to encourage discomfort. 

U 
18. @MF) C b a ~ g e  of Scenery Up: Removing &e detainee from the standard 
interrogation setting (generally to a location more pleasant, but no worse). 



LI 
19.ffffdF;) Change of Scenery Down: Removing the detainee h m  the standard 
interrogation setting and placing him in a setting that may be less comfortable; would not 
constitute a substantial change in environmental quality. 

U 
20.-@NF) Hooding: This technique is questioning the detainee with a blindfold 
place. For interrogation purposes, the bhdfold is not on other than during interrogation. 

U 
21. Mild Pbysical Contact: Lightly touching a detainee or lightly poking the 
detainee in a completely non-injurious manner. This also includes softly grabbing of 
shoulders to get the detainee's atlention or to comfort the detainee. * .  

U 
22. (-Dietary Manipulation: Changing the diet o f a  detainee; no intended 
deprivation of food or water; no adverse medical or cultural effect and without intent to 
deprive subject of food or water, e.g., hot rations to MREs. t -  

U 
23. fMNFj Environmental ManipuJation: Altering the environment to create moderate 
discomfort (e-g., adjusting temperature or introducing an unpleasant smell). Conditions 
would not be such that they would injure the detainee. Detainee would be accompanied 
by interrogator at all times. . - 

U .  . .. 

24. '@NF)-~leep Adjustment: Adjusting the sleeping times of tbe detainee (e-g., 
reversing sleep cycles from night to day.) This technique is NOT sleep deprivation. 

% 

25. & ~ a l r e  Hag: Convincing l s  detainee that individuals fiom a country other 
than the United States are interrogating him. . . 

26. CSA$3 Threat of Transfer: Threatening to transfer the subject lo a 3d country that 
subject is likely to fear would subject him to'torture or death. (The threat would not be 
acted upon nor would the threat include any information beyond the naming-of the 
receiving country.) . . . 

.' 

(sd$, The fillowing list includes additional techniques that &re considered 
effective by interrogators, some of which have been requested by USCENTCOM and 
USS OUTHCOM. They are more aggressive counter-resistance techniques that m a y  be 
appropriate for detainees who are extremely resistant to the above techniques, and who 
the interrogators strongly believe have vital information. All of the following techniques 
indicate the need for technique-specialized training and written procedures to insure the 
safety of all persons, along with appropriate, specified levels of appmval and notification 
for cacb technique. 

Y -  
27. CSfFFF) Isolation: Isolating the detainee from other detainees while still complying 
with basic standards of treatment. 

28. (& Use of Prolonged Jnterrogbtioos: The continued use ofa  series of 
approaches that extend over a long period of time (e,g., 20 hours per day per 



lA 
29. Forced Grooming: Forcing a detainee to shave hair or beard. (Force applied 
with intention to avoid injury. Would not use force that would cause serious . 

! '.. 
30. ~ r o l o a ~ e d  Staoding: Lengthy standing in a "normal" position (nokres;). 
This has been successful, but should never make the detainee exhausted to the point of 
weakness or collapse. Not enforced by physical restraints. Not to exceed four ho& in a 
24-hour period. 

11 
31. (WHF) Sleep Deprivation: Keeping the detainee awake for an extended period of 
time. (Allowing individual to rest briefly and then awakening him, repeatedlyJ d o t  to 
exceed 4 days in succession. 

u 
32. 0 Pbysical Training: Requiring detainees to exercise (perform ordinary 
physical exercises actions) (e-g,, running, jumping jacks); not lo exceed I5 minut& in a 
two-hour period; not more #an two cycles, per 24-hour periods) Assists in gekxating 
compliance and fatiguing the detainees. No enforced compliance. 

U 
33. CGffff;) Face slap/ Slomacb slap: A quick glancing slap to the fl&hy part of the 
cheek or stomach. These techniques are used strictly as shock measures and do nbt cause 
pain or injury. They are only emctive if used once or together. AAer the second 
time on a detainee, it will lose the shock effect. Limited to two slaps per application; no 
more than two applications per interrogation. - .  

34. 0 Removal of'Cluthiog: Potential removal ofall clothing; removallo be done 
by military police ifnot agreed to by the subject. Creating a feeling of helplessn&s and 
dependence. This technique must be monitored to ensure the environmental conditions 
are such that this technique does not injure the detainee. 

L( 
35. 0 Increasing Anxiety by Use of Aversions: Introducing factors that of 
themselves create anxiety but do not create terror or mental trauma (e-g., sirnfife presence 
of dog without directly threatening action). This technique requires the commarider to 
develop specific and detailed safeguards to insure detainee's safety. 

VI. Evaluation of Useful Techniques 
IA 

@Mi) The working group considered each of the techniques enumerated in 
Section V, supra, in lighl of the legal, historical, policy and operational considerations 
discussed in this paper. In the course of that examination it became apparent that any 
decision whether to authorize a tecGque is essentially a risk benefit analysis ths 
gemrally takes into account the expected utility of the technique, the likelihoob that any 
technique will be in violation of domestic or international law, and various policy 
considerations. Generally, the legal analysis that was applied is that understo~d fo 
comport with the views of the Depai-bnent of lustice. Although the United States, & a 
practical matter, may be the arbim of international law in deciding its application to our 
national activities, the views of other nations are relevant in considering their reactions, 



potential effects on our captured personnel in fUture conflicts, and possible iiability to 

0 imsnution in other countries and international forums for inteioiators, supervisors and 
commanders involved in interrogation processes and decisions. 

U - - 
0 The ConcJusions section of this analysis, infia, summarizes salient 

conclusions that were applied to our analysis of individual techniques. As it suggests, the 
lawfulness and the effectiveness of individual techniques will, in practice, depend on the 
specific facts. The lawfulness will depend in significant part on procedural protections 
that demonstrate a legitimate purpose and that there was no intent to inflict significant 
mental or physical pain - and, in fact, avoid that. Because of this, the assessmen-t of each 
technique presumed that the safeguards and procedures described in the "DOD-Specific 
Policy Considerations" section of this paper would be in place. The importance of this is 

- underscored by the fact that, in practice, techniques are usually applied in combination, 
and as the legal analysis of this paper indicates, the significance and effect on an 
individual detainee of the specific combination of techniques empioyed, and their manna 
of application will determine the lawfulness of any particular interrogation. 

L1 
(6fNFj In addition, the lawfulness of the application of any particular technique, 

or combination of techniques, may depend on the practical necessity for imposition of the 
more exceptional techniques. As the analysis explains, legal justification for action that 
could otherwise be unlawful (e.g., relying upon national necessity and self-defense) 
depends in large part on whether the specific circumstances would justij. the imposition . 
of more aggressive techniques. Interrogation of an indiGdua1 known to have facts 
essential to prevent an immediate threat of catastrophic harm to large populations may 
support use of "exceptional" techniques, particularly when milder techniques have been 
unavailing. But this is a determination that will always be case-specific. Consequently, 
use of each technique should bc a decision level appropriate to the gravity of the 
particular case fbolh for the nation and for the detainee). . 

tA 
@WFj The chart at Attachment 3 reflects the result of the risW benefit 

assessment for each technique considered, "scored" for each technique, relevant 
considerations and given an overd recommendation. In addition, it notes specific 
techniques that, based on this evaluation, should be considered "exceptional techniques" 
(marked with an "E") subject to particular limitations described in the "DOD-Specific 
Policy Considerations" section (generally, not routinely available to interrogators, use 

. limited to specifically designated locations and specifically trained interrogators, special 
safeguards, and appropriately senior employment decision levels specified). For each 
"exceptional" technique, a recommendation for employment decision level is indicated as 
well. 



VII. Co~clusions Relevant to Interrogation of Unlawful Combatants 
U ~ d e r  DOD Control Outside the United States 

t 

u 9 .  

@fXQ As a result of the foregoing analysis of legal, policy, historica!, hd 
operational considerations, the following general conclusions can be drawn relevadt to 
interrogation of unlawful combatants captured in the war on terrorism under DOD control 
outside the United States: 

U 
(SfMF) Under the Third Geneva Convention, U.S. forc~s are required to treat 

captured personnel as POWs until an official determination is made as to their status. 
Once a determination has been made that captured personnel are unlawful combatants, as 
is currently the case with captured Taliban and AI Qaida operatives, they do not have a 
right to the protections of the Third Geneva Convention. 

(U) Customary international law does not provide legally-enforceable restrictions 
on the interrogation of unlawful combatants under DOD control outside the U 'ted 
States. 9: 

CU) The United States Constitution does not protect those individuals who are not 
United States citizens and who are outside the sovereim !endory of the United States. 

u 
@fWj Under the Torture Convention, no person may be subjected to torture. 

Torture is defined as an act specifically inrended to inflict severe physical or mental pain 
or suffering and that mental pain or suffering refers toprolongedmental ham caused by 
or resulting fiom (1) the intentional infliction or threatened infliction ofseverephysicol 
pain or sugering; (2) the administration or application, or threatened application, of mind 
altering substances or other procedures calculared to disrupt profoundly the senses or 
personality; (3) the threat of imminent death; or (4) the threat that anolher person will 
imminently be subjected to death, severe physical pain or suffering, or the a~&stration 
or application, or threatened application, of mind altering substances or other procedures 
calculated to disrupt profoundly tbe senses or personality. 

U (m Under the Torture Convention, no person may be subjected to cruel, 
inhuman or degrading treatment. The United States has defjned its obligations under the 

lh th Torture Convention as conduct prohibited by the 5 , 8  , and 14" Amendments to the 
Constitution of the United States. These terms, as defined by U.S. courts, could be 
understood to mean: to inflict pain or harm witbout a legitimate purpose; to inflict pain 
or injury for malicious or sadistic reasons; to deny the minimal civilized measures of 
life's necessities and such denial reflects a deliberate indifference to health 2nd safety; 
and to apply force and cause injury so severe and so disproportionate to the legitimate 
government interest being served that it amounts to a brutal and inburnme abuse of 
official power literally shocking the conscience. 

(U) For actions outside the United States and the special maritime and temtonal 

B 
jurisdiction of the United States, 18 U.S.C. 3 2340 applies. For actions occurring within 
the UN'ted States and the special maritime and territorial jurisdiction of the United States, 
various Federal statutes wouM apply. 



U (w The President has direcied, pursuant to his Military Order dated 
November 13,2001, that the U.S. Armed Forces treat detainees humanely and that the 
detainees be afforded adequae food, drinking water, shelter, clothing and medical 
treatment. . 

IA 
@WFj Pursuant to the Confidential Presidential Determination, dated February 

7,2002, the U.S Armed Forces are to treat detainees in a manner consistent. with the 
princ+Ies of Geneva, to the extent appropriate and consistent with military necessity. 

Under Article I0 of the Torture Convention, tbe United States is obligated to 
ensure that law enforcement and military personnel involved in interrogations are 
educated and informed regarding the prohibition against torture, and under Adele I I, 
systematic reviews of interrogation rules, methods, and practices are also required. 

(U) Members of the U.S. Armed Forces are, at all times and all places, subject 10 
prosecution under the UCMJ for, among other offenses, acts which constitute assault, 
assault consummated by a battery, assault with the intent to inflict g5evous bodily harm, 
manslaughter, unpremeditated murder, and maltreatment of those subject to their orders. 
Under certain circumstances, civilians accompanying the Armed Forces may be subject 
to the UCMJ. 

I '  

(U) Civilian employees and employees of DODcontractors may be subject to 
prosecution under the Federal Criminal Code for, among other offenses, acts which 
constitute assault (in various degrees), maiming, manslaughter, and murder. 

u 
0 Defenses relating to Commander-in-Chjef authority, necessity and self- 

defense or defense of others may be available to individuals whose actions woad 
otherwise constitute these crimes, and the extent of availability of those deienses'will be 
fact-specific. Certain relevant offenses require specific intent to inflict particular degrees 
of harm or pain, which could be refuted by evidence to the contraQ (e.g., procedural 
safeguards). Where the Commander-in-Chief authority is being relied upon, a 
Presidential written directive would serve to memorialize this authority. 

d 
(&NF) The lawfulness and appropriateness of the use of many of the 

interrogation lechni&s we examined can only be determined by reference to speci5c 
details of their application, such as appropriateness and safety for the particular detainee, 
adequacy of supem'sion, specifics of the application including their duration, intervals 
between applications, combination with other techniques: and safeguards to avoid harm 
(including termination criteria and the presence or availability of qualified medical 
personnel.) (We have reco~nmended appropriate guidance and protections.) 

&) Other nations, including,major p a r  nations, may consider use of 
-;echnjques more aggressive than those kppropriate for POWs violative of international 
law or their own domestic law, potentially making U.S. personnel involved in the use of 

0 such techniques subject to prosecution for perceived burnan n'gbts violations in other 



! - 

nations or to being surrendered to international fora, such as the ICC; this has tde 
potential to impact future operations and overseas travel of such personnel. , 

u 
fSfW+ SomC nations may assert that the U.S. use of techniques more a ig redve  -- 

than hose appropriate for ~ ~ ~ ~ j u s t i f i e s  similar treatment for captured US .  psso-I. . .. 

t41fQ4 Should infomation regarding the use of more aggressive intermgation 
techniques than have been used traditionally by U.S. forces become public, it is likely to 
be exaggerated or distorted in the U.S. and international media accounts, and may 
produce an adverse effect on support for the war on terrorism. 

U 
0 The more aggressive the interrogation technique used, the greater the 

likelihood that it will affect adversely the admissibility of any acquued statements or 
confessions in prosecutions against the person interrogated, including in military 
comrnissjons (to a lesser extent than in other U.S. courts). 

& Carefully drawn procedures intended to prevent unlawW levels of pain or 
harm not only serve to avoid unlawful results but should provide evidence belpful to 
demonstrate that the specific intent required for certain offenses did not exist. 

. . 
U 

fffWq General use of exceptional techniques (generally, having substantially 
greater risk than hose currenlly, routinely used by US. Armed Forces interrogators), 
even though lawful, may create uncertainty among interrogators regarding the 
appropriate limits of interrogations. They should therefore be employed with careful 
procedures and only when fully justified. t.; 

L( 
. 

(ffFFF) Participation by U.S: military personnel in interrogations which use 
techniques that are more aggressive than those appropn'ate for POWs would constitute a 
significant departure horn traditional U.S. military norms and could have an adverse 

;< 

impact on the cultural self-image of U S  military 
U 

fSIPK) use ofexcepteptional interrogation techniques should be limited to 
specified strategic interrogation facilities; when there is a good basis to believe that the 
detainee possesses critical intelligence; when the detainee is medicalty and oper&ionally 
evaluated as suitable (considering all techniques in combination); when interrogators are 
specifically trained for the technique(s); a specific interrogation plan (including 
reasonable safeguards, limits on duration, intervals between applications, termination 
criteria and the presence or availability of qualified medical personnel); when there is 
appropriate supervision; and, after obtaining appropriate specified senior approval level 
for use with any specific detainee (after considering the foregoing and receiving legal 
advice). t .  

76 Those t~hniques considered in this rexiew &at raise this concern are relatively few in number and 
generally indicated by yellow or red (or peen with a significant footnote) under major pa- vxu.~ m 
Attachment 3 .  

69 



. . . . 1'1l1. Recommeada tions . . 
(U) We recommend: 

., 
(& 1. The working group recommends that techniques 1-26 on the attached chart be 
approved for use with unlawful combatants outside the United States, subject to the 
general limitations set forth in this Legal and Policy Analysis; and that techniques 27-35 
be approved for use with unlawful combatants outside the United Stam subject to the 
general limitations as well as the specific limitations regarding "exceptional" techniques 
as follows: conducted at strategic interrogation facilities; where there is a good basis to 
believe that the detainee possesses critical intelligence; the detainee is medically and 
operationally evaluated as suitable (considering all techniques to be used in 
combination); interrogators are specifically trained for the technique(s); a specific 
interrogation plan (including reasonable safeguards, limits on duration, intervals between 
applications, termination cn'teria and the presence or availability of qualified medical 
personnel) is developed; appropriate supervision is provided; and, appropriate specified 
senior level approval is given for use with any specific detainee (after considering the 
foregoing and receiving legal advice). 

U (w 2. SECDEF approve the strategic interrogation facilities that are authorized to 
use the "exceptional techniques" (such facjlitk at this time include Guantanamo, Cuba; 
additional strategic interrogation facilities will be approved on a case-by-case basis). 

(& 3. As the Commander-in-Chief authority is vested in the President, w e  
recommend that any exercise of that authority by DOD personnel beconfirmed in writing 
through Presidential directive or other document. 

- (& 4. That DOD policy directives and implementing guidance be amended as 
necessary to reflect the determinations in paragraph one and subsequent determinations 
concerning additional possible techniques. 

(&&)-5. That commanders and supervisors, and their legal advi&rs, involved with the 
decisions related to employment of "exceptional techniques" receive specialized training 
regarding the legal and policy considerations relevant to interrogations that make use of 
such techniques. 

U 
(SkNQ 6. That OASD (PA) prepare a press plan to anticipate and address potential 
public inquiries and misunderstandjngs regarding appropriate interrogation techniques. 

(& 7. That a procedure be established for requesting approval of additional 
interrogation techniques similar to that for requesting "supplementals" for ROEs; the 
process should require the requestor to describe the technique in detail, justify its utility, 
describe the potential effects on subjects, known hazards and proposed safeguards, 
provide a &a1 analysis, and recommend an appropriate decision level regarding use on 
specific subjects, This procedure should,ensu~e that SECDEF is the approval authority 
for the addition of any technique that could be considered equivalent in degree to any of 
the "exceptional techniques" addressed in this report (in the chart numbers 27-35, lah!ed 
with an "I?'), and that he establish the specific decision level required for applicatiori elf 
such tec?uu'ques. S ~ N ~ R N  70 
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Ll 
8. DOD establish specific understandings with other agencies using DOD 

detailed interrogators regarding the permissible scope of the DOD interrogator's 
activities. t 

! 
' 
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General Comments on Techniques Chart 

"E" denotes recommendation that technique be considered "exceptional" and subject to the following limitations: (i) limited to 
use only at strategic interrogation facilities; (ii) there is a good basis to believe that the detainee possesses critical 
intelligence; (iii) the detainee is medically and operationally evaluated as suitable (considering all techniques to be used in 
combination); (iv) interrogators are specifically trained for the technique(s); (v) a specific interrogation plan (including 
reasonable safeguards, limits on duration, intervals between applications, termination criteria and the presence or availability 
of qualified medical personnel) has been developed; (vi) there is appropriate, supervision; and, (vii) there is appropriate 
specified senior approval for use with any specific detainee (after considering the foregoing and receiving legal advice). 

"(Cbt,C)" denotes recommendation that approval level for use of technique for a specific detainee be no lower than the 
Combatant Commander. 

' \ 

"(GOIFO)" denotes recommendation that approval level for use of technique for a specific detainee be no lower than a 
General Officer or Flag Officer. 

The title of a particular technique is not always fully descriptive of a particular technique. With respect to the employment of 
any techniques involving physical contact or stress or that could produce physical pain or harm, a detailed explanation of that 
technique must be provided to the decision authority prior to any decision. 

Recommendation: The working group recommends that techniques 1-26 be approved for use with unlawful 
combatants outside the U.S. subject to the general limitations set forth in the Legal and Policy Analysis; and that 
techniques 27-35 be approved for use yith unlawful combatants outside the U.S. subject to the general limitations 
as well as the specific limitations regarding "exceptional" techniques set forth above and in the Legal and Policy 
Analysis. If additional techniques are requested for use in the future, sufficient information regarding the technique 
must be provided to the appropriate command authority so that a legallpolicy analysis can be conducted and 
recommendations for use made. 

Note: Green denotes no significant constraint on use raised by the respective area of consideration listed at top of each column, absuming adequate procedural safeguards, 
Yellow indicates area of consideration does not preclude use but there are problematic aspects that cannot be elirhinated by procedural safeguards (see footnote). 
Red indicates major issue in area of consideration that cannot be eliminated, 

u#~WF \ED 



Footnotes 

These recommendations assume that procedures and safeguards substantially similar to those set forth in the 
"Policy" Section of the Legal and Policy Analysis are followed. The analysis relates to each individual technique; 
use of techniques in combination could significantly affect the legality and wisdom of their application. 

Techniques 1-19, 22-26, 30 and 35, applied singly, are purely verbal andlor involve no physical contact that could 
produce pain or harm; no threat of pain or harm. 

As a matter of policy, for countries that assert that POW protections should apply to detainees: Other nations may 
consider that provision and retention of religious items (e.g., the Koran) are protected under international law (see, 
Geneva Ill, Article 34). 

May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military 
. . -  commissions). 

For countries that assert that POW protections apply to detainees: Article 17 of Geneva Ill provides, "Prisoners of 
war who refuse to answer may not be threatened, insulted, or exposed to any unpleasant or disadvantageous 
treatment of any kind." 

As a matter of policy, for countries that assert that POW protections should apply to detainees: Would be 
inconsistent with Geneva Ill, Article 13 which provides that POWs must be protected against acts of intimidation. 

As e matter of policy, for countries that assert that POW protections should apply to detainees: Possible that other 
nations would disregard "mild" aspect and use as justification for abuse of US.  P W s .  

i; 

International case law suggests that technique might in some circumstances be viewed by other countries as 
inhumane. 

May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military 
commissions). _... - 

10. May significantly affect admissibility of statements provided based on voluntariness consideration (lesser issue for 
military commissions). 





Footnotes (cont'd) 

This technique has not been used historically by U.S. forces. As such, no color code was assigned. 

This technique could be viewed by major partner nations as degrading in some circumstances. 

May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military 
commissions). 

As a matter of policy, for consideration of other nations' views, the Committee against Torture, established under 
Article 17 of the Convention Against Torture (CAT), has interpreted "sleep deprivation for prolonged periods" to be a 
violation of both Article 16 of the CAT as cruel, inhuman, or degrading treatment as well as constituting torture under 
Article 1 of the CAT. Concluding Observations of the Committee against Torture, U.N. Doc. AI52144, paragraphs 
253-260. See also, Judgment on the Interrogation Methods Applied by the GSS, Nos HC 5100194, HC 4054195, HC 
51 88/96, HC 7563197, HC 7628197, HC 1043199 (Sup Ct of Israel, sitting as the High Court of Justice, Sep 6, 1999). 
Finally, the European Court of Human Rights (ECHR) has held that sleep deprivation, in conjunction with four other 
problematic techniques (wall standing, hooding, subjection to noise, and deprivation of food and drink), did constitute 
"inhuman and degrading treatment". Ireland v. United Kingdom, 25 Eur. Ct. H.R. (Ser. A) (1978). 

May significantly affect admissibility of statements provided based on voluntariness consideration (lesser issue for 
military commissions). 

Knowledge of this technique may have a significant adverse effect on public opinion. 

May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military 
commissions). I; 

Technique used historically until the Vietnam war, however not officially sanctioned. 

As a matter of policy, for consideration of other nations' views, the Committee against Torture has generally 
denounced the use of "moderate physical pressure" as a permissible interrogation technique. See also,-Tywr v. 
United Kingdom, 26 Eur. Ct. H.R:(Ser. A) (1978) (spanking of student with 3 lashes of a birch rod violated European 
Convention on Human Rights). See also, Article 5 of the American Convention on Human Rights prohibits not only 
"torture" and "cruel, inhuman or degrading punishment or treatmentn but it also provides that: "Every person has the 
right to have his physical, mental, and moral integrity respected," 



Footnotes 

As a matter of policy, other nations could interpret this as condoning assault on the detainee and encourage the use 
against U.S. POWs. 

Potential to be subject to charge of assault in international jurisdictions. 

May significantly affect admissibility of statements provided based on voluntariness consideration (lesser issue for 
military commissions). > 

Knowledge of this technique may have significant adverse effect on public opinion. 

Depending on application of technique, could be construed as degrading. 

At practical level, may raise issues whether excessive force was used as force may be required to remove clothing. 

&her nations may use as excuse to apply to U.S. POWs. 

Knowledge of this technique may have a significant adverse effect on public opinion. 

Legal exposure would be dependant on specific technique employed. Depending on technique used and subject 
response, potential exists that technique could be viewed as violating 5th18th/14th Amendment standards, and 
therefore violate U.S. interpretation of Torture Conventioh. 

Legal exposure would be dependant on specific technique employed. Depending on technique used and subject 
response, potential exists that technique could be viewed as violating 5th/8th/14th Amendment standards, and 
therefore violate US. interpretation of Torture Convention. 

Could provide basis for other nations to justify use of more aggravated mental techniques on US. POWs. 

May significantly affect admissibility of statements provided based on voluntariness consideration (lesser issue for 
military commissions). 



Description of Interrogation Techniques 

Direct: Asking straightforward questions. 

lncentivelRernoval of Incentive: Providing a reward or removing a privilege, above and beyond those that are 
required by the Geneva Convention, from detainees. 

Emotional Love: Playing on the love a detainee has for an individual or group. 

Emotional Hate: Playing on the hatred a detainee has for an individual or $roup. 

Fear Up Harsh: Significantly increasing the fear level in a detainee. 

Fear Up Mild: Moderately increasing the fear level in a detainee. 

Reduced Fear: Reducing the fear level in a detainee. 

Pride and Ego Up: Boosting the ego of a detainee. 

Pride and Ego Down: Attacking or insulting the ego of a detainee, not beyond the limits that would apply to a 
POW. 

Futility: Invoking the feeling of futility of a detainee. 

We Know All: Convincing the detainee that the interrogator knows the answer to questions he asks the detainee. 

Establish Your Identity: Convincing the detainee that the interrogator has mistaken the detainee for someone 
else. 

Repetition Approach: Continuously repeating the same question to the detainee within interrogation periods of 
normal duration. 

File and Dossier: Convincing detainee that the interrogator has a damning and inaccurate file, which must .... be - 
fixed. 

15. Mutt and Jeff: A team consisting of a friendly and harsh interrogator. The harsh interrogator might employ the 
Pride and Ego Down technique. 



Description of Interrogation Techniques (cont'd) 

16. Rapid Fire: Questioning in rapid succession without allowing detainee to answer. 

17. Silence: Staring at the detainee to encourage discomfort. 

18. Change of Scenery Up: Removing the detainee from the standard interrogation setting (generally to a location more 
pleasant, but no worse). 

19. Change of SceneQ Down: Removing the detainee from the standard interrogation setting and placing him in a 
setting that may be less comfortable; would not constitute a substantial change in environmental quality. 

20. Hooding: This technique is questioning the detainee with a blindfold in place, For interrogation purposes, the 
blindfold is not On other than during interrogation. 

21. h l l d  Physical Contact: Lightly touching a detainee or lightly poking the detainee in a completely non-injurious 
manner. This also includes softly grabbing of shoulders to get the detainee's attention or to comfort the detainee. 

22. Dietary Manipulation: Changing the diet of a detainee; no intended deprivation of food or water; no adverse medical 
or cultural effect and without intent to deprive subject of food or water, e,g., hot rations to MREs. 

23. Environmental Manipulation: Altering the environment. to create moderate discomfort (e.g., adjusting temperature 
or introducing an unpleasant smell). Conditions would not be such that they would injure the detainee. Detainee 
would be accompanied by interrogator at all times. 

; 24. Sleep Adjustment: Adjusting the sleeping times of the detainee (e.g., reversing sleep cycles from night to day.) This 
technique is NOT sleep deprivation. 

25. False Flag: Convincing the detainee that individuals from a country other than the United States are interrogating 
him. 

26. Threat of Transfer: Threatening to transfer the subject to a 3rd country that subject is likely to fear would subject him 
to torture or death. (The threat would not be acted upon, nor would the threat include any information beyond the 
naming of the receiving countt'y.) 



- ,  

Description of Interrogation Techniques (cont'd) 

Isolation: Isolating the detainee from other detainees while still complying with basic standards of treatment. 

Use of Prolonged Interrogations: The continued use of a series of approaches that extend over a long period of 
time (e.g., 20 hours per day per interrogation). 

Forced Grooming: Forcing a detainee to shave hair or beard. (Force applied with intention to avoid injury. 
Would not use force that would cause serious injury.) 

Prolonged Standing: Lengthy standing in a "normal" position (non-stress). This has been successful, but should 
never make the detainee exhausted to the point of weakness or collapse. Not enforced by physical restraints. Not 
to exceed four hours in a 24-hour period. 

Sleep Deprivation: Keeping the detainee awake for an extended period of time. (Allowing individual to rest briefly 
and then awakening him, repeatedly.) Not to exceed 4 days in succession. 

Physical Training: Requiring detainees to exercise (perform ordinary physical exercises actions) (e.g., running, 
jumping jacks); not to exceed 15 minutes in a two hour period; not more than two cycles per 24 hour period. 
Assists in generating compliance and fatiguing the detainees. No enforced compliance. 

Face slap/ Stomach slap: A quick glancing slap to the fleshy part of the cheek or stomach. These techniques 
are used strictly as shock measures and do not cause pain or injury. They are only effective if used once or twice 
together. After the second time on a detainee, it will lose the shock effect. Limited to two slaps per application; no 
more than two applications per interrogation. 

Removal of Clothing: Potential removal of all clothing; removal to be done by military police if not agreed to by 
the subject. Creating a feeling of helplessness and dependence. This technique must be monitored to ensure the 
environmental conditions are such that this technique does not injure the detainee. 

Increasing Anxiety by Use of Aversions: Introducing factors that of themselves create anxiety but donotzreate 
terror or mental trauma (e.g.. simple presence of dog without directly threatening action). This technique requires 
the commander to develop specific and detailed safeguards to insure detainee's safety. 



April 10, 2003

Messages from President George Bush and British Prime Minister Tony
Blair

Translation of Arabic text of President Bush;s Message.

PRESIDENT BUSH: This is George W Bush, the President of the
United States. At this moment, the regime of Saddam Hussein is being
removed from power, and a long era of fear and cruelty is ending.
American and coalition forces are now operating inside Baghdad – and
we will not stop until Saddam’s corrupt gang is gone. The government
of Iraq, and the future of your country, will soon belong to you. The
goals of our coalition are clear and limited. We will end a brutal regime,
whose aggression and weapons of mass destruction make it a unique
threat to the world. Coalition forces will help maintain law and order, so
that Iraqis can live in security. We will respect your great religious
traditions, whose principles of equality and compassion are essential to
Iraq’s future. We will help you build a peaceful and representative
government that protects the rights of all citizens. And then our military
forces will leave.Iraq will go forward as a unified, independent and
sovereign nation that has regained a respected place in the world.

The United States and its coalition partners respect the people of Iraq.
We are taking unprecedented measures to spare the lives of innocent
Iraqi citizens, and are beginning to deliver food, water and medicine to
those in need. Our only enemy is Saddam’s brutal regime – and that
regime is your enemy as well.

In the new era that is coming to Iraq, your country will no longer be held
captive to the will of a cruel dictator. You will be free to build a better
life, instead of building more palaces for Saddam and his sons, free to
pursue economic prosperity without the hardship of economic sanctions,
free to travel and speak your mind, free to join in the political affairs of
Iraq. And all the people who make up your country – Kurds, Shi’a,



Turkomans, Sunnis, and others – will be free of the terrible persecution
that so many have endured.

The nightmare that Saddam Hussein has brought to your nation will
soon be over. You are a good and gifted people – the heirs of a great
civilization that contributes to all humanity. You deserve better than
tyranny and corruption and torture chambers. You deserve to live as free
people. And I assure every citizen of Iraq: your nation will soon be free.

Thank you.
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April 16, 2003

MEMORANDUM FOR THE COMMANDER, US SOUTHERN
COMMAND

SUBJECT: Counter-Resistance Techniques in the War on
Terrorism

From: Secretary of Defense, Donald Rumsfeld



THE SECRETARY OF DEFENSE 
t 000 DEFENSE P E N T A G O N  

WASHINGTON.  DC 20301 - 1  OOO 

‘APR 1 6  2003 L .  

MEMORANDUM FOR THE COMMANDER, US SOUTHERN COMMAND 

SUBJECT: Counter-Reslstance Techniques in the War on Terrorism (S) 

& I have considered the report of the Working Group that I directed be 

& I approve the use of spedfled comter-resistance techniques, subject 
established on J m u q  15,2003. 

to the following: n 

1 [U) a. The techniques I authorize are those lettered A-X set out at Tab k 
(v) b. These techniques must be used with all the safeguards descrfbed 

at Tab B. 
(m c. Use of these techniques is limited to interrogations of unlawfd 

combatants held at Guantanamo Bay, Cuba. 
(u)o d. Prior to the use of these techniques, the Chairman of the Workfng 

Group on Detainee Interrogations in the Global War on Terrorism must brief you 
and your st&. 

&] I reiterate that US Armed Forces shall continue to treat detainees 
humanely and, to the extent approprlate and consistent with military necessity, 
in a manner consistent with the principles of the Geneva Conventions. In 
addition, if you intend to use techniques B, I, 0, or X,  you must spedlcally 

e that military necessity requires its use and noti.@ me in advance. detea ) If, in your view, you require additional interrogation techniques for a 
particular detainee, you should provide me, via the Chairman of the Joint Chiefs 
of Staff, a written request describing the proposed technique, recommended 
safeguards, and the rationale for applying it with an identitled detainee. 

to maintain good order and discipline among detainees. 

Attachments: 
As stated 

7 5 

-/ 
d-=%-*x*. 

- (&$ Nothing in this memorandum in any way restricts your existing authority ( 

- 
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TAB A 

mTERROGATION TECHNIQUES 
PI  

4S+lW+ The use of techniques A - X is subject to the general safeguards as . 
provided below as well as specific implementation guidelines to be provlded by 
the appropriate authority. Specific Unplemen tation guldance with respect to 
techniques A - Q is provided in Anny Field Manual 34-52. Further 
implementation guidance with respect to technlques R - X will need to be 
developed by the approplate aulhority. 

& Of the techniques set forth below. the policy aspects ofcertaln 
techniques should be considered to the extent those policy aspects reflect the 
Mews of other major U.S. partner nations. Where appllcable. the description of 
the technique is annotated to indude a summary of the policy issues that 
should be constdered before apphcation of the technique. . 

f 
A. &  ired Asking straightforward questions. 

incentive/Removd of Incentive: Providing a reward or removing a 
prlwlege. 'above and beyond those that are required by the Geneva Conventk, 
from detainees. ICaution: Other nations that belleve that dctalpecs arc enUUcd 
to POW protections may consider that provision and retention of religious items 
(e.g.. the Koran) are protected under international law [see, Geneva III, Article 
34). Although the provisions of the Geneva Convention are not applicable to the 
interrogation of unlawfid combatants. consideration should be ghrtn to'thcse 
views prior to application of the technique.] 

C. 
G .  

) Emotional Love: Playlng on the love a detaJnee has for an 
individual or group. 

D. & Emotional Hate: Raying on the hatrcd a de-ee has lor an 
individual or group. 

E. & Fear Up Harsh: Sgnlficantly increasing the fear level in a detafnce. 
( k )  

F. WfiW) Fear U p  Mild: Moderately increasing the fear level in a detainee. 
(a) 

G. 0 Reduced Fear: Reducing the fear level in a detainee. 

H. Pride and Ego Up: Boosting the ego of a detainee. 

Classifled By: Secretary of Defense 
Reason: 1 .Xa) 
Declass@ On: 2 Aprll2013 
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1. & Ride and Ego Down: Attacking or insulting the ego of a detain=, 
not beyond the limits that would apply to a POW. [Caution: Article 17 of 
Geneva Ill provides, *Prisoners of war who refuse to answer may not bq 
threatened, insulted, or exposed to any unpleasant or disadvantageous, 
treatment of any Idnd." Other nations that believe that detainees anz crititled to 
POW protections may consider this technique inconsistent with the provisions 
of Geneva. Although the pmvisions of Geneva are not applicable to the 
interrogation of unlawful combatants, consideration should be given to these 
views prior to application of the technique.] 

w J. -feftPQF) Futility: Invoking the fetling of fbtility of a detainte. 

K. 0 W e  Know AU: Convincing the detainee that the i n ~ g a t o r  kn- 
the answa to questions he asks the detainee. 

L. Establish Your identity Convindng the detainee that the 
interrogator has mistaken the detainee for someone else. 

M. && Repetition Approach: Continuously repeating the same question o 
the detainee within interrogation periods of normal duration. 

w N. File and Dossier: Convincing detainee that the intumgator has a 
damning and inaccurate 6k, which must be =. 

--2--: 0. Mutt  and J& A team consisting ola Hen@ and harsh 
interrogator. The harsh interrogator might employ the Pride and Ego Down 
technique. [Caution: Other nations that believe that POW protections apply to 
detainees may view this ttchnique as inconsistent with Geneva IIt, Artick 13 
which provides that FQWs must be protected against acts of intimidatio11. 
Although the provisions of Geneva are not applicabk to the interrogation of 
unlawful combatants, considerati& should be given to tfiest v i m  prior to 
application of the technique.) 

P. Rapid Fire: Questiooing in rapid succession without dawing 
detainee to answer. 

('4 
Q. Silence: Staring at the detainee to encourage discornfbrt. 

(w 
R Change of Scenexy Up: Removing the detainee from the standard 
interrogation setting (generally to a location more pleasant, but no worse). 

S. 0 Change of Sanery Down: Removing the detainee &om the standard 
interrogation setting and placing him in a setting that may be less camfortable; 
would not constitute a substantial change in environmental quality. 

(k, T. @#+@+) ~ietary Manipulation: Changing the diet of a detainee; no intended 
deprivation of food or water; no adverse medical or cultural effect and without 

D intent to deprive subject of food or water, e.g., hot rations to MREs. 

2 Tab A 



U. fGhLPJF) Environmental Manipulation: Altering the environment to create 
moderate discomfort (e.g., aqjusting temperature or introducing an unpleasant 
smell). Conditions would not be such that thq would injure the detainee. 
Detainee would be accompanied by interrogator at rill times. (Caution: Based 
on court cases in other countries, some nations may view application of this 
technique in certain circumstances to be inhumane. Consideration of these 
views should be given prior to use of this technique.] 

(@) 
V. Sleep Adjustment: Adjusting the sleeping times of the detainee 
(e-g., reversing sleep cycles from night to day.) Thia technique is NOT sleep 
deprivation. 

( h )  
W. m, False Flag: Convincing the detainee that individuals from a 
country othir than the United States arc interrogating him. 

X & isola@on: Isolating the detainee from other detain- whik at9 
complying with basic standards of treatment. [Caution: The use of isolation as 
an interrogation te&que requires detailed implementation instructions, 
including cific guidelines regarding the length of isolation, medical and 
psychologi review, and approval for attnsions of the length of isolation by $ the appropnatc level in the chain of cammand. This technique is not known to 
have been generally used for intcmogation purpo8tl) fot longer than 30 dm.  
Those nations that believe dctainetl, arc subject to W W  protediona may view 
use of this technique as inconsistent with the rtquirements of Geneva m, 
Article 13 which provides that POW8 must be protected againat acts of 
intimidation; Article 14 which provider, that POW8 an entitled to respect for 
their person; Article 34 which prohibits coercion and Article 126 which ensures 
access and basic standards of treatment. Although the provisions of Geneva 
ate not applicable to the interrogation of unlawful cambatants, amsideration 
should be given to theses v i m  prior to application of the technique.] 
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TAB B 

GENERAt SAFEGUARDS I 

Application of these lnterrogatlon techniques is subject to the fd,llowlng 
general safeguards: (1) W t e d  to use only at strategic interrogation facllitiw: (U) 
there is a good basis to believe that the detalnee possesses crltlcal Intelligence; 
(ffl) the detainee is medically and operationally evaluated as suitable 
(considering all techniques to be used in combination); (lv) interrogators are 
specLfically trained for the teWque(s);  (v) a spedfic interrogation plan 
(including reasonable safeguards. Ilmtts on duration. intervals between 
applications, tennlnatfon criteria and the presence or availability of guallfled 
medical personnel) has been developed; (a) there I s  appropriate supuvislon: 
and. (a) there 1s appropriate spcded  senior approval for use with any specific 
detainee (after considering the forego- and receiving legal advkc). 

(U) The purpose of all'htemIews and interrogations ts to get the most 
information from a detainee with the least Intrusive method, always applied in a 
humane and lawful manner with sufnclent wersight by traiued investigators or 
interrogators. Operating lnstructtons must be developed based on command 
pollcies to insure uniform, careful, and safe application of any interrogatlotions of 
detainees. 
( LL\ 

4S+-WH Interrogations must always be planned. deliberate actlons that take 
into account numerous, o h  interlocktng factors such as a dctaiaee'8 current 
and past performance h both detention and interrogation. a dttalnee'8 
emotiond and physical strengths and weaknesses, an assessment of possible 
approaches that may work on a certair~ detalnee in an effort to galn the trust of 
the detainee. strengths and weaknesses of interrogators. and augmentation by 
other personnel for a certain debtnee based on other factors- 

& Interrogation approaches are designed to manipulate the deta.lneesa 
emotions and weaknesses to gain hls willing cooperation. Interrogatton 
operations are never conducted in a vacuum: they are conducted in close 
cooperation with the units detaining the indlvlduais. The policies established 
by the detaining units that pert- to searching, sllendng, and segregating also 
play a role tn the interrogation of a detainee. Detainee interrogation involves 
developing a plan tdored to an individual and a p p m d  by senior 
interrogators. Strict adherence to poUcies/standard operating procedures 
governing the administration of interrogation techniques and onrs1ght is 
essential. 
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b & I t  is important that interrogators be provjded reasonable Iatitude to 
vary techniques depending on the detainee's culture, strengths, wcakntssea, 
environment, extent of training in resistance techniques as well as the urgency 
of obtaining information that the detainee is known to have. - 

& While techniques arc considered individually within this analpis, it 
must be understood that in practia, techniques are usually used in 
combination; the cumulative effect of all techniques to be cmploybd must be 
considered More any decisions arc made regarding approval for particular . 

situations. The title of a particufar technique ia not always fully descriptive of a 
particular technique. Witb respect to the tmploymcnt of any techniques 
involving physical contact, stresa or that could produce physical pain w harm, 
a detailed explanation of that technique must be provided to the d&aa 
authority prior to any decision. 
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Trme permitting, each interrogator should un- Cornbar effectiveness, 
obtrusively observe the source to personally confirm his 
identity and to cbeck his personal appearance and be- 

e Logistics. 

havior. Electronic technical data. I 

After the in~enogator has collected all information Miscellaneous. L i.1 
available about his &signed source, he analyzes it. He 
loob lor indicatOra of ~ ~ ~ ~ ~ ~ ~ ~ b i ~ ~ ~  Or phyia1 I 
ness that might makc the sou ru  susceptible 10 one or I 

strategy. He also uses the information he collected ro the in[. nogat ion plan mmr -.ah at a= lourn- identify the type and level o f  knowledge p w u s e d  by 
bgitem: 

the source perrinenr to the element's collection mission. 
Interrogation objective. 

?he interrogator uses his estimate of rhe type and ex- 
lenr of knowledge possessed by rhe source ro modify the 0 EPWs or detainee's idenury, lo include visual ob- 
basic topiurl sequence of questioning. H e  selects only semuon  of s he EPW or detainee by the inter- 
rhose topics in which he believes the source has per- rogator. 
~inent  kr;owledge. In this way, the interrogator r e h a  Interrogation the and place. 
his element's overan objective into a aer of specific in- 
terrogation subjects. Primary and alternate approaches. 

The major topics thar can be covered in an interroga- Questioning techniques to be used or  why the in- 
rion are shown below in their normal sequence. How- rerrogatot selecred only specik top la  from the 
ever, the interrogator is free to modify this squence  as basic questioning sequence. 
neeissay. Means of t'ecording and reporting information ob- 

Missions. tained. 

Composition. The senior inrerrogelor reviews eacb plan and makes 

Weapons, equipment, strength. 
any changes be feels necessary based on rbc 
commander's PIR and IR. After the plan is approved, 

Dispositions. the holding compound is notified when to bring rbc 
source to the interrogation site. Tbe interrogator cot- 

e Tactics. lects all available iererrogation aids needed (maps, 
Training. chens, writing tools, - and referenct materials) and 

proceeds to tbe inrenogation site. 

APPROACH PHASE 
Begins to use an approach technique. 

cooperation so  he will correctly answer pertinent ques- 
tions to follow. The intenogator- 
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. .  . 
5 . jf. recognized by the interrogator, can be exploited. 
lkj:, mse w e a h ~ ~ e s  ate manifes[l 10 personaliy traits 

, s$ch as speech, mannerisms, facial expressions, physjcal 
:::;:::.&ements, excessive perspiration, and other overt in- ;+; ,,: , , ...lf . ~.;,'::"~'dication~ .,_ , that vary from EPW or detainee. 

L' .,,% . . 

,)I,; , $' . , 
-: . ,:w.;, From a psychological standpoint, tbe interrogator 
.. k.;,, 2.1~. must be mgnlunt of the foliowing behaviors. People 
, rp:;ft t .  tend t o -  
,, , .,, ; ,'? 
-.,. :.:,k. .. 
.. : $! ..A,i.+- .J-s+., . .,.a Talk, espedally after barroving experiences. 
. . I  rut. 

 perate ate. with those who h p e  matrol over hem. Kt: 
b.t@tach Iw importance to a topic about which the 

~:jntetrogator demonstrates identical or related ex- 
$erience or ItnowIedge. 

t;pprecjate Dartcry md exoneration horn guilt. 
&<I ,: 

ent having someone or somerhlng they respect 
GtIed, especially by someone they dislike t k!fi,.r;.. 

b&$ond to kindness and understanding during 
&g circum tances. 

rtte readily when given material rewards 
extra food or luxury items for tbeir per- 

lmfor t 

tors do not 'run" an approach by following a 
i&r routine, Each interrogation is different, 

p la t ion  approaches have the following in 
h q ~ -  
sb and maintain convol over the source and 
ption. .& . 

$ and maintain rapport between the inter- 
:land source. . - 

the source's emotions and weaknesses 
cooperation 

&iil appliotlon of approach techniques 
~ducrs the source to willing@ provide ac- .. ., . ,. .y:. 

&If@nce information to the interrogator. The 
V refen to the source's answering the 

interrogator's questions, nor ntctssarlly his coopera- 
tion. 

Tke source may or may not be aware he is providing 
the interrogator 4 t h  infomation about enemy forctr. 
Some approaches may be cbmpleq when the sour- 
begins to answer questions, Otben may have to be am- 
s tantly maintained or reinforced throughout tbe inter- 
rogation. 

The rechniques used in an approach can best be 
defined as a series of events, nor just verbal conversa- 
tion between the interrogator and The source. The a- 
ploitation of the soufct's emotion can be harsh or 
gentle in application. Some useful techniques used by 
inrenogaton a r e  

Hand and body movements. 

Amal physical contact sucb as a hand on tbc 
shoulder for reassurance. 

a Silence. 

RAPPORT POSTURES 

TIcn are rvlo rypes of rappon postures determined 
during planning and prepantion: stern and sym- 
patheric 

In the stem posture, the inrerrogaror keeps thc EPW 
or detainee at attention. Thc a h  Is to make the EPW 
or detainee keenly awre of his helpless and inftrior 
status. Interrogators use this posture with officers, 
NCOs. and securlty-u)nScious enlisted men. 

In the sympathetic post urt, the interrogator addresser 
the EPW or detainee in a friendly fashion, striving to 
put him at ease 'IWs posture is commonly used in in- 
terrogating older or younger WWs. EPWs may be 
frightened and confused. One variarion of this posture 
is when rhe.interrogaror arb about the EPWs family. 
Few EPWs will hosltate to discuss tbeir farnfJy. 

Frightened persons, regardless of rank, will invariably 
ralk in ordu to relievo tension once they hear a sym- 
pathen'c voirc in their own too y e .  To put the EPW at 
ease, the fntcnogator may allow the EPW to sit d m ,  
offer a cigarette, ask whether or not be need4 medical 
care, and othemlsc show interest in his casa 

'here are many variarions of these basic postures. 
Regardless of the one used, the interrogator must 
present a military appearance and show character and 
energy. The interrogator must control his temper at all 
times, except when a displny is plannad. The inter- 



rogator must not waste time in pointless discussions or 
make promises be cannot keep; for example, the 
interrogator's granting poUtkal asylum. 

When maklng promises in an effon to establish np- 
port, great care must be taken to prevent implying that 
rights guaranteed rhe EPW under international and US 
law will be withheld if tbe EPW refuses to  moperate. 

Under no circumstance uill tbe interrogator betray 
surprise at anything the EPW might say. Many EPWs 
will talk frwly if they feel the information they are dis- 
cussing is already known to tbe interrogator. If the in- 
terrogator acts surprised. the EPW may stop talking 
immedia teiy. 

The interrogator encourages any behavior that 
deepens rapporr and increaxs rhe flaw of wmmunica- 
tion. At the same time, the interrogator must dis- 
courage any behavior that has the opppite effect 

The interrogator must a h y s  be in control of the in- 
terrogation. If the EPW or detainee challenges this 
conaol, the interrogator must act quickly and firmly. 
heryrbing the interrogator says and does must be 
within 'tbe limits of the GPW, Article 17. 

DEVELOPING RAPPORT 

Rapport must be mafntalned throughout the inter- 
rogadoh, not only in the approach phase. If the inrer- 
rogaror has csthblished good rappon initially and then 
abandons the effon, the s o u m  w u M  tightfully assume 
the intenogator cares less and less about him as the in- 
formation is being obrained. If rhis occurs, rapport is 
lost and rhe souse may cease answering questions. 
Rapport may be developed b y  

&king about the circumslances of capturn By 
doing this, the interrogator can gain insight into 
the prisonefs actual state of mind and, morc im- 
ponantly, he can ascertain his possible breaking 
poinu. 

0 Asking background quesriom. After asking abour 
the source's circumstances of capture, apparent in- 
terest can be built by asldng about the source's 
family, civilian life, friends, Ukes, and dislikes. This 
is to develop tappotl, but nonpeninent quesuons 
may open new avenues for the approach and hclp 
determine whether tentative approaches chosen in 
the planning and preparation phase ail1 be effec- 
tive. If these quesrions show that the tentative ap- 
proaches cbosen will not be effective, a flexible 

interrogator a n  shift the approach dircnion 
without rhe source beiag aware of the change 

Depending on the situation, sod requests the source 
may have made, the interrogator also can use the fol- 
lowing to develop rapport 

Offer realistic incentives, such as- ,i 
-Immediate comfort i r em (coffee, cigarettes). 

-4hon-term (a meal, shower, send a lelter home). J 
-Long-term (repatriation, political asylum), 3 
Feign expcrieore similar to those of he  source. 

f '  

Show concern for'the source througb the use of 
voice vitality and body language. 

Help the source KO r a t i o n a h  his guilt. 

Show klndocss and understanding toward Ihe 
source's predicament. 

0 Exonerate the source from guilt. 

Flatter the source. 

Aher having established control and rappon, the in- 
terrogator continually assesses tbe source to bee if the. 
approacba--and later tbe questioning techniques-" 
cbosen in the planning and preparation phase orill in- 
deed work 

Approaches chosen in planning and preparat 
renrative and based on the someumes.scanry 
lion available from documents, guards, and personal ob 
serv~tion. This may lead the interrogator to set 
approaches which may be totally lnconcct for ob  
thls source's fling cooperation. Thus, careful 
ment of the source is critical ro avoid ~ t a s t i n ~  
t i m ~  in the approach phasc 

The questions can be mixed or separate If, for 
ample, the interrogator has tentatively chosen a "love 
comradesw approach, he should ask the source questi 
like 'How did you get along with yout fellow sq 
members?' If the sour- answers they were all 
dose and worked well as a ream, the interrogator 
use this approach and be reasonably sure of irs su 

However, if the source answers, They all hated 
guts and I couldn't srand any of them,' the inrenogat 
should abandon that approacb and ask some quick, no 
pertinent questions to give himself time ro work out, 
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Smooth TransRlons 

interrogator must guide the conversation 
and logically, apedally if he needs to move 
approach technique to another. "Poking and 
the approach may alert the prisoner to ploys 

rhe job more difffcul~ 

e ins  to another approach can be made logidly 
d smoorbly by using transitional phrases. bgical ue- 

can be made by including simple sentences which 
ect the previously used approach with the basis for iy ;,#i+&~e Pa,'. n" one. 

r *-4, :+ 
:A ,..,J,.. Transitions can also be smoothly covered by leaving 
f$T$i:$he unsuccetrsful approach and going back t o  n o n e  
.i&;>iicnt questions. 4. using nonpertineat rnnversaticn, 
$$1: the i ~ r ~ o g a w r  a n  move rhe mnversation in the e).. 
!~d~~~,.j&sjred direction and, as previously stated, sometimes : .*+.,,. 

$@':f;an obtain leads and hints about rhe source's stresses or 
, ,:;+ ' :.,.. ,weabases or other approacb strategies that may be . . sv, i., ,t 

'!.:$"., more successful. 

. I .  . ...-. . 
, , If an interrogator is using argument and reason to get 
*'' ; the sou- ro cooperate, he mum be convincing and ap 6; , 
..I-, ... I$ . ,,pear sincera All inferences of promises, situations, and 
: arguments, or other invented material must be believ- . . 
."..; able. What a source may or may not believe depends on , . . 
. the interrogator's knowledge, experienae, and training. 

,. A good sour= assessment is the basis tot the approach 
,' and viral to rhe su- of the interrogation effort. 

Recognize the Breaklng Polnt 

Every source has a breabdng point, but an inter- 
rogator n e w  knows what it is untfl kt has been reached. 
There are, however, some good indicators the sokce is 
near his breaking point or has already reached i t  For 
example, if during the approach, tbe s o u r e  leans for- 
ward with his facial expression indicating an interest in 
rhe proposal or  is more hesirant in bis argument, be L 
probably nearing the breaking point The interrogator 
musr be alert KO recognb these sigm. 

Once the interrogator derermints the source is break- 
ing, be should interject a question pertinent to the ob- 
jective of the interrogation. If the soura  answers it, rbe 
interrogator can move in10 the questioning phase. If 
the source does not answer or  balks at answering it, the 
interrogator must realize the source was not as close to 
the breaking point as thought. In this case. the inter- 
rogator must mntinuc with hib approacb, or  switch to 
an alternate approach o r  questioning technique and 

continue ro work until he feels rbe source is near breefr- 
ing. 

The inrerrogator can ten if the source has broken 
only by interjecting peninent quytions. This process 
must be followed until the EPW or detainee be- to 
answer peninent quesuom. It is possible the EPW or 
detainee may cooparate fbr a while and then balk at 
answering funher questions. If this occurs, the inter- 
rogator can reinform rhc approach- tbat initially 
gained the source's cooperation or move into a different 
approab before returning to the quutioning phase. 

At this point, it is  imponant to note the amount of 
time spent with a particular source depends o n  several 
factors: 

Tbe bartlefield sirua~ion. 

Expediency which the supponed commander's PIR 
and IR requirements need to be answer&. 

Source's willingnes to talk. 

Tbe number of approaches used is llmlted only by the 
interrogator's 6)cilL Almost any nut or deception is 
usable as long as tbe provisions of Ibe GPW, as outlined 
in Flgure 1-4, are not violated. 

An inrerrogator musr nor pass himself off as a medic 
chaplain, or as a member of the Red Cross (Red 0s- 
cent o i  Red Lion), To every approacb rechnique, there 
are literally hundreds of possible wriations, each of 
which can be developed for a specific situation or 
sourcr. The variations are limited only by the 
interrogator's personality, experience, ingenuity, and 
imagination. 

APPROACH COMBINAT IONS 
With the exception of tbe direct approach, no  other 

approach is effective by itself. Interrogators use 416 
ferent approach techniques or mmbine tbem into a 
cohesiue, logical technique. Smootb transitions, sin- 
cerity, logic, and conviction almost aiyays make a 
strategy work. l%e lack of will undoubtedly dooms It to 
failure. Some examples of combinations a rc -  

Direct-futiliry-love of comrades. 

The number of wrnbinarions are unlimited. Inter- 
rogaton must carefuUy choose the approach strategy in 
the planning and preparation phase and listen carefully 
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to what the source is saying (verbally or nonverbally) for 
leads the srtategy chosen will not work, When this oc- 
curs, rhe intenogator must adapt to approaches h e  
believes will work in gaining the source's mopetation. 

The approacb techniques are not new nor are all the 
possible or acceptable techniques discussed below 
Everylhing the interrogator says and docs must be in 
ooncen with the GWS, GPW, GC, and UCMJ. T3e ap- 
proaches which have proven effective are- 

* Direct 

Incentive. 

Increased fear-up. 

Pride and ego. 

Dlred Approach " 

The interrogator.ask questions directly rehted to in- 
formation sought, making no effort ta con~eal the 
intertogalion's purpose, The direzt approacb, always 
the fint to be attempt&, is used on EPWs or detainees 
who the interrogator believes wiU cooperate 

This may occur when inrerrogating an EPW or 
detainee who has proven aoopera tfve during initial 
screening or first interrogation. It may also be used on 
[hose with little or  no security mining. The direct ap- 
proach works best on lower enlisted penonnel, as they 
have litde or no resistance training and have had mini- 
mal securiry training. ' 

The direct approacb is simple to use, and ic is posslble 
to obtain the maximum amount of information in tbe 
minimum amount of time. It is frequently employed at  
lower echelons when the tactical situation precludes 
selecting other techniques, and where the EPWs or  
detainee's mental state is one of confusioa or extreme 
shock Figure C3 contains sample quations used in 
direct questioning. 

The direct approacb is the mart effective, Statistics 
show in World War 11, it was 90 percent effective. In 
Vietnam and OPERATIONS URGENT FURY, JUST 
CAUSE, and DESERT STORM, it was 95 percent ef- 
fective. 

lncenthre Approach 
The incentive approach is based on the application of 

inferred discomfort upon an EPW or detaineewho lacks 
uillpouler. I h e  EPW or detainee may display fondness , 

for m a i n  luxury items such as candy, h i t .  o r  cigaret- 
tes. This fondness provides the interrogator with a posi- 
tive means of rewarding the EPW or  detainee for 
cooperation and t r u t h f u l n ~ ,  as be may give o r  with- 
hold sucb comfort items at his discretion. Caution must 
be uscd when employing this technique because- 

*. Any pressure applied in rhis manner must not 
amount to a denial of basic human needs under 
any drcumstanca VOTE: Interrogators. may not 
withhold a source's rights under the GPW, but 
tbey can withhold a source's privileges.) Granting 
incentives must not infringe on these tights, but' 
they can be things to which the source is a l r a d y  
entitled. 7his can be effcztlve only if tbe source is 
unaware of his rights or privileges. 

The EPW or detainee might be tempted to provide 
false or inaccurate information to gain the deslreb 
lumy item or to a o p  rbe intenoga%on, 3 

Tle GPW, Arricle 41, requires the posting of tbe am- 
vention conrents in the EPWs own language, This Is an 
MP responsibility. 

Incentives must seem to be logical and possible. An 
interrogator must not promise anything that cannot be 
delivered. Interrogators do not make promises, bur 
usually infer them while sidesrepping guarantees. 

For e ~ ~ p l e ,  if an intermgaror made a promise he  
could not keep and be or another interrogator had ro 
talk witb the source again, the sourct would no t  have 
any trust and would probably not cooperate. Instead of 
clearly promising a certain thing, such as political 
asylum, an interrogator all offer to do what h e  can to 
hdp achieve the source's desired goal; as long as the 
source aooperates. 

As with developing rapport, the incentive approacb 
can be broken down into two incentives. The deter- 
mination rests on wben the source expects to receive the 
incentive offend. 

Short term-received immediately; for example, 
letter hornc, seeing wounded buddies. 

Long term-received within a period of time; for 
example, political asylum. 

Emotlonel Approach 

an. I r thc 

prc 

Through EPW or derainw obsenation, the inter- , 
emo 

rogator can ohen identify dominant emotions which : If 
rnotivale. The motivating emotion may be greed, Iove, : for k 

,. hate, revenge, or otben. The interrogator cmploys ver- 
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and emotional ruses in applying pressure to  he 
s or detainee's dominant emotions. 

major advantage of rhis technique is it is ver- 
nd allows the intenogator to use the same basic 

tion positively and negatively. 

For example, &is tcchnlque can be used on the EPW 
teat love for his unit and felIow soldien. 

errogator may take advantage of this by telling 
that by providing pertinent informarion, he 

en the war or battle in progress and save many 
rades' lives, but hiJ refusal to u l k  may cause 
. This places the burden on the EPW or 

may motivate him to seek relief through 

this technique can also be used on the 
or  detainee who bares bls udt  because it withdrew 

him to be captured. or who fee& he was unfairly .," . 
.."'Jweared in his unit h such cases; the interrogator can . .:7: i ::'," ,;. point our that if rhe EPW cooperarts and specifies the 
, ) t : - ,  unit's location, the unit can be destroyed, tbus giving 

; , 'd. .:  
. ,;:: thc EPW an opportunity for revenge. The interrogator 

,;;.y'n 
, This approach is likely to be effective with the imma- 
'ture and timid EPW. 

. '{, .. For the emotional love 
approach to be s u ~ f u l ,  the inrenogator must focus 
on the aruicty felt by the source about the drcumstan- 
ces in which he finds himself. The interrogator must 
direct the lave the source feels toward the appropriate 
object: family, homeland, or  comrades. If the htw- 
rogator can show the source what tbe source himself can 
do ro alrer or improve his situation, the approach has a 
chance of s u c a s .  

This approach usually involves some incentive such as 
communication with the  source's family or a quicker 
end to the war to save his comrades' lives. A good inter- 
rogator will usually orchestrate some futility with an 
emotional love approach to hasten the sourct's reaching 
the breaking point 

Sincerity and convicb'on are critical in a successful at- 
tempt at an emotional love approach as the interrogator 
must show genuine concern for rhr source, and for tbe 
object at which the interrogator is direcring the source's 
emotion. 

If the interrogator ascertains rhc source has g r a t  love 
for his unit and fellow soldiers, the intenogaror can el- 

fectivdy exploit the situation. niis placzr a burden on 
the source and may motivate him to seek relief rhrough 
amperation with tbe interrogator. 

The+emotioaal hate ap- 
proach focuses on any genuine hate,,or possibly a desire 
for revenge, the some may led Thb interrogator must 
ascertain exactly what it is the source may hate so the 
emotion can be axploited to override the sourcc's n- 
tional sidc. Tbe source may bave negative feelin& 
about h$ country's regime, immediate superiors, of- 
f i ~ e n  in general, or fellow soldien. 

This approach is usually mosr effective on  members 
of racial or religious minorities who have suffered dis- 
crimination in military and civilian life. If a source feels 
he bas been mated unfairly in his unit, tbe interrogator 
can point out tbat, if the source cooperaus and dbulgu 
the location o! tbat unit, the unit can be destroyed, thus 
affording the source revenge. 

By using a conspiratorial tone of voice, the inter- 
rogalor can enhanae the vatue of this techniquc 
Phrases, such as 'You owe them no loyalty for the way 
they treated you,' when used appropriarely. can expedite 
tbc s u m  of this technique 

Do not immuliately begia to berate a certain f a a t  of 
the source's background or life until your assessment In- 
dicates the source feels a negative emotion toward it. 

The emotional hate approach can be used more effec 
tively by drawing out the source's negative emotions 
with questions that elidt a tboughr-provowng response 
For example, "Why do you think t h y  aUowed you to be 
captured?" or "Why do you think they left you to die?' 
Do not berate the source's forces or homeland unless 
certain negative cmotlons surface. 

Many sources may have greet low for their muntry, 
but may hate the regime in control. The emotional hate 
approacb is most effective with the immature or timid 
source who may hava no opportunity up to rhls point 
for revenge, or never had tbe coorage to voice his feel- 
ings 

Fear-Up Approach 
The far-up approach is the exploitation of a source's 

preexisting fear during the period of capture and inter- 
rogation. Tbe approach works best with young, inex- 
perienced sources, or sources who exhibit a greater than 
normal amount of fear or nervousness. A source's fear 
may be justified or unjustified. For oxample, a source 
who bas committed a war crime may justifiably fear 



prosecution and punishment By contrast, a source who 
has been indoarinatcd by enemy propaganda may un- 
justifiably fear that he urill suffer torture or deatb in our 
hands if captured. 

This approach hai rhe greatest potential. to violate 
[he law of war. Great care must be taken to avoid 
threatening or coercing a source which is in violation of 
the GPW, Article 17. 

It is critical the interrogator distinguish what the 
source fears in order to exploit that fear. m e  way in 
which the interrogator exploits the sour@'$ fear 
depends on whether  be source's fear is justified or un- 
justified. 

-. In this approach, rhe intermgator 
behaves in an overpowering manner with a loud md 
threatening voice. The interrogator may even feel the 
need to throw objects across the room ta'beighten the 
soma's implanted feeling of fear. Great care must be 
taken when doing this so any acrions would not violate 
the prohibition on coercion and threats oontained in the 
GPW, Article 17. 

This technique is to convince rbc source he does in- 
deed have something to fear; that be has no option but 
to cooperate. A good interrogator will implant in the 
source's mind that the interrogator himsell is not the 
object to be feared, but is a possible way out of the trap. 

Use the confirmation of fear only on sources whose 
fear is justified. During this approach, confirm to the 
source that he d o a  indeed have a legitimate fear. men  
convince, the sour- that you are the source's best or 
only hope in avoiding or mitigating tbe objed of his 
fear, such as punishment for his crimes. 

You must take great care to m i d  promising actions 
tbar are not in your power to grant For example, if the 
source has committed a war crime, inform the source 
thar tbe crime has been reported to the appropriate 
authorities and that action is pending. Next inform rbe 
;our= that, if he cooperates and tells the t ~ t h ,  you will 
.epon that he cooperated and told the truth to the a p  
>ropriare authotities. You may add that you will also 
epon his lack of cooperation. You may not promise 
hat t h e  charges againsr him will be dismissed because 
ou have no authoriry to dismiss the charges. 

This approach is better suited to tbe 
bong, confident rypc of interrogator; there is generally 
o m e d  to raise rht voice or resort to heavy-handed, 
Me-banging. 

I-- -__ _ _ 

For example, ~apture may be a result of win- 
c ideno~ the  soldier was caught on the wrong side of 
the border before hostilities actually commenced (he 
was armed, he could be a tenorist)--or as a result of his 
actions (he surrendered contruy to his miMary oath 
and 15 now a traitor to his munuy, and his forces 
take care of the disciplinary action). 

The far-up (mild) approach must be credible. It 
usuaIly invohrw some logical inmntive. 

In most uses, a loud voice is not necessary, The ac- 
tual fear is increased by helping tbe source r ea l i s  the 
unpleasant consequencw the fam may cause and by 
presenting an alternative, which, of murse, can be 
brought about by answering some simple qutstions. 

Tbe fear-up (hanh) approacb Is usually a dead end, 
and a wise interrogator may want to keep it in resewe a 
a [rump card After working to increase the soura'a 
far ,  it would be dffacult to convince him everything oil1 
be all right if the approach is not suoccssful. 

Fear-Down Approach 

TI& technique is norbing more than calming the 
source and convincing him be wiJJ be properly and 
humanely treated, or telling him the war for him is mer- 
ahUy over and he nccd not go into combat again. 
When used vith a soothing, d m  tone of voice, this 
often creates rappon and.usuaUy nothing else Is needed 
to get tbe source to cooperarc. 

Whife calming rhe sour- it is a good idea to smy hi- 
tially with ionpertinent mnversation and to avoid the 
subject which has caused the source's fa r .  work 
quickly in developing rappon and ammunicadon, as 
the tsoune will readily respond to kindness. 

When using this approach, it is important the inter- 
rogator relaw to the sourct at his perspective level and 
not expurt the source to come up to rhe interrogator's 
lcvel. 

If the EPW or detainee L so frightened he has 
withdrawn into a sheU or regressed to a less threatening 
state of mind, the interrogator must break through to 
him. 'Ihe interrogator a n  do this by putting himself on 
[be same pbysiml lcvcl as the source; this may require 
some physical coataa. As the source relaxes and begin8 
LO respond to kindness, the inferngator can begin asking 
pertinent questloas. 

Tbh approti* technique may backtire if allowcd to 
g~ too far. After axwincing the sour= he has nothing 



,fear, he may cease to be afraid and may feel secure 
' h to  resist the inrerroptor's pertinent question. 

occurs, reverting t o  a barshu approach techDique 
y will bring rhe desired resulr quickly. 

leer-down approach works b a t  if the source's 
unjustified. During this approach, take specific 

c:>;.;\-, - 
to reduce the source's unjusufied fear, For ex- 

+,%qpple, if the sourrc believes thar he will be a b u d  while 
:1?4B your custody, make emre efforts to ensure that the . 'Pr 

.:,:,$he is well carad for, fed, and appropriarely treated. 
, . .  - i,.y. 
,;:,,.:.. Once the source is convinced [hat hc has no 
$i&irimarc r a o n  to f& you, be dll be more inclined 
,*"''; cooperare. The intenogator is under no dury to 
q i d u c e  a source's unjustified fear. ne, only prohibition 

\ I" P that the interrogator may not say or do anything lhat 
,, ,,&rectly or  indirectly commu~cates  ro the source that 
. a x e  z..,. will be harmed unless he p r o v i d ~  the requested in- 
,;;{forma tion. ,. ? 
J: ,,', 

!::$, These appli~ations of the fear approach may be corn- 
'! ' 

:+hind to achieve tbe desired effect. For example, il a 
-'isource haa justified and unjustifhi fcars, you may ini- 
"jSialIy reduce the source's unfounded fears, then confirm 2.. 
;;,@ legitimate fears. Again, rbe source should be con- 
1 wiwxi the intenogator is his b a r  or only hope in amid- ,'* . 
:':. ing or mitigating the object o I M  fear. 

Prlde and Ego Approach 
: The strategy of this approach is to trick the source 
' into revealing desired information by goading or  flatter- 
ing him. It is effective with sourccs who have displayed 
weakness or feeline of inferiority. A teal o r  imaginw 
deficiency voiced about the source, loyalry to his or- 
ganization, or  any other feature a n  provide a basis for 
this technique, 

The interrogator accuses the source of weaknw or 
implies he is unable to do a ccRain thing. This rypb of 

I soiree is also prone ro ewcuscs and rasons why be did 
! or did nor do a certain thing, often s w i n g  rhe blame to 

others. An example is opening the interrogation with I the question, 'Why did you surrender so easily v h e a p u  
I ' muld have escaped by crossing the nearby ford in the 
I river?" 

The source is likefy to provide a basis for further 
questions or to reveal significant intelligence informa- 
tion if he attempts to explain his surrender in order to 
vindicate himself. He may give an answer such as, 'No 

i one could cross the ford because it is mined" 

?hi3 technique can also be employed in another man- 
ner--by flattering the source into admitting =- in- 
formation in order to gain aedit Fqr example, whifc 
interrogathg a suspected saboteur, !be interrogator  
states; Tld was a smooth operation. I have seen many 
previous atrempzs fail. I bet you planned rhis. Who e h  
but a clever person like you would have planned if? 
When did you f b t  decide to do the job?' 

'171is tcdrnique is especially effcttin with rhe source 
who has'b&n looked down upon by his superiols. l%a 
source has the opportunity to show someone he  is intel- 
ligent. 

A problem with thc pride and ego approach is it relis 
on trickery. Tbe source will eventually realize he has 
been tricked and may r e m e  to cooperate funher. If this 
occurs, the intenogator can easily move into a fear-up 
approach and convince rbe source the questions he h u  * ,; 

already answered have committed him, and it Would be 
useless to resist hrrlber. 

The intenogator can mention it will be repond to 
thc source's foras  that he has cooperated filly with the 
enemy, orill be co+idtred a traitor, and bas much to fear 
if he is returned to his forces. 

This may even offer the interrogator the optioa to go 
into a lovesf-family approach where the sour= must 
protect his tsmily by preventing his brces from learning 
of his duplicity or collaboration. Telling the source you 
will nor report that he talked or Qat he was a severe dh- 
cipline problem is an incentive that may enhance  the ef- 
fectiveness of the approach. 

TMS aQpAad is most 
effective on sourcp~ with litrlc or no intelligeltce, or  on 
those who have been looked down upon for a long time. 
It is very effective on Iw-ranking enlistcd personnel 
and junior grade oPRoefs, as it all- the source to final- 
ly show someone be does indeed have some "brains.' 

The sourw is constantly flattered into providing cer- 
tain information in order to gain aedit. The her- 
rogator must take care to use a flattering 
somewhat-in-awe tone of voioe, and speak highly of rbe 
source throughout rhis approach. This quickly produces 
positive feelings on  the soura's part, as he has probably 
been looking for this type of recognition all of his life. 

?he interrogator may blow imp out of proportion 
using items born the sourct's background and making 
them seem notewonby or  imponant. As cverppt is 
eager to hear praise. the source will eventually reveal 



pertinent information to solicit more laudatory corn- 
rnents from the Interrogator. 

tablish a differenr type of npport  without losing all 
credibility, 

Effective targers for a suaessful pride and ego-up ap- 
proach are usualb.the sodally accepted reasons for flat- 
tery, such as appearance and good military bearing. The 
interrogator should closely watch thesoufce's demeanor 
for indications the approach is working. Some indica- 
tions ro look for are- 

In this approach, the intenogator convinces the 
source that resistance to questioning 3 futile. Wben 
employing this technique, rhe interrogator musr have 
faaual information. Thest facts are presemted by the in- 
terrogator in a persuasive, logical mannet. He should 
be aware of and able to exploit the source's psychologi- 
cal and moral w t a k n w u ,  as well as weaknesses in- 
herent in his society. 

Raising of the head. 

A Iook of pride in the eya. 

Swelling of rhe c h e s ~  The btWy approach b effective when the inter- 
roptor  can play on doubts that already exist in the 
source's mind, There are diderent variations of the 
futility approach, For example: 

Stiffening of rhe back. 

Pride_and EPo-Down approach is 
based on attacking the sourw's senseof personal worth. 
Any source who shows any tea1 or imagiped inferiority 
or weaknass about himself, loyalty to hk organization, 
or captured under embarrassing circumstanca, a n  be 
easily broken with this approach technique. 

0 Futility of the personal situation-"You are not 
bishcd here until you answer the questions.' 

Futility in that geveryone talb sooner or later.* 

Futiliry of the battlefield situation. 
The objecdve is for the interrogator to pounce on the 

source's sense of pride by attacking his loyalry, intel- 
ligence, abilities, leadership qualitia, slovenly ap- 
pearance, or  any other perceived wealmess. This wiJI 
usualiy goad the source into becoming defensive, and he 
will try ro convince the interrogator he is wong. In hia 
attempt to redeem his pride, the s o u r ~ t  will usually in- 
voluntarily provide pertinent information in anempting 
to vindicate himselt 

0 Futility in the sense if the source does nor mind 
talking about history, why should he mind galking 
about bis mfSSions, thy are also history. 

If the source's u%r had run out of supplies (ammud- 
tion, food, Or fuel), it would be somewhat easy to  an-  
v i m  him all of his forces are baving Qe same logistical 
problems. A soldier wbo has bean ambush& may havc 

I 

doub& as to how he was attacked so suddenly. The  in- I 

tenogaror should be able to rak him into believing tbat 1 
the inrefrogator's foras  knew of the EPWs unit loca- , 

1 A source susceptible to this approach is also prone to 
make excuses and give rtasons why he did or did not do 
a cenain thing, often shifting rbe blame to others. If the 
interrogator uses a sarcastic, caustic tone of voice with 
appropriarc expressions of distasre or disgust, the 
source will readily beliewe him. Possible targets for the 
pride and ego-down approach are the saurw's- 

tion, as QCU as many more units. 

Making the situation appear hopeless allows the (, 

sourcc to rationalize his actions, especially if that  action 
is cooperating with the interrogator. When employing : 

this technique, the interrogator must nor only have fscc ,; 
tual information but atso be aware of and exploit the. 
soure's psychological, moral, and sociological weak- 
nesses. 

loyalty. 

Technical competence. 

0 Leadership abilities, 

Soldierly qualides, 

Appearance. 

The pride and ego-down approach is also a dead en4 
n that, if unsuccessful, ir is difficult for the interrogator 
o recover and 'move to another approach and tees- 



aU of his forces had run out of food. If the 
f g on cooperating, it may aid the inter- 

if he is told all the orher source's have 

, The fu~iliry approach must be orchestrated with otber 
,:approach techniques (for example, love of comrades). 

.?& source who may wnt D help rave his wrnndes' lives 
;:my be convinced the battlefield sitution is hopeles 

and they will die withour his assistance, 

roach is used to paint a bleak picture 
ut it is not effective in and of itseIf in 

$ining the source's coopemion. 

We Know All 

is approach may be employed in conjunction witb 
le and dossier' tecwque (discussed below) or by 

; irself. If used alone, the interrogator must fint become 
ghly familiar with avail&ble dala concerning the 

. To begin rhe interrogation. the interrogator 
ash questions based on thb known data. Wbcn the 

esitates, refuses u, answer, or provides an incor- 
complete reply, the Interrogator provides the 

begins to give accurate and com- 
a, the interrogator in tarjects qucstions 

ion. Questions to 
also asked to teat 

'the source's truthhfness &d to maintain rhe deception 
that the information is already known, By repeating this 
procedure, the interrogator convinces the source that 

*.,% resistance is useless as everything is already knowp. 

M e r  gaining the source's coopera tion. the inter- 
rogator sull tests the exrent of cooperation by peri- 
odically using questions lo whicb be has the amn;  
this is very necessary. If the interrogator does not chal- 
lenge the source wben be is lying, the source will know 
everyrhing is not known, and he bas beem tricked. He 
may then provide incorrect answers to the interrogator's 
questions. 

1 
3 There are some inherent probloms with the use of the 

j %e know all* approach. Tbe interrogaror is required to 
prepare everything in detail, w h j d  is time consuming. 

j 
1 He must commit mud! of the information to memory, 

; as workhg from notes may show the limits of the intor- 
I marion actually known. 
I 

The Ble and dossier approacb is used when the in tcr- 
rogaror prcpara a dossier coatairfing aU available infor- 
mation obtained horn documents mnctrning the source 
or his o@anization. C h e f ~ l  :arrangement of the 
malerial wthin the file may give rhc Ulusion it aontains 
more data than actually there. The hle may be padded 
with anra paper, if necessary. Index tabs with d t l o  such 
as education, employmenr, criminal record, military ser- 
vie, and otbers are panicuhrly effective. 

The intenoga~or confronts the source with tbe dos- 
siers at the beginning of the intenogadoa and expiaim 
intelligence has provided a complete record of every sig- 
nifimnr happening in tbe source's life; therefore, it 
would be useless to resist, The intenogator may read a 
few selected birs of known data to further impress the 
source. 

If the technique is successful, the source will be in- 
limidated by the size of tbc Me. conclude everything is 
known, and resign himself to complete amperation 
Tbe succcss of this technique is largely dependent on 
the naivete of rbe sour- volume of data on the subject, 
and skill of the interrogator b convincing the source 

Eatablloh Ywr Identity 

This  approach is especially adaptable to interroga- 
tion. The interrogator inslts the sourct has been Eor- 
rectly identified as an infamous individual wanted by 
higher alrthorities on serious charges, and he is not rbc 
person he pufpons ro be In an effon KO dear  himself of 
~bis alkgation, the source makes a genuine and delailed 
effon to establish or substan tiaw his true identity. In so 
doing, he may provide the interrogalor witb information 
and leads for further development. 

The "establish your identity" approach was effective in 
Viet Nam wiQ the Viet Cong and in OPERATIONS 
JUST CAUSE and DESERT STORM. 

This approach can be used at tactical echelons. The 
intenogator must be aware if it is used in conjunction 
witb the file and dossier approach, as it may exceed the 
tactical interrogator's prepwarion resources. 

The interrogator should initially refuse to believe the 
source and insist he &s the criminal wanted by the am- 
biguous higher aurhoritIb. This wil l  force the source to 
give even more datailed iofonnadon about his unit in 
order to convince rhc interrogator he is who he say he 
is. This approach works well wbcn combined with the 
'futility' or "we know aU' approach. 



Repetttlon 

This approach is used to induce cooperation horn a 
ostile source. In one variation of tbis approach, tbe in- 
errogator lislens arefully to  a source's answer to a 
uestion, and then repeats the question and answer 
:vcral times. He does this with each succeeding ques- 
on until the source becomes so thoroughly bored with 
le procedure he answers questions fully and candidly to 
rtisfy the interrogator and gain relief born the 
lonotony of tbis method. 

The reperiuon technique must be judiciously used. as 
will generally be ineffective when employed against 
troverted sourcer or those having great self-control. 
I fact, it may provide an opportunity for a source to 
gain his composure and delay the intermgarion. In 
is approach, the use of more than one intenogator or 
rape recorder has proven'effedve, . 

,. 
Rapid Flre ,. 

This approach involves a psychological ploy based 
on the principles that- 

* Everyone likes to be heard when he speaks. 

It is canfusing to be interrupted in mid-sentence 
with an unrelated question. 

nis  approach may be used by one or simultaneously 
nvo or more inrerrogaron in questioning the same 
Ire. In employing this technique, the interrogator 
s a series of questions In such a manner that the 
rce does not haw time to answer a question com- 
tely before the next one is asked. 

'his confuses lhe sourae and be will tend to con- 
lict himself, as he has Uttle rime to formulate his 
wers. The interrogator then confrotits the source 
I the inconsistencies causing further conrradictions. 

I many instanas, the source will begin to talk h l y  
an attempt to explain himself and deny the 
rrogator's claims of inconsistencies. In this attempt, 
source k likely ro reveal more than be intends, thus 
ting additional leiids for further exploitation. This 
*oath may be orchestrated with the pride and ego- 
n or fear-up approaches. 

; '?!.'>'. 
:. .. '. . 

Besides extensive preparation, tbis approach raqukes 
4' 

an experienced and competent interrogator, with wm- tc 
prehensivc urse knowledge and fluency in the source's !.: ti 
Ianguagc 

Sllent 
This approach may bc successful when used against 

the nervous or confident source. When employing this 
technique, the interrogator says nothing to the source, 
but looks him squarely in the eye, preferably with a 
slight smile on his face. It is important not to look a m y  
from the source bur force him to break eye contact first, 

The soure  may beame nervous, begin to shift in bit 
chair, cross and recross his legs, and look away. He may 
ask questions, but the intenogator should not answer 
until he is ready to break the silence. The sour- may 
blun out quesuons such as, 'Come on now, what do you 
want with me?" 

When the interrogator is ready to break silence, he 
may do so with some nonchalant questions such as, 
"You planned this operation for a long time, didn't you? 
Was ir your idea?" Tbe inrenogaror must be patient 
when using tbis technique. It may appear tbe technique 
Is not sucrteding, but usually WU when given a 
reasonable chance. 

Change of Scene 
The idea in using this approacb is to gel the source 

away from the armosphere of an interrogation room or 
setting. If the inrerrogaror confronts a sou= who Is a p  
prehensive or Mghtened because of the interrogation 
environmenr, this technique may prove effective. 

In some circumsrances, the inrerrogaror hay  be able 
to invite the source to a different setting for coffce and 
pleasant conversation. During the conversation in r h b  
more relaxed environment, the interrogator steers the 
convemtion to rho topic of inttresr. Througb this 
somewhat indirect method, he attempu to elicit tbe 
desired information. The sourct may never realize be is 
being interrogated. 

Another example ia this approach is an inrerrogator 
poses as a compound guard and engages the source in 
conversation, thus eliciting the desired information. 

QUESTIONING PHASE 
.e interrogation effon has two primary goals: To rogator to obtain accurate and pertinent information by 
n information and to repon i t  Developing and following a logical sequence. 
; good questioning techniques enable the inter- 
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Memorandum From: Under Secretary for Domestic Finance, Peter
R. Fisher
To: Secretary  of the Treasury, Paul O’Neill

RE: Corporate Governance - Closing-out of President’s Working
Group on Financial Markets Final Report























June 21, 2003

From: Chief Actuary for the Health Care Financing Administration,
Richard S. Foster

To: Representative William M. Thomas, Chairman, House Ways and
Means Committee

RE: Estimated Proportion of Medicare Beneficiaries Who Would
Purchase Drug Insurance Coverage under Ways and Means Committee
Reform Package
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June 23, 2003

President Bush declaration of enemy combatant status





June 26, 2003

From: Chief Actuary for the Health Care Financing Administration,
Richard S. Foster

To: Representative Charles Rangel, Ranking Member, House Ways and
Means Committee

RE: Estimated Impact of H.R. 1 on Premiums for Fee-for-Service
Beneficiaries in 2010 and Later
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October 16, 2003

From: Secretary of Defense, Donald Rumsfeld

TO: Gen. Dick Myers, Paul Wolfowitz, Gen. Pete Pace, Doug Feith

RE: Global War on Terrorism



October 16,2003 

TO: Gen. Dick Myers 
Paul Wolfowitz 
Gen. Pete Pace 
Doug Feith 

FROM: Donald Rumsfeld 

SUBJECT: Global War on Terrorism 

The questions I posed to combatant commanders this week were: Are we winning 
or losing the Global War on Terror? Is DoD changing fast enough to deal with the 
new 21" century security environment? Can a big institution change fast enough? 
Is the USG changing fast enough? 

DoD has been organized, trained and equipped to fight big armies, navies and air 
forces. It is not possible to change DoD fast enough to successfully fight the 
global war on terror; an alternative might be to try to fashion a new institution, 
either within DoD or elsewhere-one that seamlessly focuses the capabilities of 
several departments and agencies on this key problem. 

With respect to global terrorism, the record since September 1 lth seems to be: 

- We are having mixed results with A1 Qaida, although we have put 
considerable pressure on them-nonetheless, a great many remain at 
large. 

- USG has made reasonable progress in capturing or killing the top 55 
Iraqis. 

- USG has made somewhat slower progress tracking down the Taliban- 
Omar, Hekmatyar, etc. 

- With respect to the Ansar Al-Islam, we are just getting started. 

Have we fashioned the right mix of rewards, amnesty, protection, and confidence 
in the US? 

Does DoD need to think through new ways to organize, train, equip and focus to 
deal with the global war on terror? 



Are the changes we have and are making too modest and incremental? My
impression is that we have not yet made truly bold moves, although we have made
many sensible, logical moves in the right direction, but are they enough?

Today we lack metrics to know if we are winning or losing the global war on
terror . Are we capturing, killing or deterring and dissuading more terrorists every
day than the madrassas and the radical clerics are recruiting, training and
deploying against us?

Does the US need to fashion a broad, integrated plan to stop the next generation of
terrorists? The US is putting relatively little effort into a long-range plan, but we
are putting a great deal of effort into trying to stop terrorists . The cost-benefit
ratio is against us! Our cost is billions against the terrorists' costs of millions .

"

	

Do we need a new organization?

"

	

Howdo we stop those who are financing the radical madrassa schools?

"

	

Is our current situation such that "the harder we work, the behinder we
get" ?

It is pretty clear that the coalition can win in Afghanistan and Iraq in one way or
another, but it will be a long, hard slog .

Does CIA need a new finding?

Should we create a private foundation to entice radical madradssas to a more
moderate course?

What else should we be considering?

Please be prepared to discuss this at our meeting on Saturday or Monday .

Thanks .

DHR:dh
101503-58

Please respond by



January 14,  2004

Letter

From: U.S. Representative Henry A.Waxman
to: Assistant to the President for National Security Affairs, Condoleezza Rice

Re: Waxman’s concern thatthere are inconsistencies between the leak
investigations in former Secretary of Treasury Paul O’Neill and the possible leak
of the identity of  a covert CIA agent by Bush Administration officials.
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January 14,2004 

The Honorable Condoleezza Rice 
Assistant to the President for National Security Affairs 
The White House 
Washington, DC 20500 

Dear Ms. Rice: 

I am writing to you in your role as the highest ranking White House official responsible 
for security matters to seek information regarding apparent inconsistencies in how the 
Administration handles allegations regarding the release of sensitive information. 

This week, within one day of former Secretary of Treasury Paul O’Neill’s television 
intervi.ew in which he voiced criticism of the Bush Administration, the Administration publicly 
announced it was investigating whether Secretary O’Neill had improperly disclosed confidential 
information.’ Similarly, on June 20, 2002, “an irate” Vice President Cheney reportedly told 
congressional leaders that the President had “deep concerns” about media accounts from just one 
day earlier that the National Security Agency had September 10,2001, communications 
intercepts with cryptic references to possible attacks the next day. The reports cited 
congressional sources, and congressional leaders immediately requested a Justice Department 
investigation of the matter.2 

In contrast, over two months passed before there was any apparent Administration 
investigation of the July 14,2003, disclosure of the identity of a CIA covert agent in a Robert 

’ On Sunday evening, January 1 1,2004, CBS’s 60 Minutes aired an interview with 
Secretary O’Neill in which he made negative comments about the President and Administration 
policy. On Monday, January 12,2004, the Department of the Treasury announced that its Office 
of the Inspector General was investigating whether Secretary O’Neill inappropriately disclosed 
official documents, noting that a document marked “secret” was shown on the 60 Minutes 
program as part of the interview. O’Neill Says He Didn ’t Take US. Treasury Documents, 
Reuters (Jan. 13, 2004). 

White House Angered by Leaks on Intelligence, Los Angeles Times (June 21,2002). 
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Novak column that sourced two senior Administration  official^.^ In fact, in the weeks 
immediately following the publication of the agent’s identity, the White House was dismissive 
regarding questions about whether it would investigate the matter, emphasizing that it was 
difficult to look into reports of sources that were not named ~pecifically.~ It was not until after 
September 26,2003, when the media reported that the CIA had requested a Justice Department 
investigation, that the White House expressed concern about this leak.5 

See The Mission to Niger, Chicago Sun-Times (July 14,2003). 

When asked on July 22,2003, whether the White House would “support an 
investigation” of the exposure of the CIA agent, the following exchange ensued: 

White House Spokesman: Well, I’d have to look into the specifics about whether or not 
that characterization is accurate when you’re talking about someone’s cover. But let me 
make it very clear, that’s just not the way this White House operates. 

Reporter: Could you look into it? 

White House Spokesman: I’m sorry. 1’11 be available later. 

The White House, Press BrieJing by Scott McClellan (July 22,2003). On the next day, July 23, 
2003, a reporter asked whether the White House was doing an internal investigation to find out 
who may have disclosed the identity of the agent. The following is the White House 
spokesman’s response: 

White House Spokesman: I have no reason to believe that there is any truth that that has 
happened. So if I thought that there was any reason to believe that something like that 
had happened, I would - 

Reporter: So you’re saying that reporters just made it up? 

White House Spokesman: - try to get to the bottom. Campbell, I just said that 
anonymous is someone I would like to know who that is, but it’s usually a fruitless 
search. 

The White House, Press Briefing by Scott McClellan (July 23,2003). 

See Agent’s Disclosure Investiguted; CIA Has Requested Probe To See IfName Was 
Illegally Revealed, Newsday (Sept. 28,2003) (noting that the CIA request was first reported on 
September 26,2003). 
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The Administration’s approach to Mr. O’Neill’s alleged actions also appears inconsistent 
with its policy on providing information to author Bob Woodward for his 2002 book entitled 
Bush At War. According to Mr. Woodward’s introduction to the book, Bush At War was based 
in part on “contemporaneous notes taken during more than 50 National Security Council and 
other meetings where the most important decisions were discussed and made” and “the written 
record - both classified and unclassified.”6 Mr. Woodward also noted: 

War planning and war making involve secret information. I have used a good deal of it, 
trying to provide new specific details without harming sensitive operations or 
relationships with foreign governments. This is not a sanitized version, and the censors, 
if we had them in the United States - thank God we don’t - would no doubt draw the 
line at a different, more restrictive place than I have.7 

He also reportedly said that during his research on the book, the President talked with Mr. 
Woodward in the Oval Office, “often speaking candidly about classified information.”’ The 
Administration has acknowledged that it provided Mr. Woodward with information for his 

Bush at Far portrayed President Bush in a favorable light and there was no apparent 
Administration investigation regarding Mr. Woodward’s statements that he had access to 
classified information. 

A consistent and strict government policy regarding the handling of sensitive information 
is integral to ensuring public trust in government. For this reason, I am seeking answers to the 
fo 1 lowing questions : 

(1) What steps did the White House take regarding an investigation of whether Secretary 
O’Neill inappropriately disclosed information in January 2004, who took any such 
steps, and when were any such steps taken? Please describe any White House 
communications with the Department of the Treasury on this matter before the 

Bob Woodward, Bush At War, xi-xii (2002). 

Id. at xii. 

’ Business Expo 2002 - The President Is Religious, Resolute, Woodward Attests, 
Providence Journal-Bulletin (Apr. 10, 2002). 

Letter from Condoleezza Rice, Assistant to the President for National Security Affairs 
to Rep. Christopher Shays (June 30,2003). 
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Department of the Treasury announced its investigation, the nature of any such 
communications, and the individuals involved with any such communications. 

(2) What steps did the White House take regarding an investigation of whether senior 
Administration officials inappropriately disclosed information to Robert Novak or 
others regarding the identity of a covert CIA agent, who took any such steps, and 
when were any such steps taken? Please describe any White House communications 
with the Department of Justice on this matter before the September 26,2003, reports 
of a Department of the Justice investigation, the nature of any such communications, 
and the individuals involved with any such communications. 

(3) What steps did the White House take regarding an investigation of whether June 2002 
media accounts of September 10,2001, NSA intercepts reflected inappropriate 
disclosures of sensitive information, who took any such steps, and when were any 
such steps taken? Please describe any White House communications with members 
of Congress or their staff before the June 20,2002, announcement of a congressional 
request for a Department of Justice investigation, the nature of any such 
communications, and the individuals involved with any such communications. 

(4) What steps did the White House take regarding an investigation of whether Mr. 
Woodward’s statements that he had access to classified information for his book Bush 
At Wur reflected inappropriate disclosures of sensitive information, who took any 
such steps, and when were any such steps taken? Please explain the process by which 
the Administration determines whether it is appropriate to provide journalists with 
access to classified information. 

Your prompt response to these questions can help allay growing concerns about a double 
standard in the White House. I hope you will agree that on an issue as important as protecting 
the security of classified information, White House policy should not be driven by political 
considerations. 

Sincerely, 

Henry A.Waxman 
Ranking Minority Member 



January 24, 2004

State Department Memorandum

From:  Secretary of State, Colin Powell
To:  Condoleezza Rice

RE: Applicability of he Geneva Convention to the Conflict n
Afghanistan
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Office of the Inspector General, U.S. Department of Justice 

Section 1001 of the USA PATRIOT Act (Patriot Act), Public Law 107-56, 
directs the Office of the Inspector General (OIG) in the U.S. Department of 
Justice (DOJ or Department) to undertake a series of actions related to claims 
of civil rights or civil liberties violations allegedly committed by DOJ employees.  
It also requires the OIG to provide semiannual reports to Congress on the 
implementation of the OIG’s responsibilities under Section 1001.  This report – 
the fourth since enactment of the legislation – summarizes the OIG’s Section 
1001-related activities from June 16, 2003, through December 15, 2003. 
 
I. INTRODUCTION 
 

The OIG is an independent entity that reports to both the Attorney 
General and Congress.  The OIG’s mission is to investigate allegations of waste, 
fraud, and abuse in DOJ programs and personnel and to promote economy 
and efficiency in DOJ operations. 
 

The OIG has jurisdiction to review programs and personnel in all DOJ 
components, including the Federal Bureau of Investigation (FBI), the Drug 
Enforcement Administration (DEA), the Federal Bureau of Prisons (BOP), the 
Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF), the U.S. Attorneys’ 
Offices, and other DOJ components.1  
 

The OIG consists of the Immediate Office of the Inspector General and 
the following divisions and offices:  
 

• Audit Division is responsible for independent audits of Department 
programs, computer systems, and financial statements.  

 
• Evaluation and Inspections Division provides an alternative 

mechanism to traditional audits and investigations to review 
Department programs and activities.  

 
• Investigations Division is responsible for investigating allegations of 

bribery, fraud, abuse, civil rights violations, and violations of other 
criminal laws and administrative procedures that govern Department 
employees, contractors, and grantees.  

 

                                                 
1  On March 1, 2003, the Immigration and Naturalization Service (INS) moved from the 

DOJ to the Department of Homeland Security (DHS).  Consequently, the OIG’s review of 
allegations of misconduct involving INS employees – including claims of civil rights and civil 
liberty abuses – ended in early 2003.  If the OIG receives allegations involving immigration-
related issues, including complaints about abuse of civil rights or civil liberties by employees of 
the former INS, we now forward the complaints to the DHS OIG. 
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• Office of Oversight and Review blends the skills of attorneys, 
investigators, and program analysts to investigate or review high 
profile or sensitive matters involving Department programs or 
employees.  

 
• Office of General Counsel provides legal advice to OIG management 

and staff.  In addition, the office drafts memoranda on issues of law; 
prepares administrative subpoenas; represents the OIG in personnel, 
contractual, and legal matters; and responds to Freedom of 
Information Act requests.  

 
• Management and Planning Division assists the OIG by providing 

services in the areas of planning, budget, finance, personnel, training, 
procurement, automated data processing, computer network 
communications, and general support. 

 
The OIG has a staff of approximately 400 employees, about half of whom 

are based in Washington, D.C., while the rest work from 16 Investigations 
Division field and area offices and 7 Audit Division regional offices located 
throughout the country. 

 
II. SECTION 1001 OF THE PATRIOT ACT 
 
  Section 1001 of the Patriot Act provides the following: 

 
 The Inspector General of the Department of Justice shall  
  designate one official who shall -  
 
  (1)  review information and receive complaints alleging abuses 
   of civil rights and civil liberties by employees and officials  

  of the Department of Justice; 
 
(2) make public through the Internet, radio, television,  
 and newspaper advertisements information on the  

responsibilities and functions of, and how to contact, the 
official; and 

 
(3) submit to the Committee on the Judiciary of the House  

of Representatives and the Committee on the Judiciary of the 
Senate on a semi-annual basis a report on the implementation 
of this subsection and detailing any abuses described in 
paragraph (1), including a description of the use of funds 
appropriations used to carry out this subsection.  
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III. CIVIL RIGHTS AND CIVIL LIBERTIES COMPLAINTS 
 
 Review information and receive complaints alleging abuses of 
 civil rights and civil liberties by employees and officials of the 
 Department of Justice. 
 
  The OIG established the Special Operations Branch in its Investigations 
Division to help manage the OIG’s investigative responsibilities outlined in 
Section 1001.2  The Special Agent in Charge (SAC) who directs this unit is 
assisted by two Assistant Special Agents in Charge (ASAC), one of whom 
assists on Section 1001 and DEA matters and a second who assists on FBI 
matters.  In addition, two Investigative Specialists support the unit and divide 
their time between Section 1001 and FBI/DEA responsibilities. 
 
  The OIG receives civil rights and civil liberties complaints via mail, 
e-mail, telephone, and facsimile.  The complaints initially are reviewed by the 
Investigative Specialist and ASAC responsible for Section 1001 matters.  After 
review, the complaint is entered into the OIG’s investigations database and a 
decision is made concerning its disposition.   
 
 One of the initial determinations is whether a complaint alleges the type 
of abuse of civil rights and civil liberties contemplated by Section 1001 of the 
Patriot Act.  While the phrase “civil rights and civil liberties” is not specifically 
defined in the Patriot Act, the OIG has looked to the “Sense of Congress” 
provisions in the statute, namely Sections 102 and 1002, for context.  
Sections 102 and 1002 identify certain ethnic and religious groups who would 
be vulnerable to abuse due to a possible backlash from the terrorist attacks of 
September 11, 2001, including Muslims, Arabs, Sikhs, and South Asians.  
 
 The more serious civil rights and civil liberties allegations that relate to 
actions of a DOJ employee or DOJ contractor are generally assigned to an OIG 
Investigations Division field office for investigation by OIG special agents.  
Other complaints are assigned to the OIG’s Office of Oversight and Review for 
investigation. 
 
 Given the number of complaints and its limited resources, the OIG does 
not investigate all allegations made against DOJ employees.  The OIG refers for 
appropriate handling many complaints involving DOJ employees to internal 
affairs offices in DOJ components, such as the FBI Office of Professional 
Responsibility, the DEA Office of Professional Responsibility, and the BOP 
Office of Internal Affairs.  In certain referrals, the OIG requires the components 
to report the results of its investigations to the OIG.  In most cases, the OIG 

                                                 
2  This unit also is responsible for coordinating the OIG’s review of allegations of 

misconduct by employees in the FBI and the DEA. 
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notifies the complainant of the referral.   
 
  Many complaints involve matters outside the OIG’s jurisdiction because 
they involve issues regarding non-DOJ employees.  Complaints that identify a 
specific issue for investigation are forwarded to the appropriate investigative 
entity.  For example, complaints of mistreatment by airport security staff are 
sent to the DHS OIG.  We also have forwarded complaints to the OIG at the 
Department of Housing and Urban Development, Department of State, and the 
Social Security Administration.  In addition, we have referred complainants to a 
variety of police department internal affairs offices who have jurisdiction over 
the subject of the complaints. 
 
  When an allegation received from any source involves a potential 
violation of federal civil rights statutes by a DOJ employee, OIG staff discusses 
the complaint with the DOJ Civil Rights Division for possible prosecution.  In 
some cases, the Civil Rights Division accepts the case and requests additional 
investigation by either the OIG or the FBI.  In other cases, the Civil Rights 
Division declines prosecution.  Even in the event of a declination, the OIG may 
continue investigating the complaint as an administrative matter. 3

 
A. Complaints Processed this Reporting Period 

 
From June 14, 2003, through December 15, 2003, the period covered by 

this report, the OIG processed the following number and types of complaints: 
 

• Number of complaints processed suggesting a Section 1001-related 
civil rights or civil liberties connection:4  1,266 

 
• Number of “unrelated” complaints:5  720 

 

                                                 
3  The OIG can pursue an allegation either criminally or administratively.  Many OIG 

investigations begin with allegations of criminal activity but, as is the case for any law 
enforcement agency, do not end in prosecution.  When this occurs, the OIG is able to continue 
the investigation and treat the matter as a case for potential administrative discipline.  The 
OIG’s ability to handle matters criminally or administratively helps to ensure that a matter can 
be pursued administratively, even if a prosecutor declines to prosecute a matter criminally. 

 
4  This number includes all complaints in which the complainant makes any mention of 

a Section 1001-related civil rights or civil liberties violation, even if the allegation is not within 
the OIG’s or the DOJ’s jurisdiction.   

 
5  Complaints in this category cite no improper act by a DOJ employee or contractor or 

no discernible nexus between the alleged conduct of the DOJ employee/contractor to any 
Section 1001-related civil rights or civil liberties violation.  Examples of this category include 
complaints that the government is broadcasting harmful electronic signals to individuals, 
claims that the government is intercepting dreams, and allegations that the government is 
using subliminal messages to force people to engage in certain acts. 
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• Number of complaints outside the OIG’s jurisdiction:6  384  
 

• Number of complaints within the OIG’s jurisdiction:  162  
 

• Number of complaints within the OIG’s jurisdiction in which the 
OIG or another internal affairs office within a DOJ component 
opened an investigation or conducted a closer review:  17 
 

The 162 complaints processed by the OIG during this reporting period 
that fell within the OIG’s jurisdiction (i.e., that state a claim involving a DOJ 
component or employee) covered a wide variety of subjects.  They included 
allegations of excessive force and verbal abuse by BOP correctional officers, 
unwarranted cell searches by BOP staff, retaliatory actions by BOP employees, 
illegal searches of property and fabrication of evidence by FBI agents, and the 
failure of the FBI to initiate investigations.   

 
However, many of the 162 complaints in this category, while within the 

OIG’s jurisdiction and couched as a “civil rights” complaint, did not raise 
issues implicated by our duties under Section 1001.  For example, the OIG 
received numerous complaints from inmates alleging that they have not 
received appropriate medical care or were given food that violated their 
religious dietary restrictions.   

 
None of the 162 matters involved complaints alleging misconduct by DOJ 

employees related to their use of a substantive provision in the Patriot Act. 
 
After closely analyzing the complaints in this category, the OIG identified 

17 matters that warranted opening an investigation or conducting a closer 
review.   These complaints, which varied in seriousness, included allegations of 
excessive force against BOP inmates, verbal abuse of inmates, denying inmates 
access to the law library and telephone calls, unreasonable prison cell 
searches, and placement in solitary confinement for no apparent reason. 

 
 
 
 
 

 

                                                 
6  These complaints generally cite issues that involve other federal agencies, state 

governments, local law enforcement agencies, or private businesses.  Examples include 
allegations that local law enforcement officers used excessive force or entered a home without a 
search warrant; allegations of retaliation, unfair labor practices, discrimination, or other civil 
rights violations by federal agencies outside the DOJ; or allegations of rude treatment by INS or 
airport inspectors.  We refer these complaints to the appropriate entity. 
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B. Section 1001 Cases this Reporting Period 
 
  1.  Complaints Investigated by the OIG 
 

a. New matters 
 

 During this reporting period, the OIG opened two new Section 1001-
related investigations, continued eight ongoing Section 1001-related cases, and 
closed four Section 1001 investigations.  The two new matters opened by the 
OIG alleging Section 1001-related civil rights and civil liberties abuses by DOJ 
employees during this reporting period are: 
 

• The OIG is investigating allegations raised by a Muslim inmate that he 
was subjected to verbal abuse, discrimination, and anti-Islamic 
sentiment that has intensified since September 11, 2001.  The inmate 
also complained he was transferred to another BOP facility in retaliation 
for filing complaints against BOP correctional officers.   

 
• The OIG opened a preliminary inquiry into allegations received from an 

individual who alleged that he was abused by FBI agents and INS 
detention officers from his arrest in March 2002 until he was deported in 
April 2002.   

 
b. Examples of cases opened during the previous  

reporting periods that the OIG has continued to 
investigate  

 
• The OIG is investigating claims by an Egyptian national that the FBI 

improperly arrested and detained him immediately following the 
September 11 attacks and that during his detention his civil rights and 
civil liberties were violated.  According to the Egyptian national, while 
held at a BOP facility he was forced to undergo an invasive body cavity 
search in the presence of numerous people, including a woman.  To 
date, the OIG interviewed the Egyptian national and approximately 50 
BOP employees who had contact with the detainee during his detention.   

 
• The OIG is investigating claims that a BOP correctional officer verbally 

and physically abused an inmate while he was being transported to the 
prison’s hospital and that the inmate was placed in solitary confinement 
after the incident.  This case has been referred to the Civil Rights 
Division for prosecutive decision.          

 
• The OIG investigated allegations that FBI agents conducted an illegal 

search of an Arab-American’s apartment and during the search they 
vandalized the apartment, stole items, and called the complainant a 
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terrorist.  According to the complainant, even though the FBI found no 
evidence linking him to terrorism, approximately four months later the 
FBI recruited an acquaintance of his to plant drugs in the complainant’s 
home.  FBI agents then arrived at the complainant’s home and 
conducted a consent search and arrested the complainant after finding 
drugs.  During the complainant’s interview by the OIG, however, he 
admitted that the cocaine discovered could have been his and that he 
did not believe the FBI was involved in planting evidence.  The OIG has 
completed its review of this matter and is drafting its report of 
investigation.  

  
• The OIG is investigating allegations that Muslim inmates at a BOP 

facility have been targeted for disciplinary actions and subjected to 
disparate treatment by correctional officers.  Specifically, the 
complainant alleges that certain members of the facility’s staff take 
retaliatory actions against the Muslim inmates on a regular basis.   

 
• The OIG is investigating allegations that unidentified correctional 

officers and the warden of a BOP facility threatened to “gas” inmates 
subsequent to the September 11 attacks.  It was further alleged that 
these unidentified correctional officers and the warden have retaliated 
against the inmate complainant for making the allegations.  The OIG is 
drafting its report of investigation.   

 
• The OIG is investigating allegations that a detainee was assaulted at an 

INS contract facility.  The detainee was involved in a verbal exchange 
with a correctional officer and allegedly was struck in the eye, pushed to 
the floor, and sprayed with pepper spray.  The following day, the 
detainee was taken to a local hospital emergency room for treatment.  
The detainee suffered a black eye and back pain.  The detainee has since 
been deported from the United States.7   
  
   c.  OIG investigations closed during this reporting period 

 
• The OIG investigated claims that an INS Supervisory Detention 

Enforcement Officer (SDEO) entered a gas station operated by an Arab-
American and demanded paper towels.  When the attendant replied that 
he did not have paper towels, the SDEO displayed his credentials, asked 
the attendant if he was American, and requested his immigration 
documents.  The investigation also revealed that the SDEO requested a 
colleague to query an immigration database for information on the 
attendant.  Our investigation concluded that the SDEO improperly 
displayed his credentials for other than official purposes and 

                                                 
7  The OIG began this investigation before INS was moved from the Department to the 

DHS and retained the matter after the transfer in order to complete the investigation.  
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inappropriately caused an INS database to be queried.  We provided our 
report of investigation to the DHS for appropriate action. 

 
• The OIG investigated allegations that a BOP correctional officer used 

excessive force and failed to follow BOP policy in handling and 
restraining a Muslim inmate when the inmate was removed from his cell 
to be escorted to the Medical Unit for examination.  The investigation did 
not reveal sufficient evidence to conclude that the correctional officer 
used excessive force to restrain the inmate.  However, the OIG 
concluded that the correctional officer used poor judgment in handling 
the inmate and failed to follow BOP policy when the correctional officer 
immediately entered the inmate’s cell and used force to subdue the 
inmate instead of waiting for assistance and preparing a plan for a safer 
entry into the cell.  The OIG provided its findings to the BOP for 
appropriate action. 
 

• During the previous reporting period, the OIG opened an investigation 
based on allegations raised by approximately 20 inmates that a BOP 
correctional officer verbally abused inmates with ethnic and racial slurs 
and inappropriate comments.  After the BOP facility’s investigation 
concluded that the allegations were unsubstantiated, BOP’s Office of 
Internal Affairs (OIA) referred the matter to the OIG.  When the OIG 
interviewed the correctional officer, he admitted to not being completely 
candid with the investigators, to verbally abusing the Muslim inmate, 
and to throwing the inmate’s Koran into the trashcan.  The OIG provided 
its findings to the BOP for appropriate action. 

 
• The OIG investigated allegations that an INS detention enforcement 

officer held a loaded gun to a detainee’s head and threatened the 
detainee while transferring him to another detention facility.  The OIG 
interviewed the detainee and the two detention enforcement officers who 
were transporting the detainee but could not substantiate the 
allegations due to conflicting accounts.   

 
  2. Complaints Referred to Other Components 
 
 During this reporting period, 15 of the 17 complaints were referred to 
internal affairs offices within DOJ components for investigation or for closer 
review.  One of the 15 complaints was referred to the FBI.  The complainant in 
that matter alleged that he was inappropriately subjected to surveillance by the 
FBI.  The FBI determined that the allegation was without merit and closed the 
matter.   
 
  Fourteen of the 15 complaints were referred to the BOP this reporting 
period.  They included allegations that BOP staff used excessive force and 
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verbally abused Muslim inmates; ignored requests for medical treatment; 
executed excessive searches of Muslim inmates’ cells because of their religious 
beliefs; and denied Muslim inmates access to television, radio, books, and 
newspapers.   
 
  The 14 complaints sent to the BOP were designated by the OIG as 
“Monitored Referrals,” which means that the BOP is required at the end of its 
investigation to send a report of the investigation to the OIG for its review.  Of 
the 14 complaints, the BOP closed five matters during the reporting period, 
while nine matters remain open.  The BOP closed four of the five as 
unsubstantiated and the fifth because the subject was terminated from his 
position as a correctional officer during his probationary period.   
 
  In our previous Section 1001 report, we described a complaint that was 
sent to the DEA alleging that DEA agents conducted an illegal search of an 
Arab-American’s home and confiscated the family’s passports and personal 
property, even though nothing illegal was found during the search.  DEA OPR 
conducted an investigation of this matter and determined the allegations were 
unsubstantiated.  The investigation also revealed that the complainant was 
charged by the DEA in connection with a drug investigation and is currently a 
fugitive from justice. 

 
C. Other OIG Activities Related to Allegations of Civil Rights  
 and Civil Liberties Abuses 

 
 The OIG has conducted activities that go beyond the explicit 
requirements of Section 1001 in order to more fully implement its civil rights 
and civil liberties responsibilities.  Given the multi-disciplinary nature of its 
workforce, the OIG can extend its oversight beyond traditional investigations to 
include evaluations, audits, and special reviews of DOJ programs and 
personnel.  Using this approach, the OIG has conducted several special 
reviews, including an in-depth inquiry into allegations that aliens detained in 
connection with the investigation of the September 11 attacks were physically 
and verbally abused by some correctional officers at the Metropolitan Detention 
Center in Brooklyn, New York. 
  
     1.  Supplemental Report on September 11 Detainees’ 

Allegations of Abuse at the Metropolitan Detention Center 
in Brooklyn, New York 

 
  On December 18, 2003, the OIG issued a report that examined in detail 
allegations made by detainees held in connection with the Department’s 
terrorism investigation that some correctional staff members at the 
Metropolitan Detention Center (MDC) physically and verbally abused detainees.  
The report supplemented a comprehensive review released by the OIG in 
June 2003 that examined how the Department handled 762 detainees held on 
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immigration charges in connection with the investigation of the terrorist 
attacks, including their processing, their bond decisions, the timing of their 
removal from the United States, their access to counsel, and the conditions of 
their confinement.8
 
 In Chapter 7 of the Detainee Report, the OIG described the treatment of 
the September 11 detainees at the MDC and concluded that the conditions 
were excessively restrictive and unduly harsh.  We also concluded that 
evidence showed some MDC correctional officers physically and verbally 
abused some detainees, particularly during the months immediately following 
the September 11 attacks.  However, we noted in the Detainee Report that 
while federal prosecutors had declined criminal prosecution in this matter, the 
OIG’s administrative investigation of physical and verbal abuse at the MDC was 
still ongoing.   

 
The December 2003 Supplemental Report details our findings and 

conclusions from this supplemental review.  We concluded that certain MDC 
staff members did abuse some of the detainees.  We did not find evidence that 
the detainees were brutally beaten, but we found evidence that some officers 
slammed and bounced detainees against the wall, twisted their arms and 
hands in painful ways, stepped on their leg restraint chains, and punished the 
detainees by keeping them restrained for long periods of time.  We concluded 
that the way these MDC staff members handled detainees was, in many 
respects, unprofessional, inappropriate, and in violation of BOP policy.   
 

In addition, we found systemic problems in the way detainees were 
treated at the MDC, including staff members’ use of a t-shirt taped to the wall 
in the facility’s receiving area designed to send an inappropriate message to 
detainees, audio taping of detainees meetings with their attorneys, unnecessary 
and inappropriate use of strip searches, and banging on detainees’ cell doors 
excessively while they were sleeping. 
 

During our investigation, we examined approximately 30 detainees’ 
allegations of physical and verbal abuse against approximately 20 MDC staff 
members.  In our review of these allegations, we interviewed more than 115 
individuals, including detainees, MDC staff members, and others.  The staff 
members primarily were correctional officers who had been assigned to the 
Administrative Maximum Special Housing Unit or ADMAX SHU, the high-
security wing of the MDC that housed the September 11 detainees, or staff 
members who were involved in escorting the detainees on and off the ADMAX 
SHU. 

                                                 
8  “The September 11 Detainees:  A Review of the Treatment of Aliens Held on 

Immigration Charges in Connection with the Investigation of the September 11 Attacks” 
(“Detainee Report”), issued June 2, 2003.  On June 25, 2003, the Inspector General testified 
before the U.S. Senate Committee on the Judiciary regarding the Detainee Report. 
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We also reviewed MDC videotapes, including hundreds of tapes showing 
detainees being moved around the facility and tapes from cameras in detainees’ 
cells.  During the course of our investigation, MDC officials repeatedly told us 
that videotapes of general detainee movements no longer existed.  That 
information was inaccurate.  In late August 2003, the OIG discovered more 
than 300 videotapes at the MDC spanning the period from October through 
November 2001. 
 

The OIG developed evidence that approximately 16 to 20 MDC staff 
members, most of whom were assigned to the ADMAX SHU, violated BOP 
policy by physically or verbally abusing detainees.  We considered “physical 
abuse” to be the handling of the detainees in ways that physically hurt or 
injured them without serving any correctional purpose.  Similarly, we 
considered “verbal abuse” to be insults, coarse language, and threats to 
physically harm or inappropriately punish detainees, all of which violate BOP 
policies. 
 

For example, the videotapes showed compliant detainees being slammed 
or rammed against the wall, pressed by their heads or necks, and having their 
fingers or hands twisted, despite officers’ denials that this ever occurred and 
despite statements by senior BOP officials that such actions were not 
appropriate.  The videotapes also confirm that officers placed detainees against 
an American flag t-shirt with the phrase “These colors don’t run,” which was 
taped to the wall in the sally port area where detainees first arrived at the 
MDC.  This t-shirt remained in place for many months, despite officers’ denials 
of its existence or claims that it was removed after a short period of time. 
   

Moreover, the videotapes showed that some MDC staff members misused 
strip searches and restraints to punish detainees and revealed that officers 
improperly recorded detainees’ meetings with their attorneys. 
 

We provided the results of our investigation to managers at BOP 
Headquarters for their review and appropriate disciplinary action.  In the report 
to the BOP, we included an Appendix identifying current and former staff 
members who we believe committed misconduct, and we describe the specific 
evidence against them.  In the Appendix, we also described allegations against 
specific officers that we did not substantiate.  It is important to note that these 
allegations were not against all staff members at the MDC, and that many MDC 
officers performed their duties in a professional manner under difficult 
circumstances in the aftermath of the September 11 terrorist attacks. 
 

In the Appendix (which was not released publicly because of privacy 
interests and the ongoing consideration of discipline against specific officers), 
we recommend that the BOP take disciplinary action against 10 current BOP 
employees, counsel 2 current MDC employees, and inform employers of 4 
former MDC staff members about our findings against them. 
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In the report, we made seven recommendations to the BOP, ranging from 
developing guidance to train correctional officers in appropriate restraint 
techniques to educating BOP staff concerning the impropriety of audio 
recording meetings between inmates and their attorneys. 

 
  2.   Analysis of Responses to Recommendations in Detainee  
    Report  
  
In Chapter 9 of the Detainee Report, the OIG made 21 recommendations 

related to issues under the jurisdiction of the FBI, the BOP, leadership offices 
at the DOJ, as well as immigration issues now under the jurisdiction of DHS.  
During the reporting period, the OIG analyzed two sets of responses from the 
Department to our recommendations in the Detainee Report and one set from 
the DHS. 

 
The OIG received written responses to the 21 recommendations from the 

Deputy Attorney General on behalf of the DOJ on July 21, 2003, and from the 
Under Secretary for Border and Transportation Security on behalf of the DHS 
on August 4, 2003.  On September 5, 2003, we issued an analysis of the 
responses of both the DOJ and the DHS.  The OIG’s analysis concluded that 
both agencies appeared to be taking the recommendations seriously and were 
taking steps to address many of the concerns raised by the Detainee Report.  
The OIG’s analysis concluded, however, that many of the recommendations 
were not addressed with sufficient specificity and significant work remained 
before the recommendations were fully implemented.  For several of the 
recommendations, the OIG requested additional information regarding the 
DOJ’s proposed action to address the recommendations. 
 

On November 20, 2003, the DOJ submitted to the OIG a second 
response to the recommendations that related to issues under the DOJ’s 
jurisdiction.  The DOJ’s second response provided additional information and 
an update on the steps that the DOJ and its components were taking to 
implement the OIG’s recommendations.  The second response also included 
three attachments from the BOP describing policies it had adopted to address 
the OIG’s recommendations. 

 
The OIG analyzed the DOJ’s second response and in a report issued on 

January 6, 2004, concluded that the DOJ has taken significant and 
responsible steps to implement the OIG’s recommendations.  For example: 

 
• The OIG had recommended that the FBI develop clearer and more 

objective criteria to guide its classification decisions in future cases 
involving mass arrests of illegal aliens in connection with terrorism 
investigations.  The DOJ’s second response described how decisions will 
be made to determine whether someone is “of interest” to the FBI, and 
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also described a protocol on how that decision will be made.  In making 
its initial decision, the FBI stated that it will rely on information from a 
variety of sources, including the Terrorist Threat Integration Center and 
the Terrorist Screening Center. 

 
• The OIG had recommended that the FBI should provide the DHS and 

BOP with a written assessment of an alien’s likely association with 
terrorism shortly after an arrest, preferably within 24 hours.  The DOJ 
agreed with our recommendation to provide an assessment of an alien’s 
suspected association with terrorism “as expeditiously as possible.”  It 
stated that it may not be possible to do so within 24 hours in all cases, 
but said if the initial statement of interest is oral, the FBI will provide a 
written statement as soon as possible thereafter. 

 
• Given the highly restrictive conditions under which the BOP housed 

some of its September 11 detainees, and the slow pace of the FBI’s 
clearance process, we had recommended that the BOP consider requiring 
written assessments from immigration authorities and the FBI prior to 
placing aliens arrested solely on immigration charges into highly 
restrictive conditions of confinement.  Absent such a particularized 
assessment from the FBI and immigration authorities, we recommended 
that the BOP apply its traditional inmate classification procedures to 
determine the level of secure confinement required by each detainee.  
The DOJ response stated that the FBI will provide either a verbal or 
written statement to the BOP and DHS as to their interest in a detainee.  
The response further provided that in the absence of this statement, the 
BOP will apply its traditional inmate classification procedures to 
determine the level of secure confinement required by each detainee. 

 
• The OIG had recommended that the BOP issue new procedures requiring 

that videotapes of detainees with alleged ties to terrorism who are housed 
in high security areas be retained for longer than the 30 days that was 
required at the time our Detainee Report was issued.  The DOJ response 
described a new BOP policy that requires staff to retain for six months 
videotapes that depict routine inmate movements outside cells and BOP 
officers’ entrances into the cells of inmates who are confined pursuant to 
national emergencies. 
 
Because immigration enforcement responsibilities have been transferred 

from the DOJ to the DHS, the DHS OIG is now responsible for monitoring the 
DHS’s implementation of the recommendations contained in the Detainee 
Report relating to immigration issues. 
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    3.  Review of the BOP’s Process for Selecting Muslim Clerics 
 
 The OIG is examining the procedures used by the BOP to select Muslim 
personnel, contractors, and volunteers who provide religious services to 
inmates.  We initiated this review in response to a request from a U.S. Senator 
expressing concern that the BOP relies solely on two organizations that 
allegedly have connections to terrorism to endorse Muslim cleric candidates as 
qualified religious leaders.  The OIG review is examining whether the BOP’s 
process for selecting Muslim religious service providers effectively screens 
candidates to ensure that extremist groups do not become religious service 
providers in the BOP.   
 
   4.  Review of the FBI's Implementation of Attorney  
                   General Guidelines 
 
  In May 2002, the Attorney General issued revised domestic Guidelines 
that govern general crimes and criminal intelligence investigations.  In  
May 2003, approximately one year after the revised Guidelines had been in 
effect, the OIG began a review of the FBI’s implementation of the four sets of 
Guidelines:  Attorney General’s Guidelines Regarding the Use of Confidential 
Informants; Attorney General’s Guidelines on FBI Undercover Operations; 
Attorney General’s Guidelines on General Crimes, Racketeering Enterprise and 
Terrorism Enterprise Investigations; and Revised Department of Justice 
Procedures for Lawful, Warrantless Monitoring of Verbal Communications. 
 
  The objectives of the OIG review are to determine what steps the FBI has 
taken to implement the Guidelines, examine how effective those steps have 
been, and assess the FBI’s compliance with key provisions of the Guidelines.  
Because the FBI’s adherence to these Guidelines could implicate civil rights or 
civil liberties issues under Section 1001, we are including a description of this 
review in our report.   
 
IV. ADVERTISING RESPONSIBILITIES 
 

Make public through the Internet, radio, television, and newspaper 
advertisements information on the responsibilities and functions of,  
and how to contact, the official. 
 

 The OIG continues to meet its Section 1001 advertising requirements in 
a variety of ways.
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   A. Internet 
 
  The OIG’s website contains information about how individuals can report 
violations of their civil rights or civil liberties.  The OIG also continues to 
promote an e-mail address – inspector.general@usdoj.gov – where individuals 
can send complaints of civil rights and civil liberties violations.   
 
 

 
 
  The OIG previously developed a poster, translated in Arabic, that 
explains how to file a civil rights or civil liberties complaint with the OIG.   
An electronic version of this poster is available on our website. 
 
  The DOJ’s main Internet homepage contains a link that provides a 
variety of options for reporting civil rights and civil liberties violations to the 
OIG.  The Civil Rights Division’s website also describes the OIG’s role in 
investigating allegations of misconduct by DOJ employees and provides 
information on how to file a complaint with the OIG.   
 
  In addition, several minority and ethnic organizations have added 
information to their websites about how to contact the OIG with civil rights and 
civil liberties complaints.  For example, the Arab American Institute 
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(www.aaiusa.org), an organization that represents Arab Americans’ interests 
and provides community services, added the OIG’s Section 1001 poster to its 
website of information and resources for the Arab American community.  The 
Institute also has informed its members and affiliates of the OIG’s Section 1001 
responsibilities through its weekly e-mail newsletter.  Similarly, the American-
Arab Anti-Discrimination Committee (ADC), one of the largest Arab American 
organizations in the nation, has posted the OIG’s contact information and 
Section 1001 responsibilities on its website, which at one time averaged more 
than 1 million hits per month.  The ADC also has published the OIG’s Section 
1001 responsibilities in its magazine, the ADC Times, which is circulated to 
more than 20,000 people.  Furthermore, the OIG’s Arabic poster and Section 
1001 responsibilities have been disseminated electronically by the Council on 
American Islamic Relations LISTERV and the National Association of Muslim 
Lawyers LISTSERV.   
 
 B. Television 
 
  During this reporting period, the OIG arranged to have the following 
television advertisement aired with the text spoken in Arabic and scrolled in 
English: 
 
The Office of the Inspector General investigates allegations of civil rights and civil 
liberties abuses by U.S. Department of Justice employees.  If you believe a 
Department of Justice employee has violated your civil rights or civil liberties, 
contact the Inspector General at 800-869-4499.  That number again is 800-869-
4499. 
 
  The OIG purchased blocks of time on ANA Television Network, Inc., an 
Arab cable television station with outlets around the country.  According to the 
promotional materials, ANA Television Network is the largest Arab-American 
television network in the country and broadcasts news and entertainment  
24 hours a day.  The segment was aired 48 times, during prime time, from 
June 5, 2003, through July 22, 2003.   
 
 C. Radio 
 
  During the reporting period, the OIG submitted public service 
announcements to 45 radio stations in cities across the country, including New 
York, Los Angeles, Sacramento, Chicago, Detroit, Houston, Dallas, and 
Washington, D.C.  The text of the PSA read: 
 
The Office of the Inspector General investigates allegations of civil rights and civil 
liberties abuses by U.S. Department of Justice employees.  If you believe a 
Department of Justice employee has violated your civil rights or civil liberties, 
contact the Inspector General at 800-869-4499. 
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  We also purchased airtime for 44 radio advertisements on Arab/Muslim 
American radio stations in New York, Chicago, Los Angeles, Detroit, and 
Dallas.  These advertisements, which ran in late 2003, were 60 seconds long 
and included the same script listed above both in English and Arabic. 
 
 D. Posters 
 
  Previously, the OIG disseminated approximately 2,500 Section 1001 
posters to more than 150 organizations in 50 cities.  The posters, in English 
and Arabic, explain how to contact the OIG to report civil rights and civil 
liberties abuses.  
 
  In an earlier reporting period, we also provided the posters to the BOP, 
which has placed at least two in each of its facilities.  In addition, we had 
provided approximately 400 posters to INS officials prior to the agency’s 
transfer from the DOJ for distribution to its offices across the country.  If the 
posters generate complaints about immigration officials, as of March 1, 2003, 
we have forwarded these allegations to the DHS OIG. 
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 E. Newspapers 
 
 The OIG is making arrangements to purchase a second round of 
advertisements in one newspaper highlighting its role in investigating 
allegations of civil rights and civil liberties abuses.  This time, the display 
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advertisements will be placed in an Arab community newspaper.  
Advertisements will appear both in English and Arabic.  

  
F.   Flyers 

 
 With the assistance of the FBI’s Language Services Department, the   
OIG developed flyers in Urdu and Punjabi, which after Arabic are the two most 
commonly spoken Arab languages.  Flyers also were translated into Spanish 
and Vietnamese, and the FBI is preparing a translation into Indonesian.  These 
flyers will be distributed to organizations that work with the respective 
communities to inform them of the OIG’s Section 1001 responsibilities.  In 
addition, we intend to provide all the flyers to the BOP and request that they be 
made available to incoming inmates in their native languages.    
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REPORT 
 CIVIL RIGHTS & CIVIL LIBERTIES ABUSES 

 
 
 
 
 
 
 
 

 

 

 
mail:  Civil Rights & Civil Liberties Complaints
 Office of the Inspector General 
 U.S. Department of Justice 
 950 Pennsylvania Avenue, NW 
 Washington, D.C.  20530 
 

e-mail:  inspector.general@usdoj.gov 
 

or fax: (202) 616-9898 
 
 
For more information, call (800) 869-4499 or 
visit the OIG’s website at www.usdoj.gov/oig 

 
The Office of the Inspector General 
(OIG), U.S. Department of Justice, 
investigates allegations of civil rights 
and civil liberties abuses by 
Department of Justice employees in 
the FBI, DEA, ATF, Federal Bureau 
of Prisons, U.S. Marshals Service, 
U.S. Attorneys Offices, and all other 
Department of Justice agencies. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

mail:  Civil Rights & Civil Liberties Complaints
 Office of the Inspector General 
 U.S. Department of Justice 
 950 Pennsylvania Avenue, NW 
 Washington, D.C.  20530 
 
e-mail:  inspector.general@usdoj.gov 
 
or fax: (202) 616-9898 
 
 
 
For more information, call (800) 869-4499 or 
visit the OIG’s website at www.usdoj.gov/oig 

If you believe a Department 
of Justice employee has 

violated your civil rights or 
civil liberties, you may file a 
complaint with the OIG by: 
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V. ADDITIONAL OUTREACH AND TRAINING EFFORT 
 
 In addition to media advertisements, the OIG is reaching out in other 
ways to educate the public and its own employees about its Section 1001 
responsibilities.  For example, on June 26, 2003, an OIG Special Agent in 
Charge attended training sponsored by the DOJ’s Community Relations Service 
entitled “Building Cultural Competency:  Arab, Muslim and Sikh Americans.”  
This day-long program was designed to assist the attendees to understand 
cultural issues relating to the Arab, Muslim, and Sikh communities in the 
United States and to provide guidance for training others.   
 
 We are also developing a guide in question/answer format to assist 
individuals in understanding the OIG’s Section 1001 responsibilities, our 
jurisdiction, and how to make a complaint.  This guide will be posted on the 
OIG’s website. 
 
VI. EXPENSE OF IMPLEMENTING SECTION 1001 
 

Submit to the Committee on the Judiciary of the House of Representatives 
and the Committee on the Judiciary of the Senate on a semi-annual basis 
a report…including a description of the use of funds appropriations used to 

 carry out this subsection. 
  
 During this reporting period, the OIG spent approximately $415,000 in 
personnel costs, $13,400 in travel costs, and $8,000 in advertising and 
publication costs, for a total of more than $436,500 to implement its 
responsibilities under Section 1001.  The personnel and travel costs reflect the 
time and funds spent by OIG Special Agents, inspectors, and attorneys who 
have worked directly on investigating Section 1001-related complaints and 
special reviews. 
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February 3, 2004

From: Representatives Henry A. Waxman, John D. Dingell, Charkles B.
Rangel

To: Secretary of Health and Human Services, Tommy Thompson

RE: Chief Actuary for the Health Care Financing Administration,
Richard S. Foster’s Accusations of Suppressed Medicare Medicaid cost
Figures 









February 5, 2004

To: Centers for Medicare & Medicaid Services Administrator, 
Dennis Smith

From: Chief Actuary for the Health Care Financing Administration,
Richard S. Foster

RE: Summary of Differences Between OACT and CBO Cost
Estimates for P.L. 108-173 the “Medicare Prescription Drug,
Improvement,  and Modernization Act of 2003"



February 5,2004 ‘ 
I 

NOTE TO: 

SUBJECT: 

Dennis Smith 

Summary of Differences Between OAC? 
P. L. 1 08- 1 73, the “Medicare Prescription 
Modernization Act of 200 3 ”--Updated 

and CBO Cost Estimates for 
Drug, Improvement, and 

As you know, the Office of the Actuary has estimated that the Medicare modernization act would 
increase net Federal costs by a total of $534 billion through fiscal year 2013.’ The 
corresponding estimate by the Congressional Budget Office is $395 billion. OACT and CBO 
have independently estimated the cost of the modernization act using the best data, assumptions, 
and methods that each organization could develop. The following points summarize the nature 
of the differences in the estimates. 

The estimates differ principally because the future is uncertain, and this uncertainty is 
reflected in somewhat different assumptions regarding the numerous cost and behavioral 
factors that will affect actual future costs. In this regard, the difference in estimates is a useful 
reminder of the inherent uncertainty and a rough indication of the sensitivity of future costs to 
the underlying cost factors. 

* Of the total difference of $139 billion between the estimates, approximately $100 billion 
relates to Title I of the act, the Medicare prescription drug program: 

- OACT estimates that about 94 percent of all Medicare beneficiaries would enroll in (or 
otherwise benefit from) the Medicare drug benefit,* compared to 87 percent for CBO, and 
we also estimate a slightly higher average, per-beneficiary value for the standard drug 
benefit. These factors account for $32 billion of the total difference. 

- While OACT and CBO estimate similar numbers of beneficiaries who are eligible for the 
low-income drug subsidy, OACT estimates a significantly higher enrollment rate by these 
individuals. In addition, our estimated average cost for the low-income subsidy per 
beneficiary is slightly greater than CBO’s. Of the total difference in estimated drug costs, 
the low-income subsidy accounts for $47 billion. 

- The cost to Medicare of providing the drug benefit would be partially offset by net Federal 
savings for Medicaid. (Federal Medicaid drug expenditures would be eliminated, but 
other Federal Medicaid costs would increase somewhat; as beneficiaries enroll for the 
Medicare low-income drug subsidy, some will be found to qualify for Medicaid 
coverage). CBO estimates a greater degree of net Federal Medicaid savings, because their 
prior baseline projections included a rapidly growing cost for “pharmacy plus” Medicaid 
waivers. In total, the CBO savings estimate is $18 billion greater than OACT’s. 

’ This estimate excludes Federal administrative costs, other than the $ I .5 billion authorized by section 10 15 of the 
act, and the impact on social insurance payroll taxes and general income taxes. An additional Medicare expenditure 
of $16 billion through 20 I3 would be made for employer drug subsidy payments to Federal employers. ’ Beneficiaries in employer-sponsored retiree health benefit programs are included in this percentage. 





March 16, 2004

From: Senator Chuck Hagel

To: Secretary of Health and Human Services, Tommy Thompson

RE: Chief Actuary for the Health Care Financing Administration,
Richard S. Foster’s Accusations of Suppressed Medicare Medicaid cost
Figures 



3 

. 

1 





March 30, 2004

From: Condoleezza Rice 
To: National Commission on Terrorist Attacks Upon the United States

RE: President Bush appearing before the committee 



,. "

tHE WHITE HOUSE
WASHINGTON

March 30, 2004

Thomas H. Kem, Chairman
Lee H. Hamilton,ViceChairman , ,

National Commission on TelToristAttacks Upon the United States
2100 KSt N.W. '

Washington, D.C. 20037

Dear Chainnan Kean and Vice Chainnan Hamilton:

As we discussed last night, the,President is prepared, subject to the conditions set forth
below, to agree to the request of the National Commission on TelToristAttacks Upon the United
States for public testimony, under oath, by the Assistant to the President for National Security
Affairs, Dr. Condoleezza Rice.J:>

The President has consistently stated a policy of strong support for the Commission and
instructed the Executive Branch to provide unprecedented and extraordinary access to the
Commission. To my knowledge, the Executive Branch has provided access to documents or
infonnation in response to each of the requests issued by the Commission to date, including
many highly classified and extremely sensitive documents that have seldom, if ever, been made
available outside the Executive Branch,

As an additional accommodation, the Executive Office of the President has made
available more than 20 EOP officials, including the National Security Advisor, for private
meetings with the Commission. As you know, based on principles underlying the Constitutional
separation of powers, Presidents of both parties have long taken the position that White House
advisors and staff are not subject to thejurisdiction of legislative bodies and do not provide
testimony - even on a voluntary basis - on policy matters discussed within the White House or
advice given to the President. Indeed, I am not aware of any instance of a sitting National
Security Advisor testifying in public.to a legislative body (such as the Commission) concerning
policy matters. ,

I!:>
We continue to believe, as I advised you by letter dated March 25,2004, that the

principles underlying the Constitutional separation of powers counsel strongly against such
public testimony, and that Dr. Rice's testimony before the Commission can occur only with
recognition that the events of September 11, 2001 present the most extraordinary and unique
circumstances, and with conditions anq assurances designed to limit harm to the ability of future
Presidents t6 receive candid advice.

Nevertheless, the President recognizes the truly unique and extraordinary circwnstances
Wlderlyingthe Commission's responsibility to prepare a detailed report on the facts and

, circumstances of the horrific attacks on September 11, 2001. Furthermore, we have now
received assurances from the Speaker of the House and the Majority Leader of the Senate that, in
their view, Dr. Rice's public testimony in connection with the extraordinary events of September
11,2001 does not set, and should not be'cited as, a precedent for future requests for a National
Security Advisor or any other White House official to testify before a legislative body. In light

"
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of the unique nature of the Commissiqn and these additional assurances, the President has
determined that, although he retains the legal authority to decline to make Dr. Rice available to
testify in public, he will agree, as a matter of comity and subject to the conditions set forth
below, to the Commission's request for Dr. Rice to testify publicly regarding matters within the
Commission's statutory mandate. ~

The necessary conditions are 8:8follows. First, the Commission must agree in writing
that Dr. Rice's testimony before the Commission does not set any precedent for future
Commission requests, or requests in any other context, for testimony by a National Security
Advisor or any other White House official.

Second, the Commission must agree in writing that it will not request additional public
testimony from any White House official, including Dr. Rice. The National Security Advisor is
uniquely situated to provide the Commission with infonnation necessary to fulfill its statutory
mandate. Indeed, it is.for this reason !bat Dr. Rice privately met with the Commission for more
than four hours on February 7, fully answered every question posed to her, and offered additional
private meetings as necessary. Despite the fact that the Commission will therefore have access
to all infonnation of which Dr. Rice is,;aware,the Commission has nevertheless urged that public
confidence in the work of the Commission would be enhanced by Dr. Rice appearing publicly
before the Commission. Other White House officials with infonnation relevant to the
Commission's inquiry do not come within the scope of the Commission's rationale for seeking
public testimony from Dr. Rice. These officials will continue to provide the Commission with
information through private meetings, briefings, and documents, consistent with our previous
practice.

I greatly appreciate the strong sppport you expressed to me last night for an agreement to
the conditions on which we are proposing this extraordinary accommodation and your
commitment to strongly advocate for tPe full support of the Commission. If the Commission
accepts the terms of this agreement, I hope that we can schedule a time as soon as possible for
such a public appearance by Dr. Rice. 'I want to reiterate once again, however, that Dr. Rice
would be made available to the Co~ssion with due regard for the Constitutional separation of
powers and reserving all legal authorit1;es,privileges, and objections that may apply, including
with respect to other governmental entities or private parties.

I would also like to take this o~~asionto offer an accommodation on another issue on
which we have not yet reached an agreement - Commission access to the President and Vice
President. I am authorized to advise you that the President and Vice President have agreed to
one joint private session with all 10 Commissioners, with one Commission staff member present
to takenotesof the session. .

I look forward to continuing to ;)Vorkwith the Commission to help.it obtain the
information it needs to fulfill its statut~P' mandate.

Sr;jereIY,i~~
Counsel to the President

----



April 16, 2003

Department of Defense Memorandum

From:  Secretary of Defense Donald Rumsfeld 
To: Head of the U.S. Southern Command 

Re: Approved interrogation methods  for use on detainees at Guantanamo Bay.



THE SECRETARY OF DEFENSE 
t 000 DEFENSE PENTAGON 

WASHINGTON. DC 20301 - 1  000 

MEMORANDUM FOR THE COMMANDER US SOWHERN COMMAND 

SUBJECT: Counter-Resistance Techniques in the War -on Terrorism (S) 

& I have considered the report of the Working Group that I directed be 
established on January 15,2003. 
& I approve the use of spedned counter-resistance techniques, subject 

to the following: n 

1 

[U) a. The techniques I authorize are those lettered A-X set out at Tab k 

(u) b. These techniques must be used with all the safeguards described 
at Tab B. 

(m c. Use of these techniques is limited to interrogations of unlawful 
.F 5 combatants held at Guantanamo Bay, Cuba. 

rd-A-*s*. 

-/ (u)o d. Prior to the use of t h e e  techniques, the Chairman of the Working 
Group on Detainee Interrogations in the Global War on Terrorism must brief you 
and your st&. 

&] 1 reiterate that US Armed Forces shall continue to treat detainees 
humanely and, to the extent approprlate and consistent with military necessity, 
in a manner consistent with the principles of the Geneva Conventions. In 
addition, if you intend to use techniques B, I, 0, or X, you must spedlcally 
d e t e w e  that military necessity requires its use and noti.@ me in advance. 

&) If, in your view, you require additional intenogatlon techniques for a 
particular detainee. you should provide me, via the Chairman of the Joint Chiefs 
of Staff, a written request describing the proposed technique, recommended 
sdeguards, and the rationale for applying it with an identilled detainee. 
, . 
(u)(St Nothing in this memorandum in any way restrids your &sting authority ( 
to maintain good order and discipline among detainees. - 
Attachments: 
As stated 

:classified Under Authority of Executive Order 12958 
I Executive Secrctarv. Ofice of the Secretary of Defense ~ 

iltiam P. Marriott, k k ,  USN 
ne 18,2004 

NOT RELEASABLE TO 
FORESGN NATIONALS 

MCl@lFlED Classified By: Secretary of 
*- Defense 

Reason: 1.5(a) 
Declassify On: 2 A~ra  20 13 



TAB A 

mTERROGATION TECHNIQUES 
PI  

4S+lW+ The use of techniques A - X is subject to the general safeguards as . 
provided below as well as specific implementation guidelines to be provlded by 
the appropriate authority. Specific Unplemen tation guldance with respect to 
techniques A - Q is provided in Anny Field Manual 34-52. Further 
implementation guidance with respect to technlques R - X will need to be 
developed by the approplate aulhority. 

& Of the techniques set forth below. the policy aspects ofcertaln 
techniques should be considered to the extent those policy aspects reflect the 
Mews of other major U.S. partner nations. Where appllcable. the description of 
the technique is annotated to indude a summary of the policy issues that 
should be constdered before apphcation of the technique. . 

f 
A. &  ired Asking straightforward questions. 

incentive/Removd of Incentive: Providing a reward or removing a 
prlwlege. 'above and beyond those that are required by the Geneva Conventk, 
from detainees. ICaution: Other nations that belleve that dctalpecs arc enUUcd 
to POW protections may consider that provision and retention of religious items 
(e.g.. the Koran) are protected under international law [see, Geneva III, Article 
34). Although the provisions of the Geneva Convention are not applicable to the 
interrogation of unlawfid combatants. consideration should be ghrtn to'thcse 
views prior to application of the technique.] 

C. 
G .  

) Emotional Love: Playlng on the love a detaJnee has for an 
individual or group. 

D. & Emotional Hate: Raying on the hatrcd a de-ee has lor an 
individual or group. 

E. & Fear Up Harsh: Sgnlficantly increasing the fear level in a detafnce. 
( k )  

F. WfiW) Fear U p  Mild: Moderately increasing the fear level in a detainee. 
(a) 

G. 0 Reduced Fear: Reducing the fear level in a detainee. 

H. Pride and Ego Up: Boosting the ego of a detainee. 

Classifled By: Secretary of Defense 
Reason: 1 .Xa) 
Declass@ On: 2 Aprll2013 

NOT RELEASABLE TO Tab A 
FOREIGN NATIONALS 



1. & Ride and Ego Down: Attacking or insulting the ego of a detain=, 
not beyond the limits that would apply to a POW. [Caution: Article 17 of 
Geneva Ill provides, *Prisoners of war who refuse to answer may not bq 
threatened, insulted, or exposed to any unpleasant or disadvantageous, 
treatment of any Idnd." Other nations that believe that detainees anz crititled to 
POW protections may consider this technique inconsistent with the provisions 
of Geneva. Although the pmvisions of Geneva are not applicable to the 
interrogation of unlawful combatants, consideration should be given to these 
views prior to application of the technique.] 

w J. -feftPQF) Futility: Invoking the fetling of fbtility of a detainte. 

K. 0 W e  Know AU: Convincing the detainee that the i n ~ g a t o r  kn- 
the answa to questions he asks the detainee. 

L. Establish Your identity Convindng the detainee that the 
interrogator has mistaken the detainee for someone else. 

M. && Repetition Approach: Continuously repeating the same question o 
the detainee within interrogation periods of normal duration. 

w N. File and Dossier: Convincing detainee that the intumgator has a 
damning and inaccurate 6k, which must be =. 

--2--: 0. Mutt  and J& A team consisting ola Hen@ and harsh 
interrogator. The harsh interrogator might employ the Pride and Ego Down 
technique. [Caution: Other nations that believe that POW protections apply to 
detainees may view this ttchnique as inconsistent with Geneva IIt, Artick 13 
which provides that FQWs must be protected against acts of intimidatio11. 
Although the provisions of Geneva are not applicabk to the interrogation of 
unlawful combatants, considerati& should be given to tfiest v i m  prior to 
application of the technique.) 

P. Rapid Fire: Questiooing in rapid succession without dawing 
detainee to answer. 

('4 
Q. Silence: Staring at the detainee to encourage discornfbrt. 

(w 
R Change of Scenexy Up: Removing the detainee from the standard 
interrogation setting (generally to a location more pleasant, but no worse). 

S. 0 Change of Sanery Down: Removing the detainee &om the standard 
interrogation setting and placing him in a setting that may be less camfortable; 
would not constitute a substantial change in environmental quality. 

(k, T. @#+@+) ~ietary Manipulation: Changing the diet of a detainee; no intended 
deprivation of food or water; no adverse medical or cultural effect and without 

D intent to deprive subject of food or water, e.g., hot rations to MREs. 

2 Tab A 



U. fGhLPJF) Environmental Manipulation: Altering the environment to create 
moderate discomfort (e.g., aqjusting temperature or introducing an unpleasant 
smell). Conditions would not be such that thq would injure the detainee. 
Detainee would be accompanied by interrogator at rill times. (Caution: Based 
on court cases in other countries, some nations may view application of this 
technique in certain circumstances to be inhumane. Consideration of these 
views should be given prior to use of this technique.] 

(@) 
V. Sleep Adjustment: Adjusting the sleeping times of the detainee 
(e-g., reversing sleep cycles from night to day.) Thia technique is NOT sleep 
deprivation. 

( h )  
W. m, False Flag: Convincing the detainee that individuals from a 
country othir than the United States arc interrogating him. 

X & isola@on: Isolating the detainee from other detain- whik at9 
complying with basic standards of treatment. [Caution: The use of isolation as 
an interrogation te&que requires detailed implementation instructions, 
including cific guidelines regarding the length of isolation, medical and 
psychologi review, and approval for attnsions of the length of isolation by $ the appropnatc level in the chain of cammand. This technique is not known to 
have been generally used for intcmogation purpo8tl) fot longer than 30 dm.  
Those nations that believe dctainetl, arc subject to W W  protediona may view 
use of this technique as inconsistent with the rtquirements of Geneva m, 
Article 13 which provides that POW8 must be protected againat acts of 
intimidation; Article 14 which provider, that POW8 an entitled to respect for 
their person; Article 34 which prohibits coercion and Article 126 which ensures 
access and basic standards of treatment. Although the provisions of Geneva 
ate not applicable to the interrogation of unlawful cambatants, amsideration 
should be given to theses v i m  prior to application of the technique.] 

Tab A 



TAB B 

GENERAt SAFEGUARDS I 

Application of these lnterrogatlon techniques is subject to the fd,llowlng 
general safeguards: (1) W t e d  to use only at strategic interrogation facllitiw: (U) 
there is a good basis to believe that the detalnee possesses crltlcal Intelligence; 
(ffl) the detainee is medically and operationally evaluated as suitable 
(considering all techniques to be used in combination); (lv) interrogators are 
specLfically trained for the teWque(s);  (v) a spedfic interrogation plan 
(including reasonable safeguards. Ilmtts on duration. intervals between 
applications, tennlnatfon criteria and the presence or availability of guallfled 
medical personnel) has been developed; (a) there I s  appropriate supuvislon: 
and. (a) there 1s appropriate spcded  senior approval for use with any specific 
detainee (after considering the forego- and receiving legal advkc). 

(U) The purpose of all'htemIews and interrogations ts to get the most 
information from a detainee with the least Intrusive method, always applied in a 
humane and lawful manner with sufnclent wersight by traiued investigators or 
interrogators. Operating lnstructtons must be developed based on command 
pollcies to insure uniform, careful, and safe application of any interrogatlotions of 
detainees. 
( LL\ 

4S+-WH Interrogations must always be planned. deliberate actlons that take 
into account numerous, o h  interlocktng factors such as a dctaiaee'8 current 
and past performance h both detention and interrogation. a dttalnee'8 
emotiond and physical strengths and weaknesses, an assessment of possible 
approaches that may work on a certair~ detalnee in an effort to galn the trust of 
the detainee. strengths and weaknesses of interrogators. and augmentation by 
other personnel for a certain debtnee based on other factors- 

& Interrogation approaches are designed to manipulate the deta.lneesa 
emotions and weaknesses to gain hls willing cooperation. Interrogatton 
operations are never conducted in a vacuum: they are conducted in close 
cooperation with the units detaining the indlvlduais. The policies established 
by the detaining units that pert- to searching, sllendng, and segregating also 
play a role tn the interrogation of a detainee. Detainee interrogation involves 
developing a plan tdored to an individual and a p p m d  by senior 
interrogators. Strict adherence to poUcies/standard operating procedures 
governing the administration of interrogation techniques and onrs1ght is 
essential. 

Classified By: Secretary of Defense 
Reason: 1 S(a) 
DeclassifL On: 2 April 20 13 

NOT RELEASABLE TO 
FOREIGN NATIONALS 

Tab B 



b & I t  is important that interrogators be provjded reasonable Iatitude to 
vary techniques depending on the detainee's culture, strengths, wcakntssea, 
environment, extent of training in resistance techniques as well as the urgency 
of obtaining information that the detainee is known to have. - 

& While techniques arc considered individually within this analpis, it 
must be understood that in practia, techniques are usually used in 
combination; the cumulative effect of all techniques to be cmploybd must be 
considered More any decisions arc made regarding approval for particular . 

situations. The title of a particufar technique ia not always fully descriptive of a 
particular technique. Witb respect to the tmploymcnt of any techniques 
involving physical contact, stresa or that could produce physical pain w harm, 
a detailed explanation of that technique must be provided to the d&aa 
authority prior to any decision. 

Tab B 



Trme permitting, each interrogator should un- Cornbar effectiveness, 
obtrusively observe the source to personally confirm his 
identity and to cbeck his personal appearance and be- 

e Logistics. 

havior. Electronic technical data. I 

After the in~enogator has collected all information Miscellaneous. L i.1 
available about his &signed source, he analyzes it. He 
loob lor indicatOra of ~ ~ ~ ~ ~ ~ ~ ~ b i ~ ~ ~  Or phyia1 I 
ness that might makc the sou ru  susceptible 10 one or I 

strategy. He also uses the information he collected ro the in[. nogat ion plan mmr -.ah at a= lourn- identify the type and level o f  knowledge p w u s e d  by 
bgitem: 

the source perrinenr to the element's collection mission. 
Interrogation objective. 

?he interrogator uses his estimate of rhe type and ex- 
lenr of knowledge possessed by rhe source ro modify the 0 EPWs or detainee's idenury, lo include visual ob- 
basic topiurl sequence of questioning. H e  selects only semuon  of s he EPW or detainee by the inter- 
rhose topics in which he believes the source has per- rogator. 
~inent  kr;owledge. In this way, the interrogator r e h a  Interrogation the and place. 
his element's overan objective into a aer of specific in- 
terrogation subjects. Primary and alternate approaches. 

The major topics thar can be covered in an interroga- Questioning techniques to be used or  why the in- 
rion are shown below in their normal sequence. How- rerrogatot selecred only specik top la  from the 
ever, the interrogator is free to modify this squence  as basic questioning sequence. 
neeissay. Means of t'ecording and reporting information ob- 

Missions. tained. 

Composition. The senior inrerrogelor reviews eacb plan and makes 

Weapons, equipment, strength. 
any changes be feels necessary based on rbc 
commander's PIR and IR. After the plan is approved, 

Dispositions. the holding compound is notified when to bring rbc 
source to the interrogation site. Tbe interrogator cot- 

e Tactics. lects all available iererrogation aids needed (maps, 
Training. chens, writing tools, - and referenct materials) and 

proceeds to tbe inrenogation site. 

APPROACH PHASE 
Begins to use an approach technique. 

cooperation so  he will correctly answer pertinent ques- 
tions to follow. The intenogator- 

3.1 0 



. .  . 
5 . jf. recognized by the interrogator, can be exploited. 
lkj:, mse w e a h ~ ~ e s  ate manifes[l 10 personaliy traits 

, s$ch as speech, mannerisms, facial expressions, physjcal 
:::;:::.&ements, excessive perspiration, and other overt in- ;+; ,,: , , ...lf . ~.;,'::"~'dication~ .,_ , that vary from EPW or detainee. 

L' .,,% . . 

,)I,; , $' . , 
-: . ,:w.;, From a psychological standpoint, tbe interrogator 
.. k.;,, 2.1~. must be mgnlunt of the foliowing behaviors. People 
, rp:;ft t .  tend t o -  
,, , .,, ; ,'? 
-.,. :.:,k. .. 
.. : $! ..A,i.+- .J-s+., . .,.a Talk, espedally after barroving experiences. 
. . I  rut. 

 perate ate. with those who h p e  matrol over hem. Kt: 
b.t@tach Iw importance to a topic about which the 

~:jntetrogator demonstrates identical or related ex- 
$erience or ItnowIedge. 

t;pprecjate Dartcry md exoneration horn guilt. 
&<I ,: 

ent having someone or somerhlng they respect 
GtIed, especially by someone they dislike t k!fi,.r;.. 

b&$ond to kindness and understanding during 
&g circum tances. 

rtte readily when given material rewards 
extra food or luxury items for tbeir per- 

lmfor t 

tors do not 'run" an approach by following a 
i&r routine, Each interrogation is different, 

p la t ion  approaches have the following in 
h q ~ -  
sb and maintain convol over the source and 
ption. .& . 

$ and maintain rapport between the inter- 
:land source. . - 

the source's emotions and weaknesses 
cooperation 

&iil appliotlon of approach techniques 
~ducrs the source to willing@ provide ac- .. ., . ,. .y:. 

&If@nce information to the interrogator. The 
V refen to the source's answering the 

interrogator's questions, nor ntctssarlly his coopera- 
tion. 

Tke source may or may not be aware he is providing 
the interrogator 4 t h  infomation about enemy forctr. 
Some approaches may be cbmpleq when the sour- 
begins to answer questions, Otben may have to be am- 
s tantly maintained or reinforced throughout tbe inter- 
rogation. 

The rechniques used in an approach can best be 
defined as a series of events, nor just verbal conversa- 
tion between the interrogator and The source. The a- 
ploitation of the soufct's emotion can be harsh or 
gentle in application. Some useful techniques used by 
inrenogaton a r e  

Hand and body movements. 

Amal physical contact sucb as a hand on tbc 
shoulder for reassurance. 

a Silence. 

RAPPORT POSTURES 

TIcn are rvlo rypes of rappon postures determined 
during planning and prepantion: stern and sym- 
patheric 

In the stem posture, the inrerrogaror keeps thc EPW 
or detainee at attention. Thc a h  Is to make the EPW 
or detainee keenly awre of his helpless and inftrior 
status. Interrogators use this posture with officers, 
NCOs. and securlty-u)nScious enlisted men. 

In the sympathetic post urt, the interrogator addresser 
the EPW or detainee in a friendly fashion, striving to 
put him at ease 'IWs posture is commonly used in in- 
terrogating older or younger WWs. EPWs may be 
frightened and confused. One variarion of this posture 
is when rhe.interrogaror arb about the EPWs family. 
Few EPWs will hosltate to discuss tbeir farnfJy. 

Frightened persons, regardless of rank, will invariably 
ralk in ordu to relievo tension once they hear a sym- 
pathen'c voirc in their own too y e .  To put the EPW at 
ease, the fntcnogator may allow the EPW to sit d m ,  
offer a cigarette, ask whether or not be need4 medical 
care, and othemlsc show interest in his casa 

'here are many variarions of these basic postures. 
Regardless of the one used, the interrogator must 
present a military appearance and show character and 
energy. The interrogator must control his temper at all 
times, except when a displny is plannad. The inter- 



rogator must not waste time in pointless discussions or 
make promises be cannot keep; for example, the 
interrogator's granting poUtkal asylum. 

When maklng promises in an effon to establish np- 
port, great care must be taken to prevent implying that 
rights guaranteed rhe EPW under international and US 
law will be withheld if tbe EPW refuses to  moperate. 

Under no circumstance uill tbe interrogator betray 
surprise at anything the EPW might say. Many EPWs 
will talk frwly if they feel the information they are dis- 
cussing is already known to tbe interrogator. If the in- 
terrogator acts surprised. the EPW may stop talking 
immedia teiy. 

The interrogator encourages any behavior that 
deepens rapporr and increaxs rhe flaw of wmmunica- 
tion. At the same time, the interrogator must dis- 
courage any behavior that has the opppite effect 

The interrogator must a h y s  be in control of the in- 
terrogation. If the EPW or detainee challenges this 
conaol, the interrogator must act quickly and firmly. 
heryrbing the interrogator says and does must be 
within 'tbe limits of the GPW, Article 17. 

DEVELOPING RAPPORT 

Rapport must be mafntalned throughout the inter- 
rogadoh, not only in the approach phase. If the inrer- 
rogaror has csthblished good rappon initially and then 
abandons the effon, the s o u m  w u M  tightfully assume 
the intenogator cares less and less about him as the in- 
formation is being obrained. If rhis occurs, rapport is 
lost and rhe souse may cease answering questions. 
Rapport may be developed b y  

&king about the circumslances of capturn By 
doing this, the interrogator can gain insight into 
the prisonefs actual state of mind and, morc im- 
ponantly, he can ascertain his possible breaking 
poinu. 

0 Asking background quesriom. After asking abour 
the source's circumstances of capture, apparent in- 
terest can be built by asldng about the source's 
family, civilian life, friends, Ukes, and dislikes. This 
is to develop tappotl, but nonpeninent quesuons 
may open new avenues for the approach and hclp 
determine whether tentative approaches chosen in 
the planning and preparation phase ail1 be effec- 
tive. If these quesrions show that the tentative ap- 
proaches cbosen will not be effective, a flexible 

interrogator a n  shift the approach dircnion 
without rhe source beiag aware of the change 

Depending on the situation, sod requests the source 
may have made, the interrogator also can use the fol- 
lowing to develop rapport 

Offer realistic incentives, such as- ,i 
-Immediate comfort i r em (coffee, cigarettes). 

-4hon-term (a meal, shower, send a lelter home). J 
-Long-term (repatriation, political asylum), 3 
Feign expcrieore similar to those of he  source. 

f '  

Show concern for'the source througb the use of 
voice vitality and body language. 

Help the source KO r a t i o n a h  his guilt. 

Show klndocss and understanding toward Ihe 
source's predicament. 

0 Exonerate the source from guilt. 

Flatter the source. 

Aher having established control and rappon, the in- 
terrogator continually assesses tbe source to bee if the. 
approacba--and later tbe questioning techniques-" 
cbosen in the planning and preparation phase orill in- 
deed work 

Approaches chosen in planning and preparat 
renrative and based on the someumes.scanry 
lion available from documents, guards, and personal ob 
serv~tion. This may lead the interrogator to set 
approaches which may be totally lnconcct for ob  
thls source's fling cooperation. Thus, careful 
ment of the source is critical ro avoid ~ t a s t i n ~  
t i m ~  in the approach phasc 

The questions can be mixed or separate If, for 
ample, the interrogator has tentatively chosen a "love 
comradesw approach, he should ask the source questi 
like 'How did you get along with yout fellow sq 
members?' If the sour- answers they were all 
dose and worked well as a ream, the interrogator 
use this approach and be reasonably sure of irs su 

However, if the source answers, They all hated 
guts and I couldn't srand any of them,' the inrenogat 
should abandon that approacb and ask some quick, no 
pertinent questions to give himself time ro work out, 
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Smooth TransRlons 

interrogator must guide the conversation 
and logically, apedally if he needs to move 
approach technique to another. "Poking and 
the approach may alert the prisoner to ploys 

rhe job more difffcul~ 

e ins  to another approach can be made logidly 
d smoorbly by using transitional phrases. bgical ue- 

can be made by including simple sentences which 
ect the previously used approach with the basis for iy ;,#i+&~e Pa,'. n" one. 

r *-4, :+ 
:A ,..,J,.. Transitions can also be smoothly covered by leaving 
f$T$i:$he unsuccetrsful approach and going back t o  n o n e  
.i&;>iicnt questions. 4. using nonpertineat rnnversaticn, 
$$1: the i ~ r ~ o g a w r  a n  move rhe mnversation in the e).. 
!~d~~~,.j&sjred direction and, as previously stated, sometimes : .*+.,,. 

$@':f;an obtain leads and hints about rhe source's stresses or 
, ,:;+ ' :.,.. ,weabases or other approacb strategies that may be . . sv, i., ,t 

'!.:$"., more successful. 

. I .  . ...-. . 
, , If an interrogator is using argument and reason to get 
*'' ; the sou- ro cooperate, he mum be convincing and ap 6; , 
..I-, ... I$ . ,,pear sincera All inferences of promises, situations, and 
: arguments, or other invented material must be believ- . . 
."..; able. What a source may or may not believe depends on , . . 
. the interrogator's knowledge, experienae, and training. 

,. A good sour= assessment is the basis tot the approach 
,' and viral to rhe su- of the interrogation effort. 

Recognize the Breaklng Polnt 

Every source has a breabdng point, but an inter- 
rogator n e w  knows what it is untfl kt has been reached. 
There are, however, some good indicators the sokce is 
near his breaking point or has already reached i t  For 
example, if during the approach, tbe s o u r e  leans for- 
ward with his facial expression indicating an interest in 
rhe proposal or  is more hesirant in bis argument, be L 
probably nearing the breaking point The interrogator 
musr be alert KO recognb these sigm. 

Once the interrogator derermints the source is break- 
ing, be should interject a question pertinent to the ob- 
jective of the interrogation. If the soura  answers it, rbe 
interrogator can move in10 the questioning phase. If 
the source does not answer or  balks at answering it, the 
interrogator must realize the source was not as close to 
the breaking point as thought. In this case. the inter- 
rogator must mntinuc with hib approacb, or  switch to 
an alternate approach o r  questioning technique and 

continue ro work until he feels rbe source is near breefr- 
ing. 

The inrerrogator can ten if the source has broken 
only by interjecting peninent quytions. This process 
must be followed until the EPW or detainee be- to 
answer peninent quesuom. It is possible the EPW or 
detainee may cooparate fbr a while and then balk at 
answering funher questions. If this occurs, the inter- 
rogator can reinform rhc approach- tbat initially 
gained the source's cooperation or move into a different 
approab before returning to the quutioning phase. 

At this point, it is  imponant to note the amount of 
time spent with a particular source depends o n  several 
factors: 

Tbe bartlefield sirua~ion. 

Expediency which the supponed commander's PIR 
and IR requirements need to be answer&. 

Source's willingnes to talk. 

Tbe number of approaches used is llmlted only by the 
interrogator's 6)cilL Almost any nut or deception is 
usable as long as tbe provisions of Ibe GPW, as outlined 
in Flgure 1-4, are not violated. 

An inrerrogator musr nor pass himself off as a medic 
chaplain, or as a member of the Red Cross (Red 0s- 
cent o i  Red Lion), To every approacb rechnique, there 
are literally hundreds of possible wriations, each of 
which can be developed for a specific situation or 
sourcr. The variations are limited only by the 
interrogator's personality, experience, ingenuity, and 
imagination. 

APPROACH COMBINAT IONS 
With the exception of tbe direct approach, no  other 

approach is effective by itself. Interrogators use 416 
ferent approach techniques or mmbine tbem into a 
cohesiue, logical technique. Smootb transitions, sin- 
cerity, logic, and conviction almost aiyays make a 
strategy work. l%e lack of will undoubtedly dooms It to 
failure. Some examples of combinations a rc -  

Direct-futiliry-love of comrades. 

The number of wrnbinarions are unlimited. Inter- 
rogaton must carefuUy choose the approach strategy in 
the planning and preparation phase and listen carefully 
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to what the source is saying (verbally or nonverbally) for 
leads the srtategy chosen will not work, When this oc- 
curs, rhe intenogator must adapt to approaches h e  
believes will work in gaining the source's mopetation. 

The approacb techniques are not new nor are all the 
possible or acceptable techniques discussed below 
Everylhing the interrogator says and docs must be in 
ooncen with the GWS, GPW, GC, and UCMJ. T3e ap- 
proaches which have proven effective are- 

* Direct 

Incentive. 

Increased fear-up. 

Pride and ego. 

Dlred Approach " 

The interrogator.ask questions directly rehted to in- 
formation sought, making no effort ta con~eal the 
intertogalion's purpose, The direzt approacb, always 
the fint to be attempt&, is used on EPWs or detainees 
who the interrogator believes wiU cooperate 

This may occur when inrerrogating an EPW or 
detainee who has proven aoopera tfve during initial 
screening or first interrogation. It may also be used on 
[hose with little or  no security mining. The direct ap- 
proach works best on lower enlisted penonnel, as they 
have litde or no resistance training and have had mini- 
mal securiry training. ' 

The direct approacb is simple to use, and ic is posslble 
to obtain the maximum amount of information in tbe 
minimum amount of time. It is frequently employed at  
lower echelons when the tactical situation precludes 
selecting other techniques, and where the EPWs or  
detainee's mental state is one of confusioa or extreme 
shock Figure C3 contains sample quations used in 
direct questioning. 

The direct approacb is the mart effective, Statistics 
show in World War 11, it was 90 percent effective. In 
Vietnam and OPERATIONS URGENT FURY, JUST 
CAUSE, and DESERT STORM, it was 95 percent ef- 
fective. 

lncenthre Approach 
The incentive approach is based on the application of 

inferred discomfort upon an EPW or detaineewho lacks 
uillpouler. I h e  EPW or detainee may display fondness , 

for m a i n  luxury items such as candy, h i t .  o r  cigaret- 
tes. This fondness provides the interrogator with a posi- 
tive means of rewarding the EPW or  detainee for 
cooperation and t r u t h f u l n ~ ,  as be may give o r  with- 
hold sucb comfort items at his discretion. Caution must 
be uscd when employing this technique because- 

*. Any pressure applied in rhis manner must not 
amount to a denial of basic human needs under 
any drcumstanca VOTE: Interrogators. may not 
withhold a source's rights under the GPW, but 
tbey can withhold a source's privileges.) Granting 
incentives must not infringe on these tights, but' 
they can be things to which the source is a l r a d y  
entitled. 7his can be effcztlve only if tbe source is 
unaware of his rights or privileges. 

The EPW or detainee might be tempted to provide 
false or inaccurate information to gain the deslreb 
lumy item or to a o p  rbe intenoga%on, 3 

Tle GPW, Arricle 41, requires the posting of tbe am- 
vention conrents in the EPWs own language, This Is an 
MP responsibility. 

Incentives must seem to be logical and possible. An 
interrogator must not promise anything that cannot be 
delivered. Interrogators do not make promises, bur 
usually infer them while sidesrepping guarantees. 

For e ~ ~ p l e ,  if an intermgaror made a promise he  
could not keep and be or another interrogator had ro 
talk witb the source again, the sourct would no t  have 
any trust and would probably not cooperate. Instead of 
clearly promising a certain thing, such as political 
asylum, an interrogator all offer to do what h e  can to 
hdp achieve the source's desired goal; as long as the 
source aooperates. 

As with developing rapport, the incentive approacb 
can be broken down into two incentives. The deter- 
mination rests on wben the source expects to receive the 
incentive offend. 

Short term-received immediately; for example, 
letter hornc, seeing wounded buddies. 

Long term-received within a period of time; for 
example, political asylum. 

Emotlonel Approach 

an. I r thc 

prc 

Through EPW or derainw obsenation, the inter- , 
emo 

rogator can ohen identify dominant emotions which : If 
rnotivale. The motivating emotion may be greed, Iove, : for k 

,. hate, revenge, or otben. The interrogator cmploys ver- 
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and emotional ruses in applying pressure to  he 
s or detainee's dominant emotions. 

major advantage of rhis technique is it is ver- 
nd allows the intenogator to use the same basic 

tion positively and negatively. 

For example, &is tcchnlque can be used on the EPW 
teat love for his unit and felIow soldien. 

errogator may take advantage of this by telling 
that by providing pertinent informarion, he 

en the war or battle in progress and save many 
rades' lives, but hiJ refusal to u l k  may cause 
. This places the burden on the EPW or 

may motivate him to seek relief through 

this technique can also be used on the 
or  detainee who bares bls udt  because it withdrew 

him to be captured. or who fee& he was unfairly .," . 
.."'Jweared in his unit h such cases; the interrogator can . .:7: i ::'," ,;. point our that if rhe EPW cooperarts and specifies the 
, ) t : - ,  unit's location, the unit can be destroyed, tbus giving 

; , 'd. .:  
. ,;:: thc EPW an opportunity for revenge. The interrogator 

,;;.y'n 
, This approach is likely to be effective with the imma- 
'ture and timid EPW. 

. '{, .. For the emotional love 
approach to be s u ~ f u l ,  the inrenogator must focus 
on the aruicty felt by the source about the drcumstan- 
ces in which he finds himself. The interrogator must 
direct the lave the source feels toward the appropriate 
object: family, homeland, or  comrades. If the htw- 
rogator can show the source what tbe source himself can 
do ro alrer or improve his situation, the approach has a 
chance of s u c a s .  

This approach usually involves some incentive such as 
communication with the  source's family or a quicker 
end to the war to save his comrades' lives. A good inter- 
rogator will usually orchestrate some futility with an 
emotional love approach to hasten the sourct's reaching 
the breaking point 

Sincerity and convicb'on are critical in a successful at- 
tempt at an emotional love approach as the interrogator 
must show genuine concern for rhr source, and for tbe 
object at which the interrogator is direcring the source's 
emotion. 

If the interrogator ascertains rhc source has g r a t  love 
for his unit and fellow soldiers, the intenogaror can el- 

fectivdy exploit the situation. niis placzr a burden on 
the source and may motivate him to seek relief rhrough 
amperation with tbe interrogator. 

The+emotioaal hate ap- 
proach focuses on any genuine hate,,or possibly a desire 
for revenge, the some may led Thb interrogator must 
ascertain exactly what it is the source may hate so the 
emotion can be axploited to override the sourcc's n- 
tional sidc. Tbe source may bave negative feelin& 
about h$ country's regime, immediate superiors, of- 
f i ~ e n  in general, or fellow soldien. 

This approach is usually mosr effective on  members 
of racial or religious minorities who have suffered dis- 
crimination in military and civilian life. If a source feels 
he bas been mated unfairly in his unit, tbe interrogator 
can point out tbat, if the source cooperaus and dbulgu 
the location o! tbat unit, the unit can be destroyed, thus 
affording the source revenge. 

By using a conspiratorial tone of voice, the inter- 
rogalor can enhanae the vatue of this techniquc 
Phrases, such as 'You owe them no loyalty for the way 
they treated you,' when used appropriarely. can expedite 
tbc s u m  of this technique 

Do not immuliately begia to berate a certain f a a t  of 
the source's background or life until your assessment In- 
dicates the source feels a negative emotion toward it. 

The emotional hate approach can be used more effec 
tively by drawing out the source's negative emotions 
with questions that elidt a tboughr-provowng response 
For example, "Why do you think t h y  aUowed you to be 
captured?" or "Why do you think they left you to die?' 
Do not berate the source's forces or homeland unless 
certain negative cmotlons surface. 

Many sources may have greet low for their muntry, 
but may hate the regime in control. The emotional hate 
approacb is most effective with the immature or timid 
source who may hava no opportunity up to rhls point 
for revenge, or never had tbe coorage to voice his feel- 
ings 

Fear-Up Approach 
The far-up approach is the exploitation of a source's 

preexisting fear during the period of capture and inter- 
rogation. Tbe approach works best with young, inex- 
perienced sources, or sources who exhibit a greater than 
normal amount of fear or nervousness. A source's fear 
may be justified or unjustified. For oxample, a source 
who bas committed a war crime may justifiably fear 



prosecution and punishment By contrast, a source who 
has been indoarinatcd by enemy propaganda may un- 
justifiably fear that he urill suffer torture or deatb in our 
hands if captured. 

This approach hai rhe greatest potential. to violate 
[he law of war. Great care must be taken to avoid 
threatening or coercing a source which is in violation of 
the GPW, Article 17. 

It is critical the interrogator distinguish what the 
source fears in order to exploit that fear. m e  way in 
which the interrogator exploits the sour@'$ fear 
depends on whether  be source's fear is justified or un- 
justified. 

-. In this approach, rhe intermgator 
behaves in an overpowering manner with a loud md 
threatening voice. The interrogator may even feel the 
need to throw objects across the room ta'beighten the 
soma's implanted feeling of fear. Great care must be 
taken when doing this so any acrions would not violate 
the prohibition on coercion and threats oontained in the 
GPW, Article 17. 

This technique is to convince rbc source he does in- 
deed have something to fear; that be has no option but 
to cooperate. A good interrogator will implant in the 
source's mind that the interrogator himsell is not the 
object to be feared, but is a possible way out of the trap. 

Use the confirmation of fear only on sources whose 
fear is justified. During this approach, confirm to the 
source that he d o a  indeed have a legitimate fear. men  
convince, the sour- that you are the source's best or 
only hope in avoiding or mitigating tbe objed of his 
fear, such as punishment for his crimes. 

You must take great care to m i d  promising actions 
tbar are not in your power to grant For example, if the 
source has committed a war crime, inform the source 
thar tbe crime has been reported to the appropriate 
authorities and that action is pending. Next inform rbe 
;our= that, if he cooperates and tells the t ~ t h ,  you will 
.epon that he cooperated and told the truth to the a p  
>ropriare authotities. You may add that you will also 
epon his lack of cooperation. You may not promise 
hat t h e  charges againsr him will be dismissed because 
ou have no authoriry to dismiss the charges. 

This approach is better suited to tbe 
bong, confident rypc of interrogator; there is generally 
o m e d  to raise rht voice or resort to heavy-handed, 
Me-banging. 

I-- -__ _ _ 

For example, ~apture may be a result of win- 
c ideno~ the  soldier was caught on the wrong side of 
the border before hostilities actually commenced (he 
was armed, he could be a tenorist)--or as a result of his 
actions (he surrendered contruy to his miMary oath 
and 15 now a traitor to his munuy, and his forces 
take care of the disciplinary action). 

The far-up (mild) approach must be credible. It 
usuaIly invohrw some logical inmntive. 

In most uses, a loud voice is not necessary, The ac- 
tual fear is increased by helping tbe source r ea l i s  the 
unpleasant consequencw the fam may cause and by 
presenting an alternative, which, of murse, can be 
brought about by answering some simple qutstions. 

Tbe fear-up (hanh) approacb Is usually a dead end, 
and a wise interrogator may want to keep it in resewe a 
a [rump card After working to increase the soura'a 
far ,  it would be dffacult to convince him everything oil1 
be all right if the approach is not suoccssful. 

Fear-Down Approach 

TI& technique is norbing more than calming the 
source and convincing him be wiJJ be properly and 
humanely treated, or telling him the war for him is mer- 
ahUy over and he nccd not go into combat again. 
When used vith a soothing, d m  tone of voice, this 
often creates rappon and.usuaUy nothing else Is needed 
to get tbe source to cooperarc. 

Whife calming rhe sour- it is a good idea to smy hi- 
tially with ionpertinent mnversation and to avoid the 
subject which has caused the source's fa r .  work 
quickly in developing rappon and ammunicadon, as 
the tsoune will readily respond to kindness. 

When using this approach, it is important the inter- 
rogator relaw to the sourct at his perspective level and 
not expurt the source to come up to rhe interrogator's 
lcvel. 

If the EPW or detainee L so frightened he has 
withdrawn into a sheU or regressed to a less threatening 
state of mind, the interrogator must break through to 
him. 'Ihe interrogator a n  do this by putting himself on 
[be same pbysiml lcvcl as the source; this may require 
some physical coataa. As the source relaxes and begin8 
LO respond to kindness, the inferngator can begin asking 
pertinent questloas. 

Tbh approti* technique may backtire if allowcd to 
g~ too far. After axwincing the sour= he has nothing 



,fear, he may cease to be afraid and may feel secure 
' h to  resist the inrerroptor's pertinent question. 

occurs, reverting t o  a barshu approach techDique 
y will bring rhe desired resulr quickly. 

leer-down approach works b a t  if the source's 
unjustified. During this approach, take specific 

c:>;.;\-, - 
to reduce the source's unjusufied fear, For ex- 

+,%qpple, if the sourrc believes thar he will be a b u d  while 
:1?4B your custody, make emre efforts to ensure that the . 'Pr 

.:,:,$he is well carad for, fed, and appropriarely treated. 
, . .  - i,.y. 
,;:,,.:.. Once the source is convinced [hat hc has no 
$i&irimarc r a o n  to f& you, be dll be more inclined 
,*"''; cooperare. The intenogator is under no dury to 
q i d u c e  a source's unjustified fear. ne, only prohibition 

\ I" P that the interrogator may not say or do anything lhat 
,, ,,&rectly or  indirectly commu~cates  ro the source that 
. a x e  z..,. will be harmed unless he p r o v i d ~  the requested in- 
,;;{forma tion. ,. ? 
J: ,,', 

!::$, These appli~ations of the fear approach may be corn- 
'! ' 

:+hind to achieve tbe desired effect. For example, il a 
-'isource haa justified and unjustifhi fcars, you may ini- 
"jSialIy reduce the source's unfounded fears, then confirm 2.. 
;;,@ legitimate fears. Again, rbe source should be con- 
1 wiwxi the intenogator is his b a r  or only hope in amid- ,'* . 
:':. ing or mitigating the object o I M  fear. 

Prlde and Ego Approach 
: The strategy of this approach is to trick the source 
' into revealing desired information by goading or  flatter- 
ing him. It is effective with sourccs who have displayed 
weakness or feeline of inferiority. A teal o r  imaginw 
deficiency voiced about the source, loyalry to his or- 
ganization, or  any other feature a n  provide a basis for 
this technique, 

The interrogator accuses the source of weaknw or 
implies he is unable to do a ccRain thing. This rypb of 

I soiree is also prone ro ewcuscs and rasons why be did 
! or did nor do a certain thing, often s w i n g  rhe blame to 

others. An example is opening the interrogation with I the question, 'Why did you surrender so easily v h e a p u  
I ' muld have escaped by crossing the nearby ford in the 
I river?" 

The source is likefy to provide a basis for further 
questions or to reveal significant intelligence informa- 
tion if he attempts to explain his surrender in order to 
vindicate himself. He may give an answer such as, 'No 

i one could cross the ford because it is mined" 

?hi3 technique can also be employed in another man- 
ner--by flattering the source into admitting =- in- 
formation in order to gain aedit Fqr example, whifc 
interrogathg a suspected saboteur, !be interrogator  
states; Tld was a smooth operation. I have seen many 
previous atrempzs fail. I bet you planned rhis. Who e h  
but a clever person like you would have planned if? 
When did you f b t  decide to do the job?' 

'171is tcdrnique is especially effcttin with rhe source 
who has'b&n looked down upon by his superiols. l%a 
source has the opportunity to show someone he  is intel- 
ligent. 

A problem with thc pride and ego approach is it relis 
on trickery. Tbe source will eventually realize he has 
been tricked and may r e m e  to cooperate funher. If this 
occurs, the intenogator can easily move into a fear-up 
approach and convince rbe source the questions he h u  * ,; 

already answered have committed him, and it Would be 
useless to resist hrrlber. 

The intenogator can mention it will be repond to 
thc source's foras  that he has cooperated filly with the 
enemy, orill be co+idtred a traitor, and bas much to fear 
if he is returned to his forces. 

This may even offer the interrogator the optioa to go 
into a lovesf-family approach where the sour= must 
protect his tsmily by preventing his brces from learning 
of his duplicity or collaboration. Telling the source you 
will nor report that he talked or Qat he was a severe dh- 
cipline problem is an incentive that may enhance  the ef- 
fectiveness of the approach. 

TMS aQpAad is most 
effective on sourcp~ with litrlc or no intelligeltce, or  on 
those who have been looked down upon for a long time. 
It is very effective on Iw-ranking enlistcd personnel 
and junior grade oPRoefs, as it all- the source to final- 
ly show someone be does indeed have some "brains.' 

The sourw is constantly flattered into providing cer- 
tain information in order to gain aedit. The her- 
rogator must take care to use a flattering 
somewhat-in-awe tone of voioe, and speak highly of rbe 
source throughout rhis approach. This quickly produces 
positive feelings on  the soura's part, as he has probably 
been looking for this type of recognition all of his life. 

?he interrogator may blow imp out of proportion 
using items born the sourct's background and making 
them seem notewonby or  imponant. As cverppt is 
eager to hear praise. the source will eventually reveal 



pertinent information to solicit more laudatory corn- 
rnents from the Interrogator. 

tablish a differenr type of npport  without losing all 
credibility, 

Effective targers for a suaessful pride and ego-up ap- 
proach are usualb.the sodally accepted reasons for flat- 
tery, such as appearance and good military bearing. The 
interrogator should closely watch thesoufce's demeanor 
for indications the approach is working. Some indica- 
tions ro look for are- 

In this approach, the intenogator convinces the 
source that resistance to questioning 3 futile. Wben 
employing this technique, rhe interrogator musr have 
faaual information. Thest facts are presemted by the in- 
terrogator in a persuasive, logical mannet. He should 
be aware of and able to exploit the source's psychologi- 
cal and moral w t a k n w u ,  as well as weaknesses in- 
herent in his society. 

Raising of the head. 

A Iook of pride in the eya. 

Swelling of rhe c h e s ~  The btWy approach b effective when the inter- 
roptor  can play on doubts that already exist in the 
source's mind, There are diderent variations of the 
futility approach, For example: 

Stiffening of rhe back. 

Pride_and EPo-Down approach is 
based on attacking the sourw's senseof personal worth. 
Any source who shows any tea1 or imagiped inferiority 
or weaknass about himself, loyalty to hk organization, 
or captured under embarrassing circumstanca, a n  be 
easily broken with this approach technique. 

0 Futility of the personal situation-"You are not 
bishcd here until you answer the questions.' 

Futility in that geveryone talb sooner or later.* 

Futiliry of the battlefield situation. 
The objecdve is for the interrogator to pounce on the 

source's sense of pride by attacking his loyalry, intel- 
ligence, abilities, leadership qualitia, slovenly ap- 
pearance, or  any other perceived wealmess. This wiJI 
usualiy goad the source into becoming defensive, and he 
will try ro convince the interrogator he is wong. In hia 
attempt to redeem his pride, the s o u r ~ t  will usually in- 
voluntarily provide pertinent information in anempting 
to vindicate himselt 

0 Futility in the sense if the source does nor mind 
talking about history, why should he mind galking 
about bis mfSSions, thy are also history. 

If the source's u%r had run out of supplies (ammud- 
tion, food, Or fuel), it would be somewhat easy to  an-  
v i m  him all of his forces are baving Qe same logistical 
problems. A soldier wbo has bean ambush& may havc 

I 

doub& as to how he was attacked so suddenly. The  in- I 

tenogaror should be able to rak him into believing tbat 1 
the inrefrogator's foras  knew of the EPWs unit loca- , 

1 A source susceptible to this approach is also prone to 
make excuses and give rtasons why he did or did not do 
a cenain thing, often shifting rbe blame to others. If the 
interrogator uses a sarcastic, caustic tone of voice with 
appropriarc expressions of distasre or disgust, the 
source will readily beliewe him. Possible targets for the 
pride and ego-down approach are the saurw's- 

tion, as QCU as many more units. 

Making the situation appear hopeless allows the (, 

sourcc to rationalize his actions, especially if that  action 
is cooperating with the interrogator. When employing : 

this technique, the interrogator must nor only have fscc ,; 
tual information but atso be aware of and exploit the. 
soure's psychological, moral, and sociological weak- 
nesses. 

loyalty. 

Technical competence. 

0 Leadership abilities, 

Soldierly qualides, 

Appearance. 

The pride and ego-down approach is also a dead en4 
n that, if unsuccessful, ir is difficult for the interrogator 
o recover and 'move to another approach and tees- 



aU of his forces had run out of food. If the 
f g on cooperating, it may aid the inter- 

if he is told all the orher source's have 

, The fu~iliry approach must be orchestrated with otber 
,:approach techniques (for example, love of comrades). 

.?& source who may wnt D help rave his wrnndes' lives 
;:my be convinced the battlefield sitution is hopeles 

and they will die withour his assistance, 

roach is used to paint a bleak picture 
ut it is not effective in and of itseIf in 

$ining the source's coopemion. 

We Know All 

is approach may be employed in conjunction witb 
le and dossier' tecwque (discussed below) or by 

; irself. If used alone, the interrogator must fint become 
ghly familiar with avail&ble dala concerning the 

. To begin rhe interrogation. the interrogator 
ash questions based on thb known data. Wbcn the 

esitates, refuses u, answer, or provides an incor- 
complete reply, the Interrogator provides the 

begins to give accurate and com- 
a, the interrogator in tarjects qucstions 

ion. Questions to 
also asked to teat 

'the source's truthhfness &d to maintain rhe deception 
that the information is already known, By repeating this 
procedure, the interrogator convinces the source that 

*.,% resistance is useless as everything is already knowp. 

M e r  gaining the source's coopera tion. the inter- 
rogator sull tests the exrent of cooperation by peri- 
odically using questions lo whicb be has the amn;  
this is very necessary. If the interrogator does not chal- 
lenge the source wben be is lying, the source will know 
everyrhing is not known, and he bas beem tricked. He 
may then provide incorrect answers to the interrogator's 
questions. 

1 
3 There are some inherent probloms with the use of the 

j %e know all* approach. Tbe interrogaror is required to 
prepare everything in detail, w h j d  is time consuming. 

j 
1 He must commit mud! of the information to memory, 

; as workhg from notes may show the limits of the intor- 
I marion actually known. 
I 

The Ble and dossier approacb is used when the in tcr- 
rogaror prcpara a dossier coatairfing aU available infor- 
mation obtained horn documents mnctrning the source 
or his o@anization. C h e f ~ l  :arrangement of the 
malerial wthin the file may give rhc Ulusion it aontains 
more data than actually there. The hle may be padded 
with anra paper, if necessary. Index tabs with d t l o  such 
as education, employmenr, criminal record, military ser- 
vie, and otbers are panicuhrly effective. 

The intenoga~or confronts the source with tbe dos- 
siers at the beginning of the intenogadoa and expiaim 
intelligence has provided a complete record of every sig- 
nifimnr happening in tbe source's life; therefore, it 
would be useless to resist, The intenogator may read a 
few selected birs of known data to further impress the 
source. 

If the technique is successful, the source will be in- 
limidated by the size of tbc Me. conclude everything is 
known, and resign himself to complete amperation 
Tbe succcss of this technique is largely dependent on 
the naivete of rbe sour- volume of data on the subject, 
and skill of the interrogator b convincing the source 

Eatablloh Ywr Identity 

This  approach is especially adaptable to interroga- 
tion. The interrogator inslts the sourct has been Eor- 
rectly identified as an infamous individual wanted by 
higher alrthorities on serious charges, and he is not rbc 
person he pufpons ro be In an effon KO dear  himself of 
~bis alkgation, the source makes a genuine and delailed 
effon to establish or substan tiaw his true identity. In so 
doing, he may provide the interrogalor witb information 
and leads for further development. 

The "establish your identity" approach was effective in 
Viet Nam wiQ the Viet Cong and in OPERATIONS 
JUST CAUSE and DESERT STORM. 

This approach can be used at tactical echelons. The 
intenogator must be aware if it is used in conjunction 
witb the file and dossier approach, as it may exceed the 
tactical interrogator's prepwarion resources. 

The interrogator should initially refuse to believe the 
source and insist he &s the criminal wanted by the am- 
biguous higher aurhoritIb. This wil l  force the source to 
give even more datailed iofonnadon about his unit in 
order to convince rhc interrogator he is who he say he 
is. This approach works well wbcn combined with the 
'futility' or "we know aU' approach. 



Repetttlon 

This approach is used to induce cooperation horn a 
ostile source. In one variation of tbis approach, tbe in- 
errogator lislens arefully to  a source's answer to a 
uestion, and then repeats the question and answer 
:vcral times. He does this with each succeeding ques- 
on until the source becomes so thoroughly bored with 
le procedure he answers questions fully and candidly to 
rtisfy the interrogator and gain relief born the 
lonotony of tbis method. 

The reperiuon technique must be judiciously used. as 
will generally be ineffective when employed against 
troverted sourcer or those having great self-control. 
I fact, it may provide an opportunity for a source to 
gain his composure and delay the intermgarion. In 
is approach, the use of more than one intenogator or 
rape recorder has proven'effedve, . 

,. 
Rapid Flre ,. 

This approach involves a psychological ploy based 
on the principles that- 

* Everyone likes to be heard when he speaks. 

It is canfusing to be interrupted in mid-sentence 
with an unrelated question. 

nis  approach may be used by one or simultaneously 
nvo or more inrerrogaron in questioning the same 
Ire. In employing this technique, the interrogator 
s a series of questions In such a manner that the 
rce does not haw time to answer a question com- 
tely before the next one is asked. 

'his confuses lhe sourae and be will tend to con- 
lict himself, as he has Uttle rime to formulate his 
wers. The interrogator then confrotits the source 
I the inconsistencies causing further conrradictions. 

I many instanas, the source will begin to talk h l y  
an attempt to explain himself and deny the 
rrogator's claims of inconsistencies. In this attempt, 
source k likely ro reveal more than be intends, thus 
ting additional leiids for further exploitation. This 
*oath may be orchestrated with the pride and ego- 
n or fear-up approaches. 

; '?!.'>'. 
:. .. '. . 

Besides extensive preparation, tbis approach raqukes 
4' 

an experienced and competent interrogator, with wm- tc 
prehensivc urse knowledge and fluency in the source's !.: ti 
Ianguagc 

Sllent 
This approach may bc successful when used against 

the nervous or confident source. When employing this 
technique, the interrogator says nothing to the source, 
but looks him squarely in the eye, preferably with a 
slight smile on his face. It is important not to look a m y  
from the source bur force him to break eye contact first, 

The soure  may beame nervous, begin to shift in bit 
chair, cross and recross his legs, and look away. He may 
ask questions, but the intenogator should not answer 
until he is ready to break the silence. The sour- may 
blun out quesuons such as, 'Come on now, what do you 
want with me?" 

When the interrogator is ready to break silence, he 
may do so with some nonchalant questions such as, 
"You planned this operation for a long time, didn't you? 
Was ir your idea?" Tbe inrenogaror must be patient 
when using tbis technique. It may appear tbe technique 
Is not sucrteding, but usually WU when given a 
reasonable chance. 

Change of Scene 
The idea in using this approacb is to gel the source 

away from the armosphere of an interrogation room or 
setting. If the inrerrogaror confronts a sou= who Is a p  
prehensive or Mghtened because of the interrogation 
environmenr, this technique may prove effective. 

In some circumsrances, the inrerrogaror hay  be able 
to invite the source to a different setting for coffce and 
pleasant conversation. During the conversation in r h b  
more relaxed environment, the interrogator steers the 
convemtion to rho topic of inttresr. Througb this 
somewhat indirect method, he attempu to elicit tbe 
desired information. The sourct may never realize be is 
being interrogated. 

Another example ia this approach is an inrerrogator 
poses as a compound guard and engages the source in 
conversation, thus eliciting the desired information. 

QUESTIONING PHASE 
.e interrogation effon has two primary goals: To rogator to obtain accurate and pertinent information by 
n information and to repon i t  Developing and following a logical sequence. 
; good questioning techniques enable the inter- 
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GTMO Interrogation Techniques 

Approved bv SECDEF in Dec 2002: 
Category I 
- lncenlive 
- Yel\ingatDetainee 
- Deception 
- Multiple In\errogabr techniques 
- lnterrogalor identity 

CategoryII 
- Stress positions for a maximum of four hours 

(e.g . , standing) 
- Use of falsified documents or reports 
- lsolation up to 30 days (requires notice) 
- Interrogation outside of the standard 

interrogation booth - Deprivation of light and auditory stimuli 
- Hooding during transport 8 interrogation 
- Use of 20 hour inlerrogations 
- Removal of all comfort items 
- Switching detainee frwn hot meal to MRE 
- Removal of clothing 
- Forced grooming (e.g., shaving) 
- Inducing stress by use of detainee's fears 

(e-g., dogs) 
Category Ill 
- Useofmild,non-injuil~usphysicalu>ntacl 

Used Dec 2002 through 15 Jan 2003: 
Category I 
- Yel\ing (Notdirectlyintoear) 
- Deception (Introducing of confederate 

delainee) 
- Roleplaying interrogator in next 'cell 

Category II 
- Removal from social support at Camp Della 
- Segregation in Navy Brig 
- lsolation in Camp X-Ray 
- lnterro ating the detainee in an environment 

other t an standard inlerro alion room at 8 W Camp Delta (i.e., Camp X- ay) 
- Deprivation 01 \ight (use of red light) 
- Inducing stress (use of female interrogabr) 
- Up to 20-hour interrogations 
- Removal of all comfod i t v s ,  including 

religious items 
- Serving MRE instead of hql rafions 
- Forced rooming (to indude shaving facial 

hair an 8 head - also sewed hygien~c 
purposes) 

- Use of false documents or reports 
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