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Roy,

C

ohn called 6-27-57 to advise that Neil Gallagher
f

of the New Jei^ . orhpike Commission represented him in connection with (HjP
the return of an indictment charging the sale of obscene literature. Gallagher \

went before the Superior Court judge in Union County, New Jersey, Thursday \

afternoon and moved the dismissal of the indictment. The district attorney [ '

joined him in this recommendation and issued a public apology to Cohn. *

S /
sir b1

1

cc-Mr. Boardman
Mr. Rosen
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September 27, 1957

|

^WRDED 7 92^ 6l/

Mr.Roy M.fcohn
29 Broadway
New York 6, New York

Dear Roy:

£* 1957.
Thank you tor your totter of September 19,

„ I appreciate your interest in my article onme distribution of obscene literature. It was most thought-
ful of you to write me In this regard.

^ith best wishes.

Sincerely,

NOTE: Mr. Cohn is on the Special Correspondents1 List, and we
recently sent those on the list copies of the Director' s article,
" Let’s Wipe Out the Schoolyard Sex Racket."

y
CU'V 1357
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ROY M. COHN

29 BROADWAY
NEW YORK 6. N. Y.

TEHALL A- 2644

September 19, 1957

Hon. Edgar Hoover
United States Department of Justice
Washington 25, D. C.

Dear Edgar:

I was most Interested In tne
reprint of your article in ,;This Week'', about whlcn
I have heard much comment

.

As a matter of fact. It will
be most useful to me in a certain situation.

Ail good wishes.

Sincerely, ^ ^

RECORDED • 7

L

Roy (Cohn)

2.2f6f~<U
81 OCT 1
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£ST.
12- 10-56

Mr. Tolson:

£

Mr. Winterrowd .

Tele. Room
Mr. Holloman
Miss Gandy „

CD With reference to the attached npte from
Roy Cohn, inquiring whether there was any special reason
why the New York Office "invariably ignores me when it comes

, ^
to functions such as the Open House today and the Christmas ^ i e h jjjjL
parties, even though it does invite our mutual friends, "I * L " —
wish to advise that I talked to Roy and told him that the open house was
intended for officials, the press, and those whom the New York Office
has to deal with daily. This could not be allowed to get out of control
and as a consequence, no former U. S. Attorney or former Assistant
U. S. Attorneys were invited. I tola him he had not been forgotten but
that it would have put the New York Office in an awkward spot had they
invited him and not invited other former Assistant U. S. Attorneys.

forget it.

Roy apologized for sending me the note and stated to

Respectfully,
'Rej^ri.

<D£oht/

LBN:nI
(2) yfifi-

£3

9 ««»

A ^ *

OCT 1957
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f%am <zf\oy G7v\. Oonn

November 20 , 1956

Dear Lou:

I was just wondering if
there is any special reason why the
New York office of the Bureau
invariably ignores me when it
comes to functions such as the
Open House today and the Christmas
parties, even though it does invite

\
X

R.M.C
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ALL INFORMATION CONTAINED

HEREIN IS UNCLASSIFIED

OATE^iVSr.BY;

OFFICE OF DIRECTOR
FEDERAL BUREAU OF investigation

UN iTEO STATES DEPARTMENT OF JUSTICE

From the desk of—

ROY M. COHN
/

I thought you might be

interested in this, /•

piece from the latent

issue of the Tfix&fto \

•a mar
Law Review. —

_

.

REC-89
R.M.C.

# ;r
tL

4 F(RoyM. Cohn)

Mr. Tolson,

;fW'.
' T—

Mr. Nea;

Mr. parsoi

K Mr . Tamm

Mr. TrotterVMr:
Mr. Clayton

Tele. Room

Mr. Holloman.

Miss Holmes

Miss Gandy

Mitiwk, WA I4ttl





[Reprinted from the June, 1957, issue of the Texas Law Review]

Communist Trials and the American Tradition, The. By John
Somerville. New York: Cameron Associates, Inc., 1956. Pp.

256. $3.50.

The Communist Trials and the American Tradition , Expert Testimony

on Force and Violence
,
was written by John Somerville, Ph.D., “a pro-

fessor of philosophy who testified for the Defense as a non-communist
expert in three Smith Act trials.”

Professor Somerville proclaims his objectivity and innocence by lack

of association with the communist movement. His self-professed virtues,

however, are not too seriously regarded by official communist publica-

tions, which contain repeated and friendly references to him and his

writings (i.e.
t
The Worker, Sunday edition of the Daily Worker, May 2,

1948, carrying an advertisement of books “at your bookstore” “From the

Soviet Cultural Scene,” including Somerville’s Soviet Philosophy, noted

as “a valuable contribution to an understanding of the Soviet Union”;

also Daily Worker, January 23, 1948, July 11, 12, 1956; The Worker,

September 3, 1950; Political Affairs, June, 1947)

.

The particular work at hand is to this reviewer a labored piece of leftist

propaganda clothed in the veneer of scholarship, based on a tortured in-

terpretation of communist doctrine, and cleverly designed to appeal to

I the pseudo-intellectual.

Somerville's attack on communist prosecutions flows from this basic

premise: There is logically, morally, and legally no justifiable foundation

for the Government’s case because communist doctrine does not teach

forcible overthrow of the Government except under extreme circum-

stances affirmed by the Declaration of Independence.

Somerville’s thesis developed around this premise is: (1) There is a

“right of revolution” recognized in the American Declaration of Inde-

pendence. (2) communist doctrine teaches this “right of revolution”

but only in a “revolutionary situation” and it teaches there are possi-

bilities of success by lawful and peaceful means. (3) Logically, legally,

and morally basic to Smith Act prosecutions is this question: How is it

possible to penalize the Communists for teaching that there is a right to

use force and violence under certain revolutionary circumstances while

at the same time we ourselves must teach and accept the Declaration of

* Prafetwr of Law, Yale University.
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Independence which affirms the right of revolutionary force and violence

under the same circumstances?

Somerville's technique in presenting his thesis is to construct his text

around selected excerpts from his testimony in the 1954 Philadelphia

Smith Act conspiracy trial. It is amusing that while he believes this

method is effective, it succeeds primarily in making the careful reader

aware acutely that Somerville’s testimony illustrates beyond a doubt that

he is reluctant to give responsive answers on cross-examination and has

his own tailor-made personal interpretation of Marxist-Leninist doctrine

and terms.

Entitled, “The Issue of Force and Violence,” Somerville’s summary
purports to prove that Lenin, and Stalin after him, emphasized that

forcible revolution was justified only when two conditions occur simul-

taneously: (1) where the government represents some kind of tyranny
which is either unwilling or unable to carry out the will of the people;

and (2) where the majority is ready to support revolutionary action.

Somerville argues that no communist leader has ever refuted the prin-

ciples laid down by Marx and Engels, that wherever conditions are such

that there are legal and peaceful means for the majority to gain its will,

no forcible revolution should be entered upon.

Indeed, he would probably cite the sweetness and light statements of

Nikita Khrushchev over the political bodies of Molotov, Malenkov, and
Kaganovich as further reliable testimony of communist deference to

victory by peaceful means—just as he would probably ignore the con-

tinuing communist policies of brutality and enslavement, and the ideol-

ogical inconsistency of the new purges.

Somerville concludes that what Marxism-Leninism advocates is the

right to use force “only under highly unusual conditions of tyrannical

oppression wherein the majority were being denied the peaceful fulfill-

ment of their inherent and inalienable rights—that is conditions wherein
any believer in the Declaration of Independence would be logically bound
to advocate the same thing.”

Somerville laments the fact that the jury did not hear his statement in

the form in which he had prepared it, for the court restricted him in his

testimony. Apparently piqued that a court of law acting under rules of

procedure and evidence could find no ground of relevancy or materiality

for the introduction of some of his “expert” opinion, conclusions, and
arguments, Somerville has written this book.

The first fallacy in Somerville’s thesis is his premise that the Declara-

tion of Independence—our country’s “birth certificate” as he refers to

it—has inherent in it the same advocacy or “right of revolution” as he
attributes to Marxism-Leninism. On the contrary, the Declaration of

Independence is a specially drawn document for a particular era of
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history. Implicit in it is a dissolving of the political bands which had con-

nected Great Britain with the American colonies. The -document says

so in so many words and then proceeds to list the crimes committed by
the King of England against the patient sufferance of the American

colonies. It is clear that the Declaration of Independence was drafted as

a specific, detailed statement of political independence by colonies against

a despotic king, 3000 miles away. It is equally clear that the words and
meaning of the Declaration of Independence are a far cry from the doc-

trine of Marxism-Leninism which is a guide to action for the violent

overthrow of the government of one’s own country so that it may become
a satellite in the international communist orbit.

A second fallacy is manifest in Some^/ille’s discussion of “the right of

revolution.” Somerville equates the communist attitude toward the so-

called right of revolution with the attitude of the general public toward

the so-called right of revolution with the attitudes of the general public

toward the right of self-defense. Somerville contends that a communist
believing in the right of revolution only when two preconditions occur

simultaneously (the government is unable or unwilling to function

normally and there is majority support for revolution) is no more
dangerous to society than an ordinary citizen who believes in the right of

self-defense and will exercise that right when put in reasonable fear of his

life. It is obvious that Somerville overlooks these basic distinctions be-

tween the two situations: (1) The exercise of the right of self-defense

entails post-judicial review by the court of law acting under rules es-

tablished prior to the invocation of that right, while the exercise of the

communist “right of revolution” invokes no review save that of the Com-
munist Party itself. (2) The exercise of the right of self-defense is funda-

mentally an individual act, an isolated specific instance, while the exer-

cise of the communist “right of revolution” is a concerted act by a mili-

tant, highly disciplined organization aimed at destruction of the existing

political and economic institutions of society. (3) If Somerville believes

jin the right of self-defense for the individual, does he deny such a right to

: a government? A government’s first duty is to preserve its integrity and

our Government has sought such preservation by the constitutional

enactment of legislation and has enforced it under scrutiny of the courts

to insure that there was due process of law. Somerville declares that

Marxism-Leninism says forcible revolution is justified only when two

conditions occur simultaneously: (1) inability or unwillingness of an

existing government to carry out the will of the people; and (2) majority

support for the revolution. In his analysis, Somerville recognizes in his

first precondition the usual objective conditions. But in his second pre-

condition, majority support for the revolution, Somerville has tortured
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Marxist-Leninist theory cleverly to make it appear that a majority of

the people must be for the revolutionary step prior to the revolution.

Somerville bases his theory of “revolution by the majority” on this

quotation:

“
‘In order to win the majority of the population to its side,’ Lenin con-

tinues, ‘the proletariat must first of all overthrow the bourgeoisie and
seize state power and, secondly, it must introduce Soviet rule, smash to

pieces the old state apparatus, and thus at one blow undermine the rule,

authority and influence of the bourgeoisie and of the petty-bourgeois
compromisers in the ranks of the non-proletarian toiling masses. Thirdly,
the proletariat must completely and finally destroy the influence of the

bourgeoisie and of the petty-bourgeois compromisers among the majority
of the non-proletarian toiling masses by the revolutionary satisfaction of

their economic needs at the expense of the exploiters.’
” 1 (Emphasis in

original.)

It is readily apparent in this quotation that Lenin is writing about

winning the majority which is another thing from having the majority

and it is compellingly clear according to Lenin that the majority is not

won over to the side of the proletariat until after the bourgeois govern-

ment is overthrown, state power is seized, the old state apparatus is

smashed, and the influence on non-proletarian masses is destroyed. In

other words, Lenin said we will win the majority of the population to

our side after we, the vanguard minority, have successfully completed

the proletarian revolution and successfully instituted the dictatorship of

the proletariat! When the crucial question in the whole analysis is

reached as to who determines when the proletariat has the support of the

majority, Somerville concedes that this decision is made by the majoritv

with the participation of the Communist Party and communist party

leaders. Thus, the Communist Party in fact arrogates to itself the right to

determine when and if there is majority support for the revolution.

The absurdity of Somerville’s contention that majority support is a

precondition of the revolutionary situation is shown by history because

communists always come to power as a minority, and by Stalin who
quoted Lenin:

“
‘But we say: Let the revolutionary proletariat first overthrow the

burgeoisie, break the yoke of capital, break up the bourgeois state appa-
ratus. Then the victorious proletariat will speedily gain the sympathy
and support of the majority of the toiling non-proletarian masses by
satisfying their wants at the expense of the exploiters.’

”2 (Emphasis by
Stalin.)

1 XXIV Lenin, Collected Works 641 (Russian ed,); Stalin, Problems of Lenin-
ism 21 (1934).

2 XXVI Lenin, Collected Works 647 (Russian ed.); Stalin, Problems of Lenin-
ism 20-21 (1934).
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Somerville's pretense at objective scholarship is exposed by: (1) His

preoccupation with the point that overt acts enumerated in tue Smith

Act indictment are not in and of themselves criminal acts. Inquiry of a

freshman law student would have disclosed to him that there is no re-

quirement that overt acts be criminal, all that is required is that they be

done in pursuance of furtherance of the conspiracy. (2) His constant

reiteration that because the Marxist-Leninist classics 3 in many instances

were published prior to the formation of the Communist Party, United

States of America, they must be related strictly tp their period of history.

If this is true, Somerville’s basic premise of the right of revolution in-

herent in the Declaration of Independence must fall for Somerville is

relying on a document much older than the Marxist-Leninist classics.

While the age of the document has some importance, it is not as decisive

as the testimony of witnesses on the acceptance and use of that document
as a guide to current and future revolutionary action. (3) His light dis-

missal of the implication in government counsel’s line of cross-examina-

tion that as a non-communist who has never attended communist meet-

ings or schools, he is unqualified to testify to what the Communist Party

and communist party leaders actually teach and advocate. Somerville

decries this contention claiming that it is a disparagement of a great bulk

of scholarship based on careful examination of books, documents and
other printed material to determine ideas and teachings basic to a given

movement. If, as he claims, Somerville is an objective scholar, his years of

work with Marxism-Leninism and the communist movement should

have taught him that this doctrine is a living philosophy, it is theory and
practice and in comunist teachings the two are inseparable. Ironically,

Somerville in an earlier book recognized this for that book was entitled,

Soviet Philosophy: A Study of Theory and Practice. If Somerville is an
objective scholar, he could not ignore the sworn testimony of ex-com-

munists, many of whom served as state and national functionaries of

the Communist Party, U.S.A., when they told the court and jury what
the communist defendants in these trials taught and advocated. A real

communist must be amused by Somerville’s naivete.

S And then, understanding Somerville’s thesis is simplicity itself com-

I

pared with some recent pronouncements of the Supreme Court of the

United States on this and kindred subjects.

Roy M. Cohn*

* The writing* of Marx, Engels, Lenin, and Stalin upon which Marxism-Leninism is

based.
• Member of the New York Bar; Professor of Law, New York Law School.

[Editorial Note]. While an assistant United States attorney for the southern district

of New York, Mr. Cohn assisted in the legal preparation of the first Smith Act trial

(U.S. v. Damns, at al.). He subsequently was prosecutor in the second Smith Act trial
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REG- 89 6 % '

EX. • 126

Mr. Roy M. Cohn
29 Brc^way
New York 6, New York

Dear boy:
;

LL'^

ti INFORM'™"
CQNTWHED

It was good of you to send me your review
of Somerville's book from the ’’Texas law Review. ” I

think you have succeeded not only in destroying
Somerville's thesis completely, but in providing a very
concise analysis of communist doctrine on revolution.

Thank you for bringing this article to

my attention.

AM/? £i

VUh best wisher ,

Sincerely,

QJLy^

NOTE:
his revi

by Jolp
VTexas/

Cohn is on dip Special Correspondents1 List. A reprint of^

rvvof ’TheXJommunist Trials and the American Tradition”
Somerville; appearing in the June, 1957, issue pf the

Law Review'* was sent by Cohn for the Director's attention.

bit

iei APR f 1558
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UNITED STATES DEPARTMENT OF JUSTICE

FEDERAL BUREAU OF INVESTIGATION

201 East 69th Street
New York 21, New York

October 22, 1958

J. Edgar Hoover
Director
Federal Bureau of Investigation
Washington, D. C.

__ that
Ihe attended a meeting on the night of October 20, 1958,
(of the Crusade for America in a hall at Garden City, Long
Island. The meeting was attended by approximately 2,500
/people.

x

6>

During this meeting Roy Cohn made a speech in
, which he stated, among other things, that the article
(criticizing the FBI in the current issue of "The Nation"
was the beginning of a smear campaign directed against one
[man and one agency and that it was taking on the lines
the previous anti-McCarthy campaign. Cohn stated ther<

would be a lot more articles written along the lines of
Cook's article about the FBI in "The Nation". Cohn iho x. *

stated that la 1940, when Russia was our alleged ally,
__

Mr. Hoover took a long chance in investigating the Communist
-

apparatue that was in operation at that time and that this
was s s^mp 4° the right direction and it did a lot towards
making the Bureau's investigation of Communist activities
the success that it now enjoys. Cohn stated that in ordar
to combat this situation people should not buy 'The Nation"
and they should also refrain from buying the "Mew York Post".
He urged those present to take an active pert in combatting

one

Vi

i f

ta OCT 30 195$
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this situation by writing letters to Mr. Hoover indicating
that they have the greatest confidence in what he is doing
and how he is doing it.

It was felt that you may wish to have this

|
information in order that you could direct a letter to

|
Roy Cohn if you so desire.

From a generalatandDoint ,
the Crusade for

America, according to^^^H^Bls headed up by Daniel C.

Buckley, 51 Front Stre^^^ockville Centre, Long Island,
formerly an Assistant Counsel on the McCarthy Committee.
Buckley was the other speaker andB^^^B advised that
his talk was general in nature althougr^ie urged these
present not to vote for Rockefeller in the coming New York
gubernatorial election because if Rockefeller won, he
would be a threat to Vice President Nixon in the coming
Presidential campaign. He allegedly asked them to vote
for Harriman who because of his age, if he won the

campaign.



i

<
j

l'

y'/

(

*

October 24, 1959

£
7

Mr. Roy M. Cota
19 Broodway
Row York 6, Row York

Door Roy;

1 hove loorsod of your talk on October 20, 1959, at the moot
of the Crusade for America, and I want to assure you that wo in the FBI are

deeply grateful for your rapport in the face of the scurrilous smear attack b

"The Isation.
'

From what 1 know of your remarks, you recognize the artici

for what it is. I think it is quite obvious that Cook’s alleged research was
completely biased ana nonobjective. The reference in the introduction to

the Cowenthal book indicates this right fr ;»r< toe start.

As you can probably r ie«' . tins is not the first time that Coo
oils criticized as. The Nation o;> ^pte ,oer 21, 1957, devoted forty paget

to an article by Cook entitled His* Perspectives on the Strangest Case of

Oar Time. " This was a slanted review and implied that the FBI tad been
guilty of "framing" Alger Hiss. Shortly thereafter, Cook expanded this

material into book form ender the title, "The Unfinished Story of Alger Hiss
/ Then en December S3, 1997, "The Nation" carried another story by Cook

3; 1 captioned "The Remington Tragedy: a 8tndy of tajestiee. " Here again we

KJ * were criticised sad the piece was sympathetic to Remington. On January 2f

1 4j of this year, this magazine carried another item by Cook critical of Boris

,

Morros. This hiiicle was entitled "Boris Morros: Hero of a Myth.

"

ThU» attack by "The Ration, M ns yen indicated in year speflh,
is merely the firstntep is n eoncertsd effort to discredit the FBI by loimof

WhwitftaWMi who hare been naipJsant ns off and en for yearn*

<i tU H&wVtfi PoT to beklad

New York > ^ ^
Reurtot 10-M-58.

jjd
'6 t
UNIT 1 I

X
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Mr. Maj M. CMb

ntefin against ns. TWM is planning a serins of syndicated

articles os the FBI and ay administration tftt Aiu Illustration of tfe oxtent

to «Uek they art going, the otter fey om of tteir riprmSilIm rofectte a

torsor Bvoai Aft is Paris wte fed boss dismissed (ros tfe ssrrlcs. 1

tars also Isamsd that Post reports™ ars miking wtdsspraad dforts is nrioua
parts of tfe fry to locals asd csatast possibly disgruntled ioraor employees,
obrloasfty with a feps of digging fe seme "dirt. '* ft Is readily apparent that this

is a well-financed taor cjfest sad that Iter art asarlar as axsasss is tfelr

attempt to discrodit tfe FBI sad as personally. ftte bis wife bars
admitted membership at oaa time is tfe Tern* Communist Loaf asd tfey
fevo boss astiro is otfer Mimil1st groups.

Tfe ftmsrgsncy Civil Liberties crowd is also apparently patting

iato tfe act, as I have boas reliably advised that tfelr mafias "Rights” la to

coma oat shortly with a special issue oa the topic, "The FBI aad Toar Freedom
There is so doubt, of coarse, bat that it will be highly critical. The announced
intention of the Emergency Civil Liberties Committee, rather far afield from
the protection of civil rights, has been to abolish tfe House Committee on
Un-American Activities and other Congressional investigating committees
and to discredit the FBL

Again, let me thank you for your stoat support and for coming
to our defense so swiftly aad force!oily. You, of course, have vary excellent

contacts in a great many places, and if you should pick up some rumblings
regarding this campaign, 1 know that it goes without saying you will seize any
opportunity to keep tfe whole matter in proper perspective for the American
people.

With best regards.

Sincerely,

Ldz*r



October 28, 1958

W.C. Sullivan .

77(9 - '•/

SSgSSI*^

Tour letter of October 22, 1958, has been
received, and I certainly appreciate your thoughtfulness in
writing.

It was indeed good of you to let me know that
we have your confidence and support, and I assure you this
is truly encouraging. We, of course, will continue to carry
out our responsibilities to the best of our abilities regardless
of the smear campaign which is being directed against us. 2n
this regard, I am enclosing a copy of a statement made today
by Preston J. lloore. National Commander of The American
Legion.

Sincerely yours,

a Edgac Hoover

not identifiable In Buttles. Roy Cohn

hf^^VtK
-20*58 at 016 Crusade For America meetin,4iring which

he told of the current smear campaign against the Burtswi'nH urged
th
°*fJ

atten<iing^ meetinS t° write to the DirectorVkpFeSsing
confidence in the FBI. V *
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October 22, 19$S

Mr* J. Edgar Hoover
Federal Bureau of Investigation
Washington, D, C.

Dear Mr. Hoover:
[

Several of my friends and I attended a meeting of
th^Crusade For America two evenings ago, at vMch Roy M. Cohn
was the guest speaker.

In his sneech Mr. Cohn mentioned that the F.B.I. was
now undergo! n* an investigation. At first we thought he must
be jokin*, as this is by far the most ridiculous thin* we ever
heard. But apparently he was serious, although I have read
nothing thus far in the paoers regarding such an investigation.

Mr* Hoover, T am writing this to assure you that we

I

and thousands of other Americans are behind you 100$, especially
if there is anythin* to this farce. You and the F.B.I. have
always been the foremost weapon against Communism. Naturallv,
this latest investigation is Communist inspired j we are fully
aware of their tactics.

You have our sincerest hope that this hoax will not
jbe detrimental in any way to you or your department, and also
tour deepest thanks for what you have done to protect our
country from what is assuredly the most dangerous conspiracy
in its history.

If



wTTceof director

FEDERAL BUREAU OF INVESTIGATION

UNITED STATES DEPARTMENT OF JUSTICE

From the doth of

ROY COHN

DATE.

Dear Edgar:

I thought the

enclosed might interest you.

R.M.C.

Roy M. Cohn

(oZ^qis-m- 7o

a NOV 17 1958
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SEEN SUSPENDED I

-Congressional Probes

j
Are Near Standstill,

•I Roy Cohn Warns

;
|

While Congressional studies

•f of subversion, treMon and Com
y 'munism have almost stopped, an

i.
Investigation of the F.BX has

h been started by the "liberal!,” I

3 Roy M. Cohn warned at the

annual Fall meeting of the Cru
\

,
sade for America in the Oarden

1
City Hotel Monday.

0 "Except for an occaaional

flurry, Congressional lnvestlga-

1 tions are practically at a stand*

s still,” he told almost #.000 peo-

,
pie at the meeting, at which

, Daniel G. Buckley, crusade pres-

r
ident, presided.

Smear Campaign Against FJBX
» The investigation of the FB.l
i and J. Edgar Hoover, Mr. Cohn
: said, "is being launched by the
. ‘Nation" magasine and other

l
elements of the left wing. They

’*’*1

|
have commenced an unprece-

; dented smear campaign against

^
the PHI. and Mr. Hoover, and

" we know why.
j I "TheF.B.I . under Mr. Hoover’s

/ ' guidance, has been the moat;^ '

- effective governmental force In
j

|

* the world in the fight against:

, the atheistic Communistic con-)
1

i spiracy. The information this or '

b » ganlration has collected over thej
’ years has made possible thej

'
'

, prosecution of enemias of this

. j ;
Country, and the PBX has, to

l my personal knowledge, been
l‘ operated with fairness and Jus-

gl / tics for all In a manner unrivaled

Hl| !
< by any other law-enforcement

;
I
i agency."

|
The most amaaing feature of

the smear campaign In tba "Na-

J Uon Mr. Cohn asserted, “is

the fast its self-styled crusadeH for lustjgs comes within months
after Mi own counsel was eon
vieted hr a Federal Court Jury

! for etwvucUon of Justice and
perjury In connection with the

t Harvey Matusow investigation.

The ‘Nation,' like left wingers

e»d CommunUjs, has good rea-

son to dislike Dm F3X. which
has defended ^ American free-

dom."

Eleventh Hear at Band
'ffth the atheistic Commu
Jo conspiracy In poa—stop

or a large part of the earth s

aurface and population, with the
deaUKfeallng atomic, hydrogen,
and missfie weapons in Its hands
to bring about destruction of

the remainder et the earth’s sur-

face, Mr. Cohn continued, "we
have truly reeched the 11th

hour.”

"We cannot look to Washing-
ton f<y leadership. Too many
people there are politicians

rather than patriots. The days

of ths unselfish courage and na
tional devotion of men like Sen-

ator McCarthy are not with us.

Those like Senator Jenwr have
packed up and gone horns heart-

broken.
“This fight has passed to the

hands of the American people.

They must sustain It by active

participation in church, public

and civic groups. They must sus-

tain It by writing letters to spon-

sors and networks which offer

left-wing and Communist com-

mentators and programs. They
must sustain it by writing to

Congressmen and public officials

and demanding that they take

the Just and honorable course.

"There are many of us who
feel this fight is largely due to

our selfishness and negligence,

Is almost lost. But win or lose. It

is a fight we must make be-

cause It is a fight for right to

believe In Ood and preservation

of the United States of America
—and without those, life itself

would not be worth while.”

Public Opinion on Quemoy

The former counsel of Senator

McCarthy’s investigation com-
mittee said. "I only wish that

those In ths State Department
who made a big fuss about the

receipt of 6,000 letters from all

over the Nation protesting

against our defense of National-

ist China and Quemoy and
Matsu, could have been here

tonight.

“They would have seen close

to that number of people, not

from throughout the nation, but

from one small district of the

Nation, assembled here In this

hall in the aisles and standing

up in the corridors and rooms
outside. And thetpeople here to-

night, Z know, Relieve In the

defense of Free I
China and of

any other part of
1

,
the free world

which has not as' yet fallen into

the hands of the atheistic Com- about the rejection of their
munias aseaptracy. vice now.” «
“We ere told that ths apace When the Supreme Court

age has made this oat world, things the •‘liberals" didn’t l

|W» are further told that this 20 years ago, he said, they w
^Mould cause us to change our not content with restricting f

•-oinking and our view of the redefining the jurisdiction of
^Position of the United States. Supreme Court; they wanted
war from bringing about a replace the nine Justices.
Jfchange In thinking, a closer *3ut today, when the tat
dook at the world which has be- sre reversed and the Supre
‘corns one, has reenforced us in Court has come out with a ser
our belief that it all stems from of opinions which damage t

ths Fatherhood of God and that Constitution and free lnsti
by comparison with other places, Uon of the United States, we t

the greatness of the United told by these same people tt
States stands out mors than we should not dare to critic
ever before. the Supreme Court or take ste

Criticism sf High Ceart w function of c
CoQ£rCM,

i
who tell us not to de- -The fact Is that the Chi1
"no %cu us an* VO ae- -me fact IS that the Chi

pend Free China art the same justices of 86 out of 48 stat
people who 16 years ago told us hav« stated this Summer th
jthat the Chinese Communists the Supreme Court does n
^ere merely ’agrarian reformers.’ write opinions but tries to ma.
Jhese mere ‘agrarian reformers* policy—that It is not Judlclf
jhavs tortured and killed Ameri- but has attempted to preem;
can servicemen, newspapermen the legislative function."
and Cathollo priests. They have In the course of a questic
Plotted with their ally In Marx- and answer period, Mr. Coh
lsm-Lenlnisnl the Soviet Union, recommended reading THE TAl
la the contemplated overthrow LET. “Natlonaj Review" and th
of the Unlbjd States and every writings and broadcasts of me
other free i/atlon of the world, such as Georji Sokolaky, Dari
Jhe miserable advice these Lawrence an3 Fulton Lewis a
aame people gave us 15 years ago musts In keeping Informed o
bhould be sufficient to bring the fight against Communism

all

< V .nCfi - * *rT

6*



bX -97 -I
6

November 4, 1953

REC- JDS.

Mr. Roy M. Cohn
29 Broadway
New York 6, New York

Dear Roy:

Many thanks for sending down the clipping concerning

your address at the recent meeting of ” Crusade for America. " I

think you know full well the extent of my deep appreciation for all

that you are doing for us.

Sincerely, F
BX
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October 12, 1959

- 7/
Mr. Rot M. Cota
6eze, Bacon and t/Sbea

20 Exchange Place

Mew York 5, New York

Dear Bor:

KBS838S

Many thanks for your letter of October 7,

1959* with the Inclosed Law Review article, ft was indeed

thoughtful of yon to send me a copy erf this* and I fowtd it

cP
\

OCT 121959

c*o
*

a
&

G«ViJi *
,

Cohnfls on the Special Carrespondenit^lUst. The enclosed
lew

r
2ftleie concerns the Supreme Court with regard to unnecessarily

In this {article

NOTE

T

Law Bev
limiting national and state security efforts in many cases.
Cohn concludes that the present members of the Supreme Court have assumed

/ jan unrealistic attitude toward the Communist Party in the United States and
H

have ignored the warnings of formed Coxbn^un^et Party members/ congress*
tonal committees and other ftiveramental agencies* including the FBI. They
are particularly disturbed by tl* Court's disregard of precedent and the
frequency with which the Court has Overturned previous decisions leading to

Instability and confusion in the law. They indicate that the remedy for these
ipoor aiciBianM/pMm not In drastic curtailment of the Court’s Jurisdiction*
' “ cff'
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' FEDERAL BUREAU OF TIVESTIGATION

Room 5744 1959

TO:

_Director
Belmont

1 SutfURLTi
Mr. Mohr
Mr. Rosen

_ Mr . Tamm
— Mr. McGuire

Mr. Trotter
— Mr. Parsons

Mr. Clayton
— Mr. Holloman

Miss Gandy
Personnel Files Section
Records Branch
Mrs . Skiliman
Mrs . Brown

~J
~yrlykye actionSee Me oATE *^For^app

Send File Note and Return

Ooo-sk* 7^ I

J2^. G«-W

Clyde Tolson



JDHN OOOFREy SaxE ^SOS-iSSJ'
ROGERS H ftACON
william j o'shea (i»? 6 i9 5 7j

. SCHILLING. J

THOMAS A. SOLAN
HARtiN FOOELMAN
DANIEL J DRISCOLL
WILLIAM J* O'SHEA, ,

SAXE. BACON a O’SHEA
LAW OFFICES

aO EXCHANGE PLACE

NEW YORK 5.N.Y.

M r. rarsniULyj,
, I

Mr. Huspn-Vyr L-l

October 7, 1959

Hon. J. Edgar Hoover
Federal Bureau of Investigation
Washington 25, D. C.

*1L iMfOP.^ATiCN 1'ONVUNE.U

HEREIN IS UNCLASSIFIED _ / / *3

BATE BY*eSffs*r~
Dear Edgar:-

Enclosed is a copy of the Law Review

article written by Tom Bolan and me on the Supreme

Court which you may find of interest.

Sincerely yours.

RM2:at Roy M. Cohn
Enel.

M&ri'J&f'p/
a - ’•*> Ai«

CBl;tS

yy* 'o*'
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THE SUPREME COURT AND THE A.B.A. REPORT
AND RESOLUTIONS

ROY M. COHN*

THOMAS A. BOLAN

*

Introduction

I'Vs February 24, 1959, the House of Delegates of the American Bar^ Association, acting on the report and recommendations of its Special

Committee on Communist Tactics, Strategy and Objectives, passed five

resolutions dealing directly or indirectly with decisions of the United

States Supreme Court on matters of internal security.
1

In its report, the Special Committee stated that the Supreme Court, in

many cases, had unnecessarily limited national and state security efforts,

thus encouraging increased communist activity in the United States; that

the “paralysis of our internal security grows largely from construction

and interpretation centering around technicalities emanating from our

judicial process . . and that the majority of the Supreme Court has

failed “to recognize the underground forces that are at work and to ap-

preciate how these decisions affect our internal security.”
3 The Com-

mittee summarized twenty-four cases “criticized by the public, public

officials, and the bar in varying degrees as illustrative of how our security

has been weakened . . . .

>M
Its report also contained a detailed analysis

of communist tactics and strategy, stating that it is a fallacy to assume

that communist power in the United States is diminishing because the

party is dwindling in numbers, and concluded that the “danger and the

menace of communism are worse than ever.”5

Using its report as a basis, the Committee submitted to the House of

Delegates6
five resolutions which were adopted by the House with but a

few minor changes. Under its procedures, the House of Delegates did not

and could not have approved the report itself.
7

* Members of the New York Bar.

1. For the full text of the resolutions and the debate preceding their adoption see 45

A.B.A.J. 406-10 (1959) [hereinafter cited as A.B.A. Resolutions!. The full text of the

report may be found in 105 Cong. Rec. A1470-81 (daily ed. Feb. 25, 1959) [hereinafter cited

as A.B.A. Report 1.

2. A.B.A. Report at A1472.

5.

Id at A1473,

4 Ibid.

5. Id. at A 1480.

6. The Board of Governors, in transmitting to the House of Delegates its approval of

these resoluu'.^, issued a statement saying “that its [the Board of Governorsl action did

not ‘in ar"- v v intend to indicate censure of the Supreme Court of the United States’”

N Y Times. Feb. 22, 1959, p. 1, col. 3.

7. In approving the resolutions, the Board of Governors said: “'The recommendation
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In the early 1920’s, the Court was taken to task for its alleged suppres-

sion of freedom of speech/ 4 During this same period, labor leaders,

radicals, and sociologists challenged the right of the Court to render

any decision regarding the validity of a federal statute.
4 " In 1924,

Norman Thomas advocated curtailment of the power of the Supreme

Court because it had declared anti-injunction legislation unconstitu-

tional.
4 ’' That same year, the Supreme Court Justices were being

accused by liberals of invoking “their own social and economic views

as against the social and economic views of the majority of Congress.

In 1930, Senator William E Borah of Idaho alleged that the Supreme

Court had become, under the fourteenth amendment, the
“ ‘economic

dictator in the United States.’
”4 > while Louis Boudin was writing in

1932 that
“
there is a steady course of absorption of power by the United

States Supreme Court at the expense of all other departments of govern-

ment and of the people themselves.”** je

In May 1935, the Attorney General of the United Statfc wrote Presi-

dent Roosevelt that “apparently there are at least four justices who are

against any attempt to use the power of the federal Government for

bettering general conditions, except within the narrowest limitations.”
50

President Roosevelt, in turn, sarcastically referred to the Court as belong-

ing in “the horse-and-buggy days.”* 1

Louis Boudin again wrote in 1937 that the Supreme Court was “a law

unto itself” and had “diminished our civil rights by giving to the

Constitution a narrow interpretation—often flying in the face of estab-

lished legal principles and the clear language of the document.”5" He

added that the Court had deprived remaining civil rights of any real

content by preventing the federal government from protecting them. 53

Certainly, the criticism of the Supreme Court as found in the report

of the A.B.A. Special Committee is mild in comparison to some of these

pronouncements by noted liberals. Not only is the criticism much milder,

but the remedy proposed by the A.B.A., amendatory legislation, is much

less drastic than some of the measures championed by liberals in the

past. For example, Senator La Follette proposed a constitutional

*4. See Warren, op. cit. supra not* 29, *t 270.

45. Id at 129.

46. Id. at 132 n.l

47. The Red Demon of Judicial Reform, New Republic, Oct. 1, 1924, p. 110

48. Quoted in the X.Y. Times, Feb. 12, 1930, p. 18. col. 3.

49. 2 Boudin, op. cit supra note ?'' at 548-S9.

50 Milton. The Lse of Pre* denliar Power, 17S9-1943, at 277 (1944 ,

51. Taylor, Grand Inaues'. T'he Story Congressional Investigations Vt (1955:

52. Boudin, The Supreme Cour‘ and Civil Rights, Science & Soc’y 274. .<09 -'Spring

1937)

« IH at 309

1959]

amendment providing that a federal statute held unconstitutional by the

Court and enacted by Congress a second time by at least a two-thirds

majority could not thereafter be held unconstitutional.54 When Supreme
Court decisions met with President Franklin D. Roosevelt’s disapproval,

he unsuccessfully attempted to “pack the Court” in 1937 by proposing
legislation which would permit him to nominate an additional Justice

for each Justice who did not retire at the age of seventy, the Court not to

exceed fifteen members.''5 Six of the Justices then on the Court were over
seventy.

In the light of this history, it is clear that present liLeral support
of the Supreme Court is due mainly to the latter’s issuance of favorable
pronouncements.50 When decisions were objectionable, however, these

same elements were quick to criticize the Court and propose extreme
remedies to curtail its influence, Mr. Justice Black, when a Sen-
ator, supported President Roosevelt’s Court-packing plan.

57
Indeed,

the history of criticism aimed at the Court shows that “those who have
attacked the Court for a decision to-day have often been the very
persons to praise it for another decision to-morrow.”5* The Supreme
Court has been denounced so frequently that it is almost true that

“one ordinarily need go no further than his favorite historical character

to find some juicy tidbit of invective.

”

s# History, therefore, reveals

nothing that is unusual in the manner or tone of the A.B.A. criticism.

C. The. Justices and Criticism of the Court

Members of the Supreme Court have often declared that criticism of

the Court is beneficial and not harmful.’
5" As Mr. Justice Brewer stated

in 1898:

It is a mistake to suppose that the Supreme Court is either honored or helped
by being spoken of as beyond criticism. On the contrary, the life and character
of its justices should be the objects of constant watchfulness by alt. and its judg-
ments subjected to the freest criticism. . . . True, many criticisms may be. like their

author, devoid of good taste, but better all sorts of criticism than no criticism at all.**

54. Warren, Congress, the Constitution and the Supreme Court 138 (1925),

55. Milton, op. cit. supra note 50, at 278.

56. See. c.g., Westin, Wbrn the Public Judges the Court. N Y. Times, May 31, 1959, J 6
(Magazine), p. 16,

57. Palmer, The Court and Ihe Popular Will: What Is Their True Function in Our Legal
System?, 35 A.B.A.J. lot, 104 n.18 (1949).

58. Warren, op. cit. supra note 54, at 270-71.

59. Dunsford & ChiMres, Attacks on the Supreme Court, 4 Catholic La-v 57 (1958).
60. Chief Just; - Warren >f the present Court apparently d, es c-t subscribe to this

view, it htvin.c Ur.- repori<-i t
1

.. he ha* resigned from the American Bar Association
becausi of !( ad- *---**' critic.-™ of the Cour See X.Y. Herald Tribune. April 2.1, 1959,

?• 8. cols. 1 • secais- Male ie. The President's I a^t *5 A.B.A.J. 317, 32- (1959).
61. 15 Nat, iorp Rrp, *48, 849 (1898).
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In Bridges v. California Mr. Justice Black maintained that to

assume il#t respect for the judiciary could be obtained by insulating

judges from published criticism was an erroneous appraisal of the

character of American public opinion *5 He observed that “it is a prized

American privilege to speak one’s mind, although not always with perfect

good taste, on all public institutions.”*
4 Mr. Justice Frankfurter, dissent-

ing in the same case, pointed out that because of their judicial office,

judges may become oblivious of their common human frailties and

fallibilities, and have, at times, even been martinets on the bench*8

“Therefore,” he claimed, “judges must be kept mindful of their limita-

tions and of their ultimate public responsibility by a vigorous stream of

criticism expressed with candor however blunt.”**

Along the same lines, Mr. Justice Stone denied that criticism of

judicial action bespoke lack of respect for the courts. On the contrary,

he urged that “where the courts deal, as ours do. with great public ques-

tions, the only protection against unwise decisions, and even judicial

usurpation, is careful scrutiny of their action and fearless comment on

it.”*
7 Mr. Justice Jackson wrote that “acceptance of criticism by the

profession” is one of the most important criteria in determining a deci-

sion’s “real weight in subsequent cases.”*8

Needless to say, some of the most vigorous attacks on Supreme Court
decisions have come from dissenting members of the Court itself, “whose
right to criticize the actions of the judicial department are no less and
no greater than that of the humblest American citizen.

”

r
‘° A few quota-

tions from the opinions of some recent members of the Court will suffice

to show that the Justices have frequently shown little or no restraint in

criticizing their own colleagues.
70

Mr. Justice Frankfurter has referred to “the careful ambiguities and
silences of the majority opinion”; 71 depicted one decision as “purely

destructive legislation”; 72 and with respect to another claimed that “the

Court’s opinion has only its own reasoning to support it.”
73 Mr. Justice

62. 314 US. 2S2 (1941).

63. Id. It 270.

64. Ibid

65. Id. at 280

66. Ibid

67. Quoted in Mason, The Supreme Couit From Taft to Warren 2'J.< (1958).

68. Jackson, The Supreme Court in the American System 1? '. 1955 ).

69. 45 A.B.A.J. 367 (1959) (editorial'

70. See Calmer, Dissents and rherndm'; A ^r-jdv -if P . p'.ipmenls in the Supreme
Court, 34 A.B.A.J. 55* 1918).

71. Bridge; v. California, 5 14 C s
. ^ , t t

V

72. Clovcrleaf Butter ('«. v. Pntcrsoi ;j ! s la.-t, 1 J 9 (!v-i,

7 V Davis V United States. 12* US «. OCt (1946)

1 959 J

Black once accused the majority of “judicial amendment” of the Consti-
tution.

74
In another case, he saw the majority acting as a

“
‘super-

legislature’
” 75

ignoring a “century and a half of constitutional history
and government.” 1 ® On another occasion, he accused the Court of avoid-
ing “orderly analysis and discussion,”77

w’resting quotations “from their

setting and context,” 78 and concluded that “the general principle that
nothing added to nothing will not add up to something holds true in
this case.” 70 Mr. Justice Black characterized a Frankfurter dissent as
resting on “the writer’s personal views on ‘morals’ and ‘ethics.’”*'’ Black
charged that for “judges to rest their interpretation of statutes on nothing
but their own conception of ‘morals’ and ‘ethics’ is, to say the least,

dangerous business.” 81

Mr. Justice Douglas once declared that a majority opinion was
“written on a hypothetical state of facts, not on the facts presented by
the record,”

8
- and referred to a part of the opinion as “neither good

sense nor good law. Such a result makes the way easy for the traitor,

does violence to the Constitution and makes justice truly blin l.”
83 Mr.

Justice Clark has complained that the Court “disregards its plain re-

sponsibilities” and avoids constitutional issues by use of “a pretext”; 84

and in another case said that the Court “should not be ‘that blind’ court
. . . that does not see what ‘[a]U others can see and understand. . .

”88

Criticism of the Supreme Court by its own members has not always
been confined to official opinions. In one of his recent works, Mr. Justice
Douglas alleges that the Supreme Court at times “has even been swept
by hysteria, becoming little more than an executor for those who preached
intolerance.” 8® He adds that the greatest claim to judicial supremacy
made by the Supreme Court was on behalf of “vested interests that were
callous to human rights.”87

74. Connecticut Gen Life Ins Co v. Johnson, 305 U.S. 77, 90 (1938).
75. Southern Pac. Co. v Arizona, 525 U.S. 761, 7SS (1945). Mr. Justice Brandeis was

the first member of the Court to refer to bis brethren as a “super-legislature ” Burns
Baking Co. v. Bryan, 264 VS. 504, 534 ( 1921 ) (dissent).

76. 325 U S at 789.

77. Associated Press v. United States, 326 U.S. 1, 33 (1945)
78. Ibi<|.

79. Ibid

80. Mercoid Corp. v. Mid-Continent Inv. Co., 320 U.S. 661, 673 (1944)
81. Ibid

82. Cramer v United States. 325 U S 1, 48 (1945).

S3. Id at 67

84, Communist Party v Subversive Activities Control Bd., 351 US. 115, 127-28 (1956).
S5. Greene v. McElroy, 79 Sup. Ct. 1400. 1427 (1959) (dissent)

86. Douglas, An Almanac of I.ibcrlv 104 (1954).

87. Ibid.
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Mr. Justice Jackson became involved in a public feud** with Mr. Justice

Black over the latter’s participation in Jewell Ridge Coal Corp. v. Local

6167, UMW.™ Jackson also charged that the 1937 Court was guilty of

“usurpation,” “unwarranted interferences with lawful government activi-

ties," and “tortured construction of the Constitution.
’’w

As Mr. Justice Frankfurter has said: “Judges as persons, or courts

as institutions, are entitled to no greater immunity from criticism than

other persons or institutions. The Court should not be any more
above criticism than are other branches of the Government. Men en-

trusted with the responsibility of public office “incur the possibility of

criticism and unfavorable review of their public and official actions.""
5

As one writer has aptly commented:

An institution is only as good as the men who manage it and in many countries, the

instruments o( justice and right have been corrupted if not by money then by the

corrosive activities of incorrectly oriented men .... In a country of free men. no

institution of government must never be criticized.*5

II. Assertion by the Court of Its Personal Views and
Disregard of Stare Decisis

There are those who maintain that the present Supreme Court is

preserving the civil liberties guaranteed by our Constitution. Such

statements usually mean nothing more than that the individuals making
them happen to agree with the Supreme Court's notion of what constitutes

these “civil liberties." Constitutional “guarantees" do not enter into

the picture at all, because the language of the Constitution necessarily

yields to the views of a majority of five members of the Supreme Court.

A man who is today “guaranteed” by the Constitution against going to

prison may wind up in jail tomorrow if five judges believe that is where

he belongs.

Nothing is more evident from a study of Supreme Court decisions

than the truth of Charles Evans Hughes’ statement that “the Constitu-

tion is what the judges say it is.”
94 Many others learned in the law have

readily accepted this principle.
93 Mr. Justice Harlan has explained: “If

88. Palmer, supra note 70. at MS.

89 325 U S 161 <194C,

90. Jackson, The Struggle Irr Judicial Supremacy 189 (1941).

91 Bridges v. California. 314 U S. 252, 289 (1941).

92. 45A.BA.J. 262 (1959) (editorial).

93. Sokolsky. The Bar's Report On Reds and Court. N.V. Journal-American, March 7,

19S9, p. 20. cols 7-8

94. Charles Evans H-.-.i-.-.
‘

-t>< ; Paiiers In' 36 <\

95. “The Constituti: Vo. -c*l ••
l

L
e measure of

or limit o IV ;udges xcrcts •; tnc i„ .,-.r to declare i«- s,atn.- -h.-.i- ,.nc

Judges have in fact become superior not only to the Legislature bn to ihe Constitution
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we {the Court] don't like an act of Congress, we don’t have much trouble
to find grounds for declaring it unconstitutional.”’’*

Article V of the Constitution provides that the latter may be amended
only when two thirds of both Houses or two thirds of the state legislatures
propose an amendment, which then must be ratified by three fourths
of the states. However, five Justices may, and often have, accom-
plished the same result by the stroke of a pen” A striking’ illustra-
tion of this occurred recently in two cases involving servicemen’s wives
who had been convicted by military courts-martial of murdering their
husbands while overseas. On June 11, 1956, the Supreme Court upheld
their convictions, stating that the trial of a civilian-dependent of a
serviceman by a court-martial for offenses committed overseas did not
violate the Constitution 9” However, this very same Constitution, not
a word changed, almost one year later gave defendants their freedom, the
Court holding on rehearing that their trials were unconstitutional 99

Nothing new had been added or changed. 1 '"’ The only thing that had
changed was the composition of the Court and the mind of one of its

members. 1 ’”

Since the judicial determination of close constitutional questions depends
in large measure upon the composition of the Court at the time the issue is

argued, it is obvious that chance plays a great role in our Government. 192

This point has been convincingly made as follows: “Mr. Justice A dies
in February instead of March. President B appoints his successor. Had

itself, since the Constitution is what the judges say it is.” Foreword to l Boudin, Govern-
ment By Judiciary at vi (1932) (Original italics omitted.) “(Tlhe only check on our own
exercise of power is our own sense of self-restraint.” Mr. Justice Stone dissenting in
United States v Butler. 297 US 1, 79 (1936). Due process “is a matter which in the last
analysis depends upon the Court's own discretion and nothing else.” Corwin, The Con-
stitution and What It Means Today 254 (12th ed. 1958).

96 Quoted in Foreword to Mason, The Supreme Court from Taft to Warren at vh
(1958).

97. “I Tlhe court, in interpreting the Constitution, may and docs, positively amend or
change it. Frederick R. Courier!, quoted in 2 Boudin, Government by Judiciary 373
(1932). (AH italicized in original.)

98. Reid v. Covert, 351 US 487 (1956); Kinsella v Krueger, 351 U S 470 (1956)
99 Reid v. Covert, 354 U S I (1957).

100 See analysis of decision in McLaren, Constitutional Law; Military Trials of
Civilians, 45 A.B.A.J. 255 (1959)

101. Many other instances could be cited to show how a change in personnel has re-
siiltcd in a complete switch in cmstitutinvial interpretation See. ep, Jones v Opelika, Mt>
US. S84. rev ’ll on rehearing .110 US. J0J

103 Mr Justice Frankfurter has admonished his colleae res: ‘Fspecialh ought the Court
not reenfo-rc m~d!esdv the ms, abilities of our day by giving fair ground for the belief that

is (he exprcbbii :i cii.’.nr "Vr-nio. r»f -.r- exfic ' iPt* cr. 4 ; r ''•wVs i

339 US
thC Ch0i" 0f 5Uccessors ’ Slates v.^Rabinowiu’
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The resolutions and their prefatory language summed up an
follows:*

( 1 ) While members of the Association view some of the decisions of
the Supreme Court as unsound and incorrect, the Association disapproves
proposals to limit any jurisdiction vested in the Court. Where decisions
of the Court weaken internal security, remedial legislation should be
enacted by Congress, including a pronouncement that state statutes pro-
scribing sedition against the United States shall have concurrent en-
forceability.

(2) Declarations by the Supreme Court to the effect that the House of
Representatives has not been specific enough in defining the authority of
the House Un-American Activities Committee have impeded the work of
Congress, and the House of Representatives should, therefore, clarify its

delegation of authority to this Committee.

(3) Subpoenas issued by congressional committees should be accom-
panied by a written copy of the precise terms of the comw-htee’s basic
authority. *

(4) Recent decisions of the United States Supreme Court have created
problems of safeguarding national and state Security and have been
severely criticized as unsound by many responsible authorities. These
problems are best resolved by a careful study of each decision and the
prompt enactment by Congress of legislation to remedy any defect in
existing law revealed by these decisions. In order to eliminate obstacles
to the preservation of our internal security, legislation should be enacted
in the following areas:

Amendment of the Smith Act to define the word “organize" as including
activities of an organizational nature:

(b) amendment of the Smith Act to make it a crime intentionally to advocate
or teach the necessity of violent overthrow of the United States Government;

(c) establishment of the right of each branch of the Government to require as a
condition of employment that an employee shall not refuse to answer a query as to
subversive activities or as to any other matter bearing upon his loyaltv:

(d) the executive branch should be permitted to deport any aliens who were
or became communists at any time subsequent to entry into the United States: to
enforce reasonable restrictions on aliens awaiting deportation to prevent them from
engaging in activities on which their deportation order was based with the right
to interrogate them concerning subversre associates or activities, and

(e) political propaganda by agent' of foreign principals V 'iheled lor what
it is where such agents are outside t'.e United States but nev'-r tieless directly or
indirectly disseminating such propaganda within the United States

for approval, in the case of this report . in tV case of alt olher n-p-rts of Association
Sections and Commit does "of cif'i.-’ituu endorser, ent : statement' tV reixrrt

itself, such statements 1 it? thus- of the in^vidual me-r>V-= f ('••mmii'" . •• M a |(ine>

The Communist Resolutions. Wnat the House ui Delegates Really Did, 45 ABA J > u
546 (1059).

8. A B A. Report, at A1471-7;
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(5)

The Sub-Committee on Internal Security of the Senate Judiciary
Committee and the House Un-American Activities Committee have per-
formed a great service to the nation and continuation of their work is

essential. Said committees should maintain close liaison with the Attorney
Genera] and intelligence and security agencies.

The resolutions of the House of Delegates were greeted favorably in
many quarters but met with a storm of disapproval in others. Joseph
I - Rauh, Jr., former National Chairman of the Americans for Demo-
cratic Action termed the resolution "a disgrace to the legal profession.”*
Warren Olney III, Director of the Administrative Office of the United
States Courts, resigned from the A.B.A., stating that the action taken
was “

‘so discreditable to the Association that I do not want to be identi-
fied with the organization any longer.’

”10 He charged that the delegates’
action was “

‘inconsistent with their professional obligations, as lawyers,
to the courts.’

The American Civil Liberties Union stated that the report on the
Supreme Court was ‘“unprofessional and irresponsible’” and showed a“
‘surprising disregard for fundamental human rights.’

” ,s
It maintained

that the American Bar Association “
‘has done a serious disservice upon

the internal security of our country, the rights of people within it, and
the concept of equal justice under the law as enunciated by the Supreme
Court of the United States.’

” 13 The Union denounced the report as
“

‘un-
wrorthy of the intellectual standard the bar should represent and the
standards of professional ethics required by the A.B.A.’ ”M

It also stated
that the House of Delegates had ignored the fact that the Special Com-
mittee was “

‘dominated by members intimately identified with the Fed-
eral security program.’

The Committee on Federal Legislation of the New York City Bar
Association concluded that the A.B.A. resolutions had caused “concern
and confusion" and had left an unfortunate “impression that recent de-
cisions have endangered our security and that the Court has been insuf-
ficiently mindful of security needs.” 18

It also criticized the A B A. for
not mentioning that some Supreme Court decisions involving com-

9 N Y P..st, March 2, 1959, p. 19
, cols. 1-2.

10 N Y Times, April 9, !<>=9, p 17. col. 5
II. Ibid.

N Y. Times, April 19, 19S9, p. 1, col. i.

Id at Si, col 8,

it 82, col. 1

Id 1 col. V
16 Report of the Committee on Federal Legislation on the American Bar Association

Recommendations Concerning Legislation to Alter the Efforts of Recent Decisions of the
'Hipreme Court of the United States, T4 Record of NYCB J

cited as 14 Rrcordl.
(1959) [hereinafter
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munism were favorable to the Government. 17 The National Lawyers
Guild warned that the A.B.A. action constituted “

‘a grave threat to the
civil rights and liberties of the people.’

” 18

An expected source of criticism was the Communist Party which de-
nounced the members of the Special Committee as “witch-hunters” and
“reactionary corporation lawyers.’’ 1*

In the face of this controversy, the President of the American Bar
Association admonished that labeling of the resolutions of the House of
Delegates as an attack upon the Supreme Court was “wholly unjustified
and contrary to fact.”

40 The Attorney General of the United States was
quoted as stating that he did not consider the Association resolutions as
an attack upon the Court.2 ' Members of the New York State Bar Asso-
ciation also recently became “embroiled” in a controversy as to whether
the A B A. had expressed criticism of the Supreme Court.23 The A.B.A.
Committee on the Bill of Rights has announced its disagreement with
the conclusions of the Special Committee. 2*

A reading of the report and accompanying resolutions compels the
conclusion that the A.B.A. did in fact criticize the Supreme Court, not
as an institution, but rather as the author of poor decisions. Insofar as
it relates to Supreme Court decisions, an accurate and simple summary
of the Special Committee’s report would be that the Committee disap-
proved of certain Supreme Court decisions and, because of their adverse
affect on our internal security efforts, the Committee believed that these

decisions should be remedied by legislation. The authors of this article

believe that the report and the resolutions of the American Bar Associa-
tion are justified. The type of criticism which has been generally aimed
at the A.B.A. illustrates a double standard in thinking prevalent among
some liberal quarters today which has frequently manifested itself in

Supreme Court rulings as well. It consists of the application of one set

of rules for the liberal side and another for those of different persuasions.
It is particularly employed when any problem arises in connection with
“civil liberties,” particularly in the area of subversion.

The purpose of this article is to demonstrate that there is nothing
unusual or improper about the manner in which the A.B.A. criticized the

17. Id. at 24L

18. Report of the Nation*! Lawyers GuiM on the Recommendation-, of the American
Bar Association in Hearings before the Subcommit tot on Proposed Ant isub version Legisla
tion of the Senate Committee on the Judiciary, 86th Con*., 1st Sess., pt 1, at 235 (19S9)
(hereinafter cited as Senate Hearings'.

19. Shields Witchhuntev- >!c»r K ir Association /• gainst Libert . The Worker. March 22,

1959, p. 7, cols. 1-5

20. Male' \ sc;- .
., t >,

21. N.Y. Herald Tribune. April . .
-o;

. c<-

22. See N.Y. Times, June 28, 19:9. 5 i, p. Jt, col.
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Supreme Court, and further that, on the merits, such criticism was com-
pletely warranted. An historical review of Supreme Court criticism will

demonstrate the lack of impropriety or uniqueness in the A.B.A. action.

A survey of the cases which the resolutions seek to remedy, as well as

others mentioned in the Special Committee's report, will demonstrate
that the A.B.A.’s conclusions do have a solid basis.

I. Criticism of the Supreme Court

The Supreme Court as an institution under our form of government
should not be altered since the Court serves as a vital check on any abuse
of power by the other two governmental branches and by the states.

Impatience with certain holdings is certainly no justification for taking

drastic action against the Court’s basic structure. Any deficiencies in

decisions may be cured by corrective legislation or constitutional amend-
ment, if necessary.

However, this does not mean that the Supreme Court should remain
immune to criticism. Appointment to this bench does not per se confer

infallibility upon any individual. To deprive laymen and lawyers of the

right to analyze and reprove policy-making pronouncements of the

Supreme Court would be an undue curtailment of free speech. It is sub-

mitted that those who have spearheaded the attack on the A.B.A. resolu-

tions are guilty of employing a double standard. When the Court-packing

program was in focus in 1937, certain liberal elements countenanced

criticism of the Supreme Court which renders that of the A.B.A. pale by
comparison. Typical of the attacks upon the Court during that era was
the following statement of President Franklin D. Roosevelt on March 9,

1937:

The court in addition to ihe proper use of its judicial functions has improperly

set itself up as a third house of the Congress—a superlegislature, as one of the

justices has called it—reading into the Const it ution words and implications which are

not there, and which were never intended to he there.

We have, therefore, reached the point as a nation where we must take action

to save the Constitution from the court and the court from itself. . . .

Our difficulty with the court today rises not from the court as an institution but

from human beings within it.-*

At that time, these liberals sought basic structural changes in the

Supreme Court, espousing a short range view which demanded drastic,

irrevocable action because of temporary impatience. All that we urge

is the right to disagree with the Supreme Court, not the power to destroy

it. as indeed was being advocated by many of the present-day defenders

•if the Court

24. qu..L«c: t-awrcnco, Tc.c;:iy in SV.-Tiai Affairs, N.Y. Hera- .-. yi:, March 6,

'956, p 25. cols ! 2.
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A. Criticism of the Court ( 178$WWy v ’

The history of the Supreme Court is replete with controversy, and

rarely has it not been under fire.
25 As far back as 1794. the Court’s

decision in Chisholm t'. Georgia™ holding that the Constitution gave

the federal judiciary power to summon states in contract actions,

“fell upon the country with a profound shock.”21 The House of Rep-

resentatives of Georgia reacted by passing a bill providing that any

federal officer who attempted to execute process in the case was
“

‘guilty of felony, and should suffer death, without benefit of clergy, by

being hanged Shortly thereafter, the Court was vigorously assailed

“
‘in most poignant anathema’ ” for upholding the Alien and Sedition

Laws.29

Thomas Jefferson’s first presidential term can be characterized as

chiefly a struggle against the Supreme Court. Jefferson stated that it

was a “very dangerous doctrine to consider the judges the ultimate

arbiters of all constitutional questions,”*
0

referring to the Court as
“

‘subtle sappers and miners, constantly working underground to under-

mine the foundations of our confederated fabric . . .

”31

President Andrew Jackson made assaults upon the Supreme Court an

element of Jacksonian democracy.*8 In voicing defiance of one Supreme

Court ruling, Jackson is reputed to have said. “John Marshall has

pronounced his judgment: let him enforce it if he can.”33

In 1834, the Supreme Court was depicted as the “great engine”

of Congress, consecrating the latter’s unconstitutional laws.34 President

25. See Warren, Legislative and Judicial Attacks on the Supreme Court id the United

States—A History nf the Twenty-fifth Section o! the Judiciary Act, 47 Am. L. Rev. 1, 161

(1913), for a detailed account of the numerous attacks on the appellate jurisdiction of the

Court during the period from its inception up through 1913.

26. 2 US. (2 Dali.) 415 (1793).

27. 1 Warren, The Supreme Court in United States History 96 (rev. ed, 1932).

28. Quoted in 1 Boudin, Government by Judiciary 129 (1932).

29. Speech of Henry Lee before Congress. Jan. 23, 1M1, quoted in Warren, Congress,

the Constitution and the Supreme Court 121 (rev ed. 1935).

30. Foley, Jeffersonian Cyclopedia 845-46 (1900V

31. Warren, op. cit. supra nole 29. at t96. Violent attacks were made on the Court for

its decisions in McCulloch v Mar 'and, 17 U S. 74 Wheat > <16 (1819), upholding the

congressional charter of the Bank of the United States, and Cohens v. Virginia, 19 U S.

(6 Wheat ) 264 (1821), which affirmed federal writs of error to s'.ite court, judgments.

32. “The Congress, the Executive and the Court must each for itself be guided by its

own opinion of the constitution . . The authority of the Supreme Court must not,

therefore, be permitted to control i
v
e Congress or the Executive when acting in their legis-

lative capacities, but to have only such influenc as the forr- <' their reasoning may
deserve." 2 Richardson. Me**;?- - •' °residenu 'ISA'-'

33. Quoted in 1 Brj .. ’"V ,\r ;r c- \<:-r . i >C5:

34. Statement of Congressman Warren It. Davis of South !.iirolin„, thi.rrmaii ot tilt

House Tudiciarv Commit te* mm*rr ; n Wiv ot- --if supra ?Q ’• •')?
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Martin van Buren ‘ complained bitterly of the encroachments of the
Supreme court, and declared that it would never have been created had
the people foreseen the powers it would acquire.”35

The most violent onslaught against the Court took place daring the
ten-year period after the passage of the fugitive slave law in 1850. The
famous Lincoln-Douglas debates revolved mainly about the Dred Scott38

decision. Lincoln maintained that while the decision controlled Dred
Scott, he, Lincoln, would not be bound by it.

37

In 1873, the Court was censured for being too conservative and pro-
monopoly. while a few years later it was deemed in turn radical,
anti-corporation, and anti -rail road.33 In 1884, the Court’s decision**
declaring legal tender laws constitutional in both peace and war was
assailed for foisting upon the country, dishonest, oppressive and un-
constitutional legislation.

40 Labor, for its part, was denouncing the
Court in 1908 for allegedly favoring capitalists and employers.41

In 1912, Gustavus Myers, author of a history of the Supreme Court,
depicted the latter as the stronghold of

“
‘reactionary’ capitalism.”4*

Senator Robert M. La Follette, in a stinging rebuke, asserted that:

The regard of the Courts for fossilized precedent, their absorption in technicalities,
their detachment from the vital living facts of the present day. their constant think-
ing on the side of the rich and powerful and privileged classes, have brought our
Courts into conflict with the democratic spirit and purpose of this generation. More-
over . . hv presuming to read their own views into statutes without regard to the
plain intention of the legislators they have become in reality the supreme law-giving
institution of our government.'*3

B. Criticism of the Court (1920-1937)

Liberals today who condemn any criticism of the Supreme Court are
those who a few years ago sought to destroy its role in our government.
Little research is needed to unearth evidence of this during the period
between 1920 and 1937.

35. 1 Bryce, op. cit. supra note 33, at 268 n.2.

3G. Scott v Sandford. 60 U.S. «I9 How.) 393 (I857>.

37. See 1 Boudin, up. cit. supra note 23, at 29-33. In commenting on this rase, the
New York Tribune charged that the Court had “rushed into politics” and that the deci-
sion was “entitled to just as much weight as would be the judgment of a majority of those
congregated in any Washington barroom " Quoted in Williams, The Law of the Land,
'itinnal Review, IVr 22. 1956, p. 16.

38. Warren, op cit. supra note 29. at 269.

39 Legal Tender Case, 110 U.S 421 (1884).

49 Bancroft. The Constitution Wounded in the House of Its Guardians, cited in 1

Boudin, op. cit. supra nole 28, at 25

-I Warren, op. cit. supra note 2*. at 269.

Quoted in Palmer, Causes <. Dissents; Jud.ciai Sell -Restraint <> r Abdication, 34
A.B.A.J. 761, 763 (1948).

43. Ibid
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he lived a month longer. President C would have appointed his successor,

the case of Smith v. Jones would be decided the other way, and the

future course of history be changed." 101 The details of our judicial history

“show how decisions of the gravest political consequence, decisions af-

fecting the welfare of the people and the destinies of the country, fre-

quently depended on the will or whim of some one Man, or on the acci-

dent of whether this or that Man happened to sit in the seat of power.” 1 "'

The element of chance is present, of course, because five individuals

decide each Supreme Court case. Each member brings to the bench his

own personal habits of mind as well as his ethical, political, social and

economic attitudes. To these must be added his legal training and per-

sonal conception of the function of a Supreme Court Justice. All of

these factors, of course, vary greatly from man to man, and “how the

Constitution will be interpreted by these men depends in part upon what

kind of men they are and how the world looks to Personal

feuds within the Court itself will sometimes influence Acisions.
1"*1 while

even the political leanings of law clerks selected by the Justices may

have a considerable bearing on the cases heard by the Court.

Although the personal viewpoints of the individual Justices cannot help

but affect their opinions somewhat, the Justices are expected to regard the

law impartially. Mr. Justice Holmes, among others, scored any deviation

from this strict requirement of objectivity:

I have not yet adequately expressed the more than anxiety that I feel at the every

increasing scope given to the Fourteenth Amendment in cutting down what I believe

to be the constitutional rights of the Slates. As the derisions now stand. 1 see hardly

any limit but the sky to the invalidating of those rights if they happen to strike a

majority of this Court as for any reason undesirable. 1 cannot believe that the

Amendment was intended to give US carte blanche to embody our economic or

moral beliefs in its prohibitions. Yet I can think of no narrower reason that seems

to me to justify the present and the earlier decisions to which 1 have referred ,,,T

In recent years, members of the Supreme Court, more than ever be-

fore, have allowed their own personal vfews to influence or dictate the

Court’s decisions. This is due primarily to an abandonment during the

past two decades of the rule of stare decisis.’
0* Mr^ Justice Douglas,

10S. Whitney, The Insu’v Deris ns of December, 'oor 2 Cohinv L Rev. "9 09021.

104. Foreword to 1 Boudin. Government By Judicial at viii MW2).

105. Pritchett, The American Constitution 48 (1959)

106. See, e.g., Schlesingt:, The supreme Court: 194". f-ortune, .,an. p. •

107. Baldwin v. M'ssoyv 74! Y? issent). Note also his di«cnt:nc

statement in Lnrl.et X- ,v Y, 7“
) *ha* “the rr-rtecr-n '

ment does not c" r» Mr. f
- ; o-nrc- '-da '•

10S. The Stilt J' "I the loclriiie y is art.. Urv . "vv . »r: k\ "dec: .

The Constitution and Whc It M‘-> 19? (7lh : •!. 194- > ’n r '< "»'
• v ( ’f

tv, 'W pi,,,.- ' „r. -ovj nrc us derisions •“
1

’ i:-
j :.i- w.rdon.
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apparently echoing the sentiments of some of his brethren, has stated

that stare decisis has “little place in American constitutional law.”
10* In

1953, Mr. Justice Jackson voiced what thus continues to be a major

criticism of the Court:

Rightly or wrongly, the belief is widely held by the practicing profession that this

Court no longer respects impersonal rules of taw but is guided in these matters by

personal impressions which from time to time may be shared by a majority of Jus-

tices. Whatever has been intended, this Court also has generated an impression . . .

that regard for precedents and authorities is obsolete, that words no longer mean

what they have always meant to the profession, that the law knows no fixed

principles. 110

The doctrine of stare decisis had previously greatly reduced the asser-

tion of personal opinions in judicial decisions and rendered a measure

of stability to the law. In disregarding it, the Court has run roughshod

over precedent and thoroughly revamped our constitutional law. 111 In

so doing, the Court has created considerable uncertainty in the law112

causing its prestige to be greatly diminished. 1,3 Moreover, the frequency

of dissents has also contributed to a lessening of respect for the Court.
114

Nine Men Against America 149 (1958). Mr. Justice Douglas asserts that during the period

between 1947 and 1947 the Supreme Court overruled JO decisions, 21 involving constitu-

tional questions, with the great majority of them having been decided within the previous

20 years. Douglas, An Almanac of Liberty 48 (1954).

109. Douglas. We the Judges 429 (1956).

110. Brown v. Allen. J44 I’.S. 441, 535 (1953) (concurring opinion).

111 . See, eg., Corwin, up. cit. supra note 108, at 254.

112. “t'nder our constitutional system, moreover, an undiscriminating disregard of stare

decisis by our Supreme Court in the interests of particular classes, groups, or philosophies

has a peculiarly deleterious and disturbing effect.” Precedent and Certainty in Law and

Life, 34 A H A J. 919. 920 (1948) (editorial). (Italics omitted.)

113. “Respect for courts must fall when the public and the profession come to under-

stand that decisions arc l» have only contemporaneous value and that nothing that has

been said in prior adjudication has force in a current controversy.” Schwartz, The Supreme

Court, Constitutional Revolution in Retrospect 353 (1957),

114. “The present fragmentation of the Court diminishes its prestige and substitute*

for what was once regarded as the sacred oracular voice of an impersonal institution a

babel of confused and jangling human tongues. It introduces a strong etement of instability

and unpredictability into the law that causes great concern and perplexity to counsel

charged with the responsibility of advising clients and to the lower courts.” Palmer,

Present Dissents: Causes of the Justices' Disagreements, 35 A.B.A.J. 189 (1949). Lack of

unanimity “is disastrous because disunity cancels the impact of monolithic solidarity on

which the authority of a bench of judges so largely depends. People become aware that

(he answer to the controversy- is uncertain, ever to those besr nualified. and they feel free,

unless tspc>ri,, v docile, to ignore it if the' xre reasonahV «. that they will not be

caught” H:=i*-i '. The Hill of Rights 72 (1458). The m-.-"isr in dissents is indicated by

the following n.- muges i o0n-unanimous opinions per form !9'0. U7- : 1920, 17(7-

.

").1C. 117- ; 1935, 16%; 19--.D, psl; 194J-i944, 58%; 19-T, 56'-: 19-16. 647; t«51

80%.; 19S2, 717c: 1953, 64%; 1954. ;>0>; 1955 587 I’/nr Dissents and Overrulings;
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It is not suggested by any means that the Court should never overrule

previous decisions, but it is submitted that such action should be taken

only under extraordinary circumstances, such as radically changed condi-

tions brought about by a long passage of time. The only criterion for

overruling used by certain members of the present Court seems to be

merely their disagreement with a previous decision.

Disregard of precedent is a particular tendency of Justices Black,

Douglas, Warren and Brennan who are said to adhere to that school of

thought which believes that a judge should decide a case by first determin-

ing in his own mind what the law should be and then examining precedent

for such use as may be made of it.
11 * Under this view, the judge becomes

a substitute for the legislator and decides what is best for the com-

munity."*

The danger of having the Court, or rather five Justices, presume

to decide whether a law is good or bad for the people is. of course,

obvious. In the first place, such procedure runs contrary to the prin-

ciples of representative democracy, on which our nation is founded,

and usurps the prerogatives and functions of the legislature. In the

second place, mere ascendancy to the bench does not automatically endow

a Justice with superior wisdom, justices, like other human beings, may
be careless with facts and reckless with opinions.'

17

The case of Sckware v. Board of Examiners cited in the A.B.A.

Special Committee’s report," 9
is but one of many cases where the Court

substituted its own personal policy-making views for the judgment of

those whose function it is to make policy. In this case, the Court stated

that New Mexico had no right to deny a man, otherwise qualified, admis-

sion to the bar because he had been a member of the Communist Party,

used aliases, and had a record of arrests. While reasonable men may
differ as to the applicant’s fitness under these circumstances, surely it

A Study of Developments in the Supreme Court, 14 A.B-A.J. 554 (1948)
;
Schwartz, op.

cit. supra note 11.1, at 557, 402.

115. Schlesinger, supra note 106. at 201; Shannon, Gar! Warren: Center of the Storm,

N.Y. Post, May 17, 1959, f 2 (Magazine), p. 2 .

116. It is easy for a jurist to believe that it is necessary to assume such a role if, for

exa ro pie, he has so little regard for the < ommon sense of thr American people that he can

say that they are too quick to identiiv an; one who supports equal rights for Negroes as

a communist because that happens t« be a part of the Communist Party line Douglas,

The Right of the People 95 (195ft

117. For example, Mr. Justio Dougin* states in his Almanac Liberty that daring

1952, in New York City alone, f’rrr were a* leas* 58.000 orrlf issued allowing wiretaps.

Douglas, Almanac of LiWiv .4
= '- '19- \s a mattei of iiu ' nn !

.. 48Q ordcss were so

issued. See Silver 'n.'cc* Wit -upping Yecc.-Miry t- 'Jc-tP;;; Streamlined Efficii iv of

Organized Crime, Mar- !. Kero- !, K n. t. ,
'

118. 5..* U.S. 232 (10=7

119 AH P'“ior* : \ : 474
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was improper for the Court to interfere with New Mexico’s judgment in

the matter .

,m

Some of the present Justices apparently believe that the Communist

Party is merely another political organization and that many of its

members are simply harmless, misguided idealists.
1 ’

1 Dealing sympa-

thetically with a Party member is not difficult when one has such views.

Since these Justices also do not feel bound by precedent and believe

that they are the final judges of what is good for the community, all

the more readily does the Communist Party member become the bene-

ficiary of a favorable decision.

An analysis of Supreme Court decisions as of 1958 reveals the favored

treatment received by communist or subversive defendants at the hands

of certain Justices. As of the time the survey was made, Mr. Justice

Black had participated in 71 decisions involving communists or internal

security matters, and each time ruled against the Government; Mr.

Justice Douglas was anti-Government in 66 out of 69 such cases; Chief

Justice Warren in 36 out of 39; and Mr. Justice Brennan in 18 out of

20 cases.
1" The Government’s “batting average” has not improved

since.

The Committee on Federal Legislation of the New York City Bar

Association, in commenting on the report of the A.B.A. Special Commit-

tee, stated that the Court’s decisions in four cases 123 “demonstrate

graphically that the Court is fully mindful of the nation’s stake in pro-

tection against Communism’”- 4 and depicted as “outstanding” 125 the de-

cision in United States v. Ullmann
,

12* which upheld the constitutionality

120. Along the same line is the case of Konigsberg v. State Bar of Cal.. 355 U.S. 252

(1957), wherein the Court sail) it was improper for California to refuse an applicant

admission to the bar because he had declined to answer questions as to present and past

communist membership.

121. Mr. Justice Douglas has referred to communists as “peddlers of unwanted ideas.

They were more thoroughly investigated and exposed than any group in our history.

They were the most unpopular people in the land. . . . Yet the Court sanctioned the sup

pression of speech which Congress determined to be ‘dangerous.’ " Douglas, The Right of

the People 51 (1958). See also Dennis v. United States, 341 U.S. 494. 589 (1951)

(Douglas, J., dissenting) Mr Justice Black contends that people have a right “to join

organizations, advocate causes and make political ‘mistakes’ without later being subjected

to governmental penalties for having dared to think for themselves. It is this right, the

right In err politically, which keeps us strong as a Nation." Rarenhlatt v. United States,

360 US. S09, 144 (1959) (dissent).

122. 104 Cong Rec 1212 1-22 (daih cd July 10, 1938) (remarks of Senator Eastland)

123. I.erner v Casev. IS7 US. 46.3 (1953); Rcilan Board of Educ , 357 U.S. 399

f 1958) ; Yales v United Stale* 354 US 398 (1957); Ullmann v United States, 350 U.S.

22 (19561 See '4 Record at 3

124 i4 Recrrd at 249

125 Id. at 247
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of a recently-enacted immunity statute. The A.B.A. Special Committee,

of course, did not allege that there were no internal security cases decided

in favor of the Government, but instead asserted that in many" cases,

the Court's decisions had adversely affected our internal security ef-

forts.
,2T

In any event, there is nothing "graphic” about the four cases cited

by the Committee on Federal Legislation, nor is there anything "out-

standing” about the Ullmann case. Inasmuch as immunity statutes of

the type involved in Ullmann had repeatedly been sanctioned since the

1896 Supreme Court decision in Brown t\ Walker 1"*
it would have indeed

been astounding had the Court not decided in favor of the Gdvemment.
Moreover, in Betian v. Board of Educ and Lerner v. Casey,

130 both

decided by 5-4 margins, the Court had its 1951 decision in Garner v.

Board of Pub. Works1* 1 as a square precedent. It is to be noted that

Justices Douglas and Black voted against the Government in each of

these three cases, that Chief Justice Warren voted against the Govern-
ment in two of the three, and Justice Brennan in the two in which he
participated.

The fact that each of the Justices voted with the majority in some
cases cited in the A.B.A. report is not a factor of any significance. It

would indeed be remarkable if there was a Justice who never found a

communist defendant with a valid legal point. This surely would tend

to indicate a prejudice on his part. What is remarkable is that there

are four justices who practically never vote for the Government in

security cases.

Apart from the specific field of internal security, the Court has also

been extreme, but to a lesser degree, in the area of “civil liberties.” Of
course, if a Justice personally believes that “the police have always been
less inclined to use their wits than their fists,”

138 then he is apt to sympa-
thize readily with a defendant who claims to have been victimized by the

police. An analysis of fifty civil liberty cases decided by the Court
during the 1957-58 term reveals that Mr. Justice Douglas voted against

the Government in 49, Mr. Justice Black in 45, Mr. Chief Justice Warren
in 42 (out of 48) and Mr. Justice Brennan in 40 (out of 48) of such

cases.
133 These extreme ratios suggest the imposition of personal views.

*27. See A B A. Report a‘

cases to illustrate the pattern

Special Committee was aimed d

128 161 VS. 591 (1896).

129. J.57 l S. M9jr;,

M'O. Although the A.B.A. Report cited some twenty-four

t the Court's • I elisions, Ih. legislation recommended by the

only six of them.
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As a result of the conduct of the Supreme C»urt during the past two

decades, the situation has reached a stage where:

[Tjhe judicial process |U| a thing of mere utility and force, tempered with emotion,

whim and intuition. The man in the street can fed the sands shifting under him.

There is no more certainty in the law since consistency is not to be expected at the

summit of the law. There are no more permanent rights, no more unalienable rights,

no more natural rights, ,

Retirement of some of the present Justices and their replacement by

those who adhere more to the traditional role of a judge appear to

offer the best hope for a reversal of this trend.
139

III. The Use op the "Liberal Double Standard”

We have already seen that many liberals now staunchly protesting

any criticism of the Court, as an institution or otherwise, sought to de-

vitalize it when objectionable decisions were made. This reaction to the

A.B.A, report and resolutions is not the only example of their use of a

double standard. For example, members of the American Civil Liberties

Union would be the first to condemn those who contend that a program

or principle must be bad because Communists support it. Yet, the Union

has criticized the A.B.A. report because the Committee that prepared it

was “ ‘dominated bv members intimately identified with the Federal

security program.’
” 1:1,1 The report, of course, should be considered on

its merits, and an attack of this nature is highly improper. Inasmuch

as the report deals with internal security decisions, it is only logical

and proper that experts in that field should have participated in its

preparation.

Many liberals applaud the decision of the Supreme Court in such cases

as Watkins v. United States'-'' which severely restricted the power of

154 . Sermon by Rev. Robert Gannon. S J , Red Mass of the Catholic Lawyers Guild

of l he Diocese of Brooklyn. Sept. IS, 1958. in 105 Cong Kec A.<1, 52 (daily ed. Jan. 9,

1959)

1 .55 . It has been suggested that ihe failure to appoint men with judicial experience has

been responsible to a great extent for the wayward course the l oiirl has taken. Of the

twelve appointments made during the period between 19)7 and l'lj). eieht of the Justices

had no previous judicial cx|>crience at all, one had previous experience in a police court

and another in a recorder's court, and only two. Justices Vinson and Minton, had any

1.16. Quoted in NY. Times. April [9, p

157. .551 r.S. 1|S (195. .'.
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Congress to investigate subversion. However, In the 1920's, when
suggestions were made to curtail congressional investigations of the Tea-
pot Dome scandal, they were most articulate in their opposition.” 4

The following statement of Woodrow Wilson from his Congressional
Government was often quoted:

Quite as important as Tcjrislation is viftiiani oversight of administration: and even
more important than legislation is the instruction and guidance in political afi.isrs
which the people might receive from a hod> v,hich kept all national concerns suffused
in a broad daylight of discussion. .The informing function of Congress should
be preferred even to its legislative function. 1

"”

Such phrases as “the right to privacy’ or “exposure for the sake of
exposure were either shunned or criticized. In 1926, in supporting the
investigating power of Congress, Professor James M. Landis could thus
write:

It may well be that the effect of such an investigation as that of Attorney General
Daugherty in 1924 is to impeach him at the bar of public opinio^, and that real-
izing the investigation would have such an effect, a purpose to X so was made
manifest by the Senate. But it is no answer to say . . that ‘the Senate has no power
to impeach any federal officer at the bar of public opinion, no matter what possihle
good may come of it.’ Impeachment represents onlv the reaction of public
opinion to the facts elicited by a Senate inquiry Such a reaction may over awe
the Chief Executive and compel him to exercise his power of removal. In default
of such action Congress can do as it may deem necessarv. 1 40

In that same era, Mr. Justice Brandeis was asked privately whether
he thought it would be a good idea for a newspaper to comment edi-
torially that individual rights were being transgressed in the Teapot
Dome investigation. Brandeis replied in the negative, stating that “the
needful results of Congressional inquiries can be achieved only by com-
plete freedom and pursuit.’ ,M41

The extensive scope of legislative investigating power was delineated by
Louis Boudin who wrote that there is “practically nothing of any im-
portance that occurs in the life of the nation or of the state that is not
of legislative concern.” 1”

JudKe Learned Hand’ 43
has referred very emphatically to a double

138. Set, eg., Potts, Power ol Legislative Bodies to Punish for Contempt, 74 U Pa L
Rev. 691 (1926).

U9 Wilson, Congressional Government 195-9* (Meridian ed. 1956).
140. Landis, Constitutional Limitations on the Congressional Power of Investigation

40 Harv L. Rev. 153, 220-21 (1926)

141. Quoted in Krock. In the Nation, The Civil Liberty Hue in Congressional InquiriesN Y. Times, June 28, 1957, p. 22. col. 5

142. 7 Boudin. Government % Judicia-y M2 (1932,. Boudin criticized Kilbourn v.
Thompson, 103 CS < - ,i 8gl r,>d upon the Suprere Court in the Watkins case,
as utterly unwarranted by the Constitution." Id. at 315

143. Hand, The Bill of Right' (19-S)
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standard which has been employed by the Supreme Court. When any
question of interference with civil liberties is involved, the Court is quick
to intervene, but when alleged infringement of property rights is the
issue, the Court has been considerably less than enthusiastic. He notes:
I cannot help thinking that it would have seemed a strange anomaly to those whopenned the words in the Hfth to learn that they constituted severer restrictions as

th..

Ll

i

than Pr0Pert
-
V

'
•

1 Can see no more Pe^uasive reason for supposing
that a legislature 1S o prion less qualified to choose Htween 'personal' than between
economic values; and there have been strong protests, to me unanswerable, that there
is no constitutional basis for asserting a larger measure of judicial supervision over
the first than over the second. 1^

Numerous examples could be cited illustrating the different standards
used by Supreme Court members in dealing with problems relating to
subversion on the one hand, and non-subversive problems on the other.
In writing about the Teapot Dome investigations, Mr. Justice Frank-
furler defended this congressional inquiry despite the attendant abuse of
individuals. ,4ft He made several pertinent observations:

Undoubtedly the names of people who have done nothing criminal or wrong ornothing even offending taste perhaps, have been mentioned in connection with these
investigations The quest,on is not whether people's feelings here and there may
fie hurt or names dragged through the mud.’ as it is called. The real issue is
whether the danger of abuses and the actual harm done are so clear and substantial
that the grave risks of fettering free congressional inquiry are to be incurred by
artificial and technical limitations upon inquiry. . .

. |t>ngressional jnquiry ou„ht
not to be fettered by advance rigidities, because in the light of experience there
can be no reasonable doubt that such curtailment would make effective investigation
almost impossible.

. .

B

Whatever inconveniences may have resulted are inseparable incidents of an essen-
tial exertion of governmental power, and to talk about these incidents is to deflect
attention from wrongdoing and its sources.
The procedure of congressional investigation should remain as it is. No limitations

should be imposed by congressional legislation or standing rules. The power of in-
vestigation should be left untrammeled.

. The safeguards against abuse and folly
are to be looked for in the forces of responsibility which are operating from within
Congress, and are generated from without. 14,1

Notice how the right of the individual is minimized: while innocent
people may be harmed, the paramount consideration is that the investiga-

144. Id. at 50-51, Supporting judge Hand’s position, among othe7~ca ses7is
Supreme Court derision summarily reversing, without opinion, a judgment in favor of a
farmer who had been fined In a federal agency for raising wheat in violation of a govern-
ment statute. which wheat was used to feed his own cattle. United Slates v Halev, 358

S. 644 (1959) reversing 166 R. Su„rv 556 (NT). Ter 105»>. The tour, obviously felt
hat a farmer does not have * constitutional right to plant what he pleases .m his own
property, even though the product never leaves the farm.

145. Frankfurter, Hands Off the Investigations. New Republic. Mav 2J, 1924 p 329
146. Id. JUO-.U.

" * K '
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tion continue unhampered. In 1957, this samtf fOHbt concurred in the

Watkins decision'
1 ’ which severely restricted congressional investigations

of subversion and threatened the very existence of the House l'n-

American Activities Committee.

When Mr. Justice Black was a Senator and the head of a committee

investigating corporations, he thus championed the penetrating publicity

accorded legislative investigating hearings:

Just as persons and firms have been reluctant to exhibit their papers before the

hearings, so they now reveal the same resistance to answering questions. Of

course manv merely insist that the question relates to personal and private matters.

. This sort of thing taxes severely the patience of an investigator. It accounts

often for what newspaper enemies of investigation refer indignantly to as the

bullying and badgering of witnesses . . - Public investigating committees have always

been opposed by groups that have or seek special privileges. The spokesmen of

these greedy groups never rest in their opposition to exposure and publicity.

Black thus maintains it is correct to expose the businessman to the

rays of pitiless publicity.'’ but on the question of exposing communists,

he believes that “exposure for the sake of exposure” is wrong.
119

The reaction of some members of the present Court to the Government-

enforced evacuation of thousands of Japanese-American citizens from

their homes and businesses during the early days of World War II is in

marked contrast to their treatment of communist subversives today. In

Korematsu v. United States,
1™ Mr. Justice Black wrote an opinion,

concurred in by Justices Douglas and Frankfurter, sustaining the convic-

tion of a native-born American citizen whose only offense was to remain

at his home. This harsh handling should be compared with the lenient

treatment accorded to communists by the Court today.
111

This double standard is simply a reflection of the present type of

thinking which thoroughly permeates many liberal minds today. It is

especially reflected in matters involving the fifth amendment. As Pro-

fessor Sidney Hook has said, “there seems to be a double standard of

legal and moral bookkeeping involved in the judgment and sometimes

147. J54l:.S. 178 <1957).

148 Black, Inside a Senate Investigation, Harper’s Magazine, Feb 1956, pp. 283-86.

149 See, eg, Watkins v. United States, 354 US. 17* 71957). In the Senate hearings

held prior to the confirmation his appoifment t« '»" Supreme Court, Mr. Justice

Brennan slated that the investieation and exposure ummuniMs constituted i “vital

function" Of Congress N Y. Times, Feb. 28. 1957, p 16. 4. Yet, since joining the

Court, he has regarded every exposes •>' subversives by ii-gislative committees as
’
'exposure

for exposure’s sake." See. eg., Barenhl?.*' v. United States. 560 U S. !09 '<949?
; t phaus v.

United States. 360 VS 72 f W» : WaLk ns v. United State-, 154 V S. 178 f’957>.

I5C ’'75 \S

155 :t is interesting Lc.» v :aar re.iicatio- t.iu

Japan. Americans. He wrote tv '. roe . Genera! and '.he F- . '. n‘ that whole

opera’ was based not on publi e»i bf. m political pressui. ' ijslrn. " Gordon,
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the treatment of Fifth Amendment cases, depending upon the individuals

involved.” 1 "2 Editorial support is tendered Supreme Court decisions

which decry the drawing of inferences from invocation of the fifth amend-

ment when questions relate to Communist Party membership, but

when a labor leader claims this constitutional privilege on non-subversive

matters, his removal from office is demanded because of the cloud of

suspicion thus arising from his use of the amendment. 1 :,s

When subversives are the targets of congressional committees, liberals

loudly denounce “exposure for exposure’s sake.” However, they remain

silent when the chief counsel of a senate investigating committee refers

to a national labor figure in the following language:

But I‘m not hamssing him. This is an important thing. The only way to get people

to do the job—the courts, the Justice Department, the Congress—is to keep the

pressure on. And keep it on him. This is not maybe the purpose of a congressional

committee. But I think he's a very evil influence in the United States, a tremendous

power, and I just think that something has got to be done about it. If no one else

is going to do it, we will.
1®4

Many Americans have been duped by the outpourings of the efficient

communist propaganda machine. J. Edgar Hoover thus appraises the

effect of this delusion:

To me, one of the most unbelievable and unexplainable phenomena in the fight on

communism is the manner in which otherwise respectable, seemingly intelligent

persons, perhaps unknowingly, aid the Communist cause more effectively than the

Communists themselves. The pseudoliberal can be more destructive than the known

Communist because of the esteem his cloak of respectability invites. 159

IV. Recent Supreme Court Decisions Affecting Internal

Security

A brief review of some recent Supreme Court decisions, particularly

those at which the A.B.A. resolutions are aimed, will demonstrate that

the Court has frequently ignored precedent and employed fallacious

reasoning in asserting its own personal, and often policy-making, views.

152. Letter to the N,Y. Times, May 10, 1957, p. 26, col. 6.

153. N.Y. Times, March 28, 1957, p. 30, col. 1 (editorial).

154. Quoted in Martin, The Struggle to Get Hoffa (pi. 4), The Saturday Evening Post,

July 25, 1959, pp. .10, 86,

155. See, e.g., the testimony of John W Hanes, Jr., Administrator, Bureau of Security

and Consular Affairs, Department nf State, in Senate Hearings at 276. Mr. Hanes decribed

how a clever campaign by the Communist Party against the State Department policy of

refusing passports to communists achieved respectability when some sincere people “became

disturbed by the argument that the regulations permitted the Serretarv of State arbitrarily

to restrict a citizen’s right:,.” Ibid.

156. Quoted .n testimony of Edgar B'.vdy in Hrarings on the Limitation of (he

Appellate Jurisdiction oi the United Slato Supreme Court Before the Subcommittee on

Internal Security of the St ' :c Committee on the Judiciary, 85th Cong., 2d Scss., pt, 2,

it 184 (1958) {heretnafii: c''cd as 1958 Senate Hearings],
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A. Jeturks v. United Stifttf

The defendant, a union president, was convicted of filing a false non-

communist affidavit. At his trial, he had requested that certain F.B.I.

reports submitted by two government witnesses be turned over to the

court for inspection to determine their impeachment value. Because no

showing had been made that the reports of the witnesses were inconsistent

with their trial testimony, the request was denied

The Supreme Court reversed Jencks’ conviction,'” holding that the

defendant himself is entitled to unrestricted inspection of any state-

ments or reports “touching the evidence and activities”
,

'’
, ', about which a

witness has testified- The Court further declared that if the Government

did not produce such statements or reports, then the indictment should

be dismissed. lM

It had been a well-established practice in the federal courts that a pre-

trial statement of a witness would not be turned over to a party until

(1)

there had been a showing of inconsistency, and !2) after the judge

had inspected the statement to determine its relevancy.
1 ®"

In attempting to bolster its decision, the Jencks Court quoted from

Gordon v. United States '*' to the effect that similar requests there ( 1 ) did

not entail a broad fishing expedition, and (2) were related to statements

by persons offered as witnesses. 1®* The Court construed the Gordon case

as holding that these were the only prerequisites for the production of a

witness’ statement. Mr. Justice Clark, in his dissent, correctly pointed

out that the Gordon quotations were “lifted entirely out of context.”
1 "1 '

Immediately preceding them, the Gordon Court had acknowledged that

by a proper cross-examination, ‘ defense counsel laid a foundation for

his demand by showing that the documents were . . . contradictory of his

[the witness’] present testimony . . .

The Supreme Court noted with approval Judge Learned Hand’s state-

ment in United States v. Andolschek 185 declaring that “prosecution neces-

sarily ends any confidential character the documents may possess.”

However, the Second Circuit rule was as clear as it was elsewhere before

the Jencks case.
18® As expressed by Judge Hand himself, “statements

157. 353 U S. 657 (1957).

158. Id. at 668.

159 Id. at 672.

160. Gordon v. United States, 344 U.S. 414 (1953); Goldman v. United Slates, 313 U.S.

129 (1942).

161 344 U.S. 414 (1953).

162. id at 419

163 35M s r use n.2

164 -.u U..'. at 4
1 "

lb5 142 F.2d 503, it* (2c. Or. l'.-u

166. See, e.g, United State v. Beckman, 155 F.2d 580 (2d Or Van- l nited - >jU-s v .
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of witnesses taken by one party in preparation for trial need not be

disclosed to the opposite party, unless the judge holds on inspection that

their contents is [sic] relevant.’”"7 The Jencks case, as is typical of

many recent Supreme Court decisions, produced tremendous confusion,

especially on the question of whether or not a defendant was entitled to

receive, prior to the start of trial, the previous statements of prospective

witnesses.

Congress promptly took action to remedy the decision. It agreed

basically with the Court’s new rule that a defendant should be entitled

to a witness’ pre-trial statement concerning the subject matter of his

testimony, but statutorily revised and limited the effect of the Court’s

holding as follows

:

,8S

(1) The Government need only produce “written reports” or “substan-

tially verbatim” transcripts of oral statements;

(2) If any report contains matter related to the witness’ testimony and

matter not related to his testimony, the trial judge, after inspection

and before the defendant sees it, must remove the unrelated material;

(3) The reports need not be produced until after the witness has testified

at the trial;

(4) The penalty for non-production of the report is striking out the wit-

ness’ testimony or a mistrial at the judge’s discretion.

B. Cole v, Young

In 1950 Congress subjected the employees of eleven specified federal

departments and agencies to a new security program and provided that

the law might be extended to “such other departments and agencies of

the Government as the President may, from time to time, deem necessary

in the best interests of national security.”
183 Pursuant to this authority,

De Normand, 149 F.2d 622 I2d Cir. 1945); United States v. Simonds, 148 F.2d 177 (2d

Cir, 1945); United States v. libeling. t46 F.2d 254 (2d Cir. 1944); United States v. Krule-

witch, 145 F.2d 76 (2d Cir. 1 ‘>44 ) ; United States v. Cohen, 145 F.2d 82 (2d Cir 1944).

167. United Stales v. Coph.n. 185 F.2<1 629, 638-39 (2d Cir. 1950) Judge Hand added

that “while it is true that this deprives the party who is denied inspection of any oppor-

tunity tn dispute the judge's conclusion, that is unavoidable." Id at 639

168 IS U.S C | 3500 ( I '.*5 4 ) . This statute was recently upheld in Palermo v. United

Slates. 79 Sup. Ct. 1217 (1959). The Jencks decision was further modified in Pittsburgh

Plate Glass Co. v. United Stat s. 79 Sup. Ct. 1237 (1959), and Galas Mir- >r Co. v. United

States. 79 Sup. Ct. 1237 (1959), both being 5-4 decisions wherein the Conn held that the

Jencks rule did not apply to the production of a witness’ grand jury testimony.

169 64 Stat 476-77 (1950), 5 U.SC. j 22<!l-(3) <>95S) This statute gives a fed-

eral employee the right l<> a witten statement of any charges against him and the right to

a hearing. The ih vision by h^ agents head is conclusive and Ac; «i Aug 34. 1912,

rh. m. ' V
•• c; -, as - 5 f S C

" 352 (1958' >.-v. -V ,\r . -f June 27. 1944.

. 5 V''' i 8!>> (
!

1 '
. . (fitted Is. - m - t. : the dis

charge of an employee on loyally grounds, but. among other pmtedura; ghts. enable the
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the President issued a 1953 order extending fftf^llMsions of the 1950

statute “to all other departments and agencies of the Government.”
,,w

The loyalty security program was thus enlarged to include all federal

employees.

Under this order. Cole, an inspector in the Department of Health,

Education and Welfare, was discharged by his agency head on loyalty

grounds, his employment having been found to be not “clearly con-

sistent with the interests of national security.”
151 Cole had a statutory

right to answer the charges and to have a hearing, but declined to use

it. In going against the plain wording of the statute, the Supreme Court

ruled that Cole’s discharge was improper, holding that Congress did

not intend to authorize the President to discharge employees in “non-

sensitive positions.”
1” Yet the legislative history of the statute, ignored

by the Court, shows dearly that Congress sought to entrust the President

with this broad power. 1”

By this decision, the Court clearly substituted its ju^-ment for that

of the President. Congress authorized the President to extend the security

program whenever he deemed it “in the best interests of national

security” to do so. The Court concluded that national security would not

be served by an extension of the program to persons in “non-sensitive”

positions, thus unduly intruding into an area in which it did not belong.

The reasoning of the Court is unrealistic. A person in a non-sensitive

position, for example, a cleaning woman, might perpetrate acts of es-

pionage resulting in incalculable harm. As a matter of fact, a number of

government employees named as members of communist espionage rings

either got their start in, or actually operated out of, such “non-sensitive”

agencies as the Work Projects Administration, the Agricultural Adjust-

ment Administration, the National Youth Administration, and the like.
151

It is recognized that reasonable men may differ on how far the govern-

mental security program should be applied, but it is submitted that this is

the prerogative of the legislative and executive branches of the Govern-

ment, and not the judiciary.

C. Kremen v. United States

In its report, the A.B.A. Special Committee intimated that the Su-

preme Court was reversing convictions of communists on technicalities.

Interpretation of this phase of its report has led to the charge that the

170 Exec Order No. 104S0, 18 Fed. Reg. 2489 (1953), as amended by Exec. Order No.

10491, 18 Fed Reg 6583 (1953).

171. 351 U S. 536, MO (1956)

172. Id. it 557

173 Id. s; 567 (Jars j live .mg'

174. Hearings on L'lrimunist ?a: .y :.
.

',rie,e in United Sla.cs Beiort

the House Un-American Acti.ities Committee, 80lh Cong., 2d Sess. 513-14 (1948,
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Committee has described “due process” as a technicality.
158 Such criticism

is manifestly unjust. What the Committee actually suggested was

that under the cloak of “due process,” technicalities were being used

to free communist defendants. “Due process” is not a technicality but

neither is every technical deficiency a deprivation of due process.

Kremen v. United States
' 56

is illustrative of the use of hazy techni-

calities to free subversives. Certain communist leaders, fugitives from

justice, were located by the F.B.I. in a secluded four-room cabin in

California, along with the defendants Kremen, Coleman and another.

The F.B.I. possessed arrest warrants but no search warrants. Shortly

after the arrest, a search of the cabin and a seizure of its entire contents

were made, with the latter sent to the F.B.I.’s office in San Francisco

for further examination. The defendants were subsequently convicted

of harboring fugitives and of conspiring to commit that offense.

The Supreme Court reversed their conviction on the sole ground that

“the seizure of the entire contents of the house and its removal some

200 miles away to the F.B.I. offices for the purpose of examination

are beyond the sanction of any of our cases.”
15* Not one case was cited

by the Court in support of its opinion, nor did the Court state how and

to what extent the seizure was “beyond the sanction” of previous cases.

No previous case had ever held that the validity of a seizure depended

on the quantity of items seized. There is no question that the arrests

here were valid, and certainly the Supreme Court had previously per-

mitted a complete and thorough search of a home as an incident to a

valid arrest.
159

The removal “some 200 miles away to the F.B.I. offices, the Court

felt was improper, It is difficult to understand what difference it would

have made on the question of defendants' guilt whether articles had been

removed but one mile away or even examined on the premises itself.

Certainly, the technicality that the nearest F.B.I. office happened to be

200 miles away should not be a basis for reversal.

As the dissenting opinion pointed out,
1 *0 only a fragmentary part o

the items seized had been admitted into evidence and at most constituted

harmless error since there was otherwise ample evidence of guilt. The

majority opinion was absolutely silent on this point, leaving onetospecu-

““,75 Quoted toN Y. Times, April 19, 1959. p. 82, col. 1

176. 353 U.S. 346 (1957).

177 See Kremen v. Unite.! Stales, ’51 V 2d 155 (9th Cir. 1956), for a full statement of

th<

l 7R

K
'

353 U S at .U7. The Court set forth in a ten-page appendix an inventory of the

seized items, most of which were of a purely persona! nature

170 See, c.i!.. Harris v. United Slates, 431 US. 145 (1947) (three and a half room

parlmcnt).

I,s0. 354 I S. at 348.
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late that the Court possibly feels that if any illegally seized material is

received in evidence, no matter how insignificant, a reversal is mandatory.

D. Fifth Amendment Cases

A clear example of the change which has occurred in the Supreme

Court’s attitude may be found in fifth amendment cases. Until the com-

munists began to invoke the fifth amendment en masse in congressional

investigations about a decade ago, the Court saw nothing wrong in re-

buking those who invoked this constitutional privilege. As far back as

1896, the Supreme Court referred to such an individual as a self-con-

fessed criminal.”"*'

Today, the Supreme Court approves Dean Griswold’s statement that

the fifth amendment is “one of the great landmarks in man’s struggle

to make himself civilized."
1®2 During the earlier part of this century when

the privilege was utilized by non-communists, e.g., officers of large cor-

porations, many liberals favored eliminating the fifth amendment. Mr.

Justice Cardozo, in 1937, asserted that the fifth amendment could be

destroyed without impairing the administration of justice."** The Supreme

Court had previously pointed out that this privilege is not recognized

in other countries and “is nowhere observed among our own people in

the search for truth outside the administration of the law.
1S1

Typical of this attitude was the 1926 statement of the Eighth Circuit

Court of Appeals that honest men do not remain silent when their motives

are assailed.
185 In 1936, Mr. Justice Black approved the remark of

Woodrow Wilson that “if there is nothing to conceal then why conceal

it? [W]e believe it a fair presumption that secrecy means im-

propriety
”1S* Yet in 1955, Chief Justice Warren referred to the possibil-

ity of a stigma being attached to invocation of the fifth amendment “in

these times” as though something novel was occurring in our history .

187

181. Brown v. Walker, 161 U.S. 59l7«IS d*«)-

182 Griswold. The Fifth Amendment Today died in Ullmann v. United States,

3S0U5. 422, 426 (1956).

183. Palko v. Connecticut, 302 US. 319, 325-26 (1937).

184 Twining v. New Jersey, 211 US. 78. 113 (1908). Judge Jerome N. Frank did not

consider the fifth amendment as one of the more important guarantees United States v St.

Pierre, 132 F 2d 837, 847 (2d Cir 1942, (dissent). In Jude" Samuel Seabury urged

that the “privilege should be made inapplicable to cases where the subversion of the very

processes of government is involved . Seabury, Foreword to Hcrwilz & Mulligan, The

Legislative Investigating Committee. 33 Colum. L. Rev. 1
’ (1933)

185. United Stales v. Mammo'h Oil Co., 14 F.2d 70', 72° (*th Cir. 1926).

186. Quoted in Black, Inside a Sente Investigation. Harpers Magazine, Fc. 1936, at

172.

187 Emil. an v. United States, os'. " S. . ***5 Hot', toe Cour. -vised a

contempt conviction of a vitrei- appear.. -g 'wore the Hoes- L'r.-Amer cat. -activities

Committee After the wi’mss had charted * via‘ the C-e-miltr- vas trying nvrhai* to
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Judge Frank’s dissent in United States v. St. Pierre
1** illustrates the

change in thinking that has taken place during the past few years.

In this dissent, written in 1942, he comments that judges who did not

comply with the demand to eliminate the fifth amendment^'by emasculat-

ing interpretations” were deemed to be “reactionary” !

189

Present views regarding the fifth amendment have reached such an

opposite extreme that those who invoke it are regarded by some as heroic

defenders of the Constitution.
19

*'

,

We are now advised that it is improper to draw any unfavorable in-

ferences from invocation of the amendment. The fallacy in this attitude

is that its admonition is not confined to use in the courtroom. The rules

of law which may prevent men from going to jail are not binding on a

citizen’s own appraisal of another's guilt or innocence. For example, a

man may be innocent in the eyes of the law because the statute of

limitations prevents his prosecution, but a citizen is not compelled to

so regard him in the face of damning evidence of guilt.

Outside of the courtroom, certain inferences not only may, but logically

must, be drawn from invocation of the fifth amendment. For example,

if a man is asked whether or not he has ever been a member of the

Communist Party and properly invokes the fifth amendment, the only

possible logical conclusion is that he has been a member of the Commu-

nist Party. A negative answer could not conceivably tend to incriminate

him Whether or not there should also be an inference that he has

committed a crime (by having been a Communist Party member) is

another matter.

Dean Griswold’s only answer to the position here taken is that

hypothetically a person invoking the privilege as to Communist Party

Trame”people f«r possible criminal prosecution,” 349 US. at 195, the following dialogue

occurred:

'Mr Moulder. Is it your feeling that to reveal your knowledge of (individuals witness

attrt! liSitsa izj^.’srrw
Thf<Jo«roment 'maintained that the witness’ answer constituted an effective disclaimer of

the privilege against self-incrimination, but the Court ruled that his reply was equivocal. It

said the Committee should have been reach to recognize a “veiled claim of the privilege
’

Id. at 195

188. 132 F.2d 837 (2d Cir. 1942).

189. Ibid.

190 As Professor Hook observes, “those invoking the fifth amendment enjoy a

rhetoric of defense ... so grandiose that one would imagine honest heretics, instead of

evasive conspirators, were living questioned ” Hook, Common Sense and the Fifth Amend-

ment l!)-1 -.1957).

191 Even those liberal in their vi; i the fifth amendment concede that tear of

prosecution for perjurv to truthfully i -.nym-. Communist Party membership is not a valid

hasis |«r its invocation See. eg. Tavjo-. Grand Inquest. The Storv of Congressional
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membership may not have been a Party member bat a*y have‘ been

affiliated with communist fronts, and if he denies party membership he

may have “to undertake to state and explain” his membership in said

fronts.**
1 However, Dean Griswold does not say why this person could

not and should not deny party membership and then invoke the privilege

when questioned on the fronts.
1 *5

Consonant with its position that no unfavorable inferences should be

drawn from an invocation of the fifth amendment, the Court held in

Slockoucr v. Board o) Educ ,w that it was violative of the due process

clause for New York City to discharge a professor who had invoked the

amendment when questioned about Communist Party membership by

a Senate committee. Inasmuch as state action should not be deemed a

deprivation of due process where reasonable men differ as to the propriety

of said action, 1 *5 the Slockmver Court, in effect, ruled that it is unreason-

able to draw any unfavorable inferences from invocation of the fifth

amendment.'** The fact is. of course, that reasonable men, such as

former President Herbert Hoover who said that communist spies and

traitors utilizing the fifth amendment should be deprived of their right to

vote,
1 *7 do differ on the implications arising from its invocation. Numer-

ous pronouncements by many liberals against the fifth amendment prior

to its wholesale adoption by Communist Party members attest to this.

It is to be noted that the Supreme Court in recent 5-4 decisions has re-

affirmed the right of a state to receive answers from its employees to

questions dealing with Communist Party membership. 198 The Court,

192 Griswold, op. cit. supra note 191, at 19

193. It has been held that a witness may deny under oath that he committed the crime

being investigated and during the same interrogation properly invoke the privilege when

questioned on details of the crime. People ex rel. Taylor v. Forbes, 143 N Y 219. 38

NE. 303 (18941 See also United States v. Grunewaki, 353 U.S. 391 (19-/). The

doctrine of waiver oniv applies where a man has incriminated himself, in which case he

may be compelled to give details of the incriminate* admi-km, provided that by s<.

doing, he does not further incriminate himself. Rogert *- IMtcd Slates, 340 U.S. 367, 373

(1951).

194. Slochower v Board of Educ ,
3S0 L'.S. 551 (1956)

195. Set, e.g., Wolf v. Colorado, 338 U.S. 23, 28-29 (1949)

196. Cited with approval was Dean Griswold’s work on the fifth amendment, op. cit.

supra note 191, but ignored were Sidney Hook's devastating critique, op. cit. supra note

190, and Williams. Problems ol the Fifth Amendment, 24 Fordham L. Rev. !9 (1955),

which presents a fine rebuttal of current misconceptions of this subject.

197. “Many of these I communist! spies and traitors when exposed south', sanctuary

for their infamies in the Fifth Amendment. Such a plea of immunity is an implication of

guilt. Surely these people should rot e 'he right to vote -- hold office, lor thereby they

use these privileges of me,. tiv safeguards '! .--i icm.’ > >. He'ald Tril-urn .

Aug. 11, 1354, p. 5. col. !.

198. Le-ner v. Case), 5S7 li>. 468 09 t,; Renan v. Board oi iy.uc., 357 US .>J9
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splitting hairs, concluded that if adverse action taken by the state is

based on a refusal to answer, rather than on the invocation of the fifth

amendment, then such action is proper. In view of these decisions, there

is a possibility that the Court would uphold legislation, such as is recom-

mended by the A.B.A. (Resolution 4(c)),
1*9 requiring, as a condition of

employment, that federal government employees answer all questions on

loyalty put to them by Congress or any federal agency. Employees who

refuse to answer questions pertaining to their loyalty do not belong in the

Government.

E. Yates v. United States

It is unlawful under the Smith Act 2*10
for any person (1) to advocate

or teach the duty and necessity of overthrowing the Government of the

United States by force and violence or (2) to organize any group of

persons who so advocate or teach. In Yates v. United States ;
201 Commu-

nist Party leaders were convicted of conspiring to commit these pro-

hibited acts with the intention of causing the overthrow of the Govern-

ment by force and violence as speedily as circumstances would permit.

The conspiracy was alleged to have commenced in 1940 and continued

on through the date of the indictment in 1951.

The trial court had instructed the jury that the word “organize”

includes
“

‘the recruiting of new members and the forming of new units,

and the regrouping or expansion of existing clubs, classes and other

units of any society, party, group or other organization.’
’ *02 The trial

court also instructed the jury that the Smith Act would be violated if

a person, with the specific intent to cause or bring about the overthrow

and destruction of the Government by force and violence as speedily as

circumstances would permit, advocated the necessity and duty of such

overthrow.20 '’1

The Supreme Court held both instructions were erroneous and awarded

new trials to nine defendants, acquitting the remaining five.
204

1. The “Organizing” Provision

The Court held that the “organizing
1

' provision of the Smith Act is

limited to acts involving the initial organization of a seditious group and

not to any activities thereafter; and ruled that inasmuch as the Com-

199. ABA. Resolutions at 408.

200. 18 US I’ ft 2385 (1952).

201. 354 U.c 298 (1957).

:0’ W. at 304.

Ttl. at 313-14 n IS.

;C, To his dissent, Mr. Justice Clark slated tn.u this was the first time in history that

the Supreme Court had ever ordered an acquittal solely on the facts. 354 U S at 346.
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munist Party had been reorganized in 1945, a 1951 indictment had

been barred by the statute of limitations in 1948.
2”8

The Smith Act, passed in 1940. was aimed particularly at the Com-

munist Party. Since the United States Communist Party was originally

organized in t919, under the Courts interpretation, the organizing

provision from the outset thus had no application to the Communist

Party. Assuredly this was not the intention of Congress. The Court,

admitting that the legislative history of the Smith Act shows that “con-

cern about communism was a strong factor.”1'0* attempted to demonstrate

that this particular provision of the Act was not written with reference

to the Communist Party by quoting a 1955 statement of Representative

John W. McCormack which, on the contrary, would indicate clearly

that the bill purported to include communists, but not only commu-

nists.
207

The Court dismissed dictionary definitions of the word “^ganizing”

because they show “the term is susceptible of both meanings attributed to

it by the parties here.”
20* The Government, of course, did not contend

that the term was not susceptible of also meaning “establish,” “found” or

“bring into existence,” (as contended by the defendants) 209 but main-

tained that this was not the only meaning of the word.

The Yates interpretation of the “organizing” provision of the Smith

Act has virtually stopped all activity by the Department of Justice

under this section.
2 ’0

If Communist Party subversives are to be effec-

tively prosecuted, it is vital that Congress adopt the A.B.A.’s recom-

mendation (Resolution IV(a)) and amend the Smith Act to define

“organize” as including recruitment and other organizational activities.
2”

2. The “Advocacy" Provision

The Court held that advocacy of the forcible overthrow of the Gov-

ernment is not a violation of the Smith Act if it is “divorced from any

205. Id. at 310-12.

206. Id at 307.

207. “'And by the way, this bill is not alone aimed at Communists; this bill is aimed

at anyone who advocates the overthrow of Government by violence and force.’ ” Ibid. See

Hearings on H.R. 4313 and H R 6427 Before a Subcommittee of the House Committee on

the Judiciary, 74th Cong., 1st Sess., *er. S. at 3 ( I*» * > ) . The Court completely disregarded

a later statement made by this same legislator in *9.19 during a debate on the Act: “tA)

communist is one who intends knowingly or willfully to partici|>ate in any actions. legal

or illegal, or a combination of both, that will bring about the ultimate overthrow of our

Government. He is the one we are aiming at. .

” SAth Cong. Ree 10454 (1934).

208. 354 U.S. at 305-06.

209. Id. at 304

210. Testimony o Lawrcuc'. E. V. Wh. Uepu'.s A i-mey liem-ral. Department of Justice.

Senate Hearings at 407.

211. ABA Resolution*
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effort to instigate action to that end.”
2 ' 2 Specifically, the Court ruled

that it is not enough to advocate the necessity of violent overthrow of

the Government and to advocate that it is one’s duty to violently over-

throw the Government, even though the advocator intends by his advo-

cacy to violently overthrow the Government. The advocacy must be

accompanied by an urging “to do something, now or in the future.

”

m
Anything short of this, the Court ruled, was merely advocacy of an

“abstract doctrine.”
51 *

Following the Court’s reasoning, if an individual, for the purpose of

having a police chief assassinated, stated that the assassination of the

police chief was necessary and further that it was the duty of his listen-

ers to assassinate the police chief, he would not be advocating action,

but would be merely advocating “an abstract doctrine,” and therefore,

would be doing nothing criminal. Could it be said that the police chief

would be unreasonable in concluding that the advocator had seriously

jeopardized his well-being?

Indeed, as the Court conceded, the distinction between advocacy in

the abstract with evil intent and advocacy which incites to action is

“often subtle and difficult to grasp.” 21 *

Earlier, in Dennis v. United States,
219

in upholding the Smith Act,

the Court ruled that the constitutional test was whether or not the

defendant’s advocacy had created a “clear and present danger”217 of

overthrowing the Government. Yet, in the Yates case, the Court re-

mained silent as to this principle. In any event, it is clear that the

Court in Yales did not override the ruling of the Dennis case that the

advocacy need not stir one to immediate action to be deemed criminal.*
18

Rather, the Court, by some peculiar reasoning, interpreted the Yates

trial court as permitting the defendants to be convicted in the absence

of any incitement to action, present or future,
21* The Court stated that

the Yates trial judge was in error in not giving the Dennis charge ( which

the Government had requested that it do), although it would appear

that in substance the charges were the same.

21 2. 354 U.S. at 318.

213. Id. at 325.

214 Id. at 312.

215 Id. at 326.

216. 341 U S. 494.

217 Id. at 503.

218. 154 U S 298. 320-21, 324-25

219 “‘The Supreme Court did not repudiate the Smith Act but in interpreting it per-

formed an extraordinary feat of psychological acrobatics. This feat consisted of a gossamer-

fine distinction between ‘advocacy of abstract doctrine’ and advocacy directed at pro-

moting unlaw*'.:! actio;'. .
And s-> wc come back to our original question—that of the

relationship ol the idea (whether qualified as ‘abstract’ or not) to the act. Who is
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Legislation to clarify this issue is in order. The A.B.A.’s recom-

mendation (Resolution IV (b)) is that the Smith Act be amended to

make it 'a crime to advocate intentionally the violent overthrow of the

Government.”® The Court has already stated that legislation punishing

advocacy without incitement would be in a clearly marked “ constitutional

danger zone.” 2” Nevertheless, this pronouncement would not affect the

propriety of amending the Smith Act to make it perfectly clear that

intentional advocacy of any action, present or future, to overthrow the

Government is criminal. Such an amendment would eliminate any future

doubts or problems revolving about “subtle and difficult” distinctions

in this area.
2”

F. United States v. Witkovich

An alien against whom a final order of deportation has been outstand-

ing for over six months is, pending eventual deportation, subject to

supervision under regulations prescribed by the Attorney General.”3

Such regulations may require the alien to give information under oath

“as to his habits, associations and activities,” and other matters that

the Attorney General determines to be fit and proper; refusal to do so

is a crime.”4

The defendant, who had been under a deportation order for over

six months, was indicted for refusing to answer questions put to him

by the Attorney General under this statute, including queries as to

whether he was presently a member of the Communist Party and had

attended Communist Party meetings since the issuance of his deporta-

tion order.

Despite plain statutory language, the Supreme Court ruled that

the Attorney General was entitled to interrogate an alien only as to

those matters which would reflect on the latter's availability for de-

portation; and questions concerning Communist Party activity were

not in this category.
22*

In justifying its strained construction of the statute, the Court indi-

cated that it might be unconstitutional to “inhibit” the subversive

capable of drawing the fine distinction between the state of mind of one who teaches

the commission of a crime as a mere ‘abstract principle’ . and the state of mind of one

who . instigates its commission?’" Editorial comment of the American Journal of

Psychiatry as quoted in the National Review, March 15, 19S8, p. 247.

220. A.B.A. Resolutions at 408

221. 354 U.S. at 319

222. The Department of Justice contends that such amendatorv legislation is not needed.

See Senate Hearines v 402-08.

223. 66 Stat 208 (1952 , ,
8 U.S ‘ ? !.o3(d.' f ISI--2).

224. 66 Stat 208 0952). 8 U S C. S 1 752 '1952V

7?C. 351 US. 194 0957'

1959]

activities of an alien who has been ordered deported for such activities.”*

Vet, the Attorney General merely sought information as to the alien’s

Communist Party activities in order to determine the nature of the

supervision, if any, that might be required. It is difficult to understand

how imposition of any restrictions on an alien’s subversive activities

would be unconstitutional in view of Congress’ broad powers concerning

aliens.
222

If Congress may deport aliens, have them fingerprinted and

jailed, then why not a congressional right to restrain their activities?
238

The Witkovich decision thus places the alien under an order of de-

portation in a better position than other aliens who must report to the

Attorney General when required to do so. In other words, the Attorney

General may require an alien to report and answer questions concerning

communist activities, but once the alien is ordered deported, he may not

be required to so report. It is evident that Congress intended the At-

torney General to supervise alien deportees whose past records reveal

dangerous activity. Communist nations frequently refuse re entry to

their nationals in order to enable them to continue their subversive

activities in the United States, and Congress undoubtedly had this in

mind in passing Section 1252(d).

Legislation permitting the Attorney General to restrict and prohibit

the subversive activities of an alien awaiting deportation, and to inter-

rogate him concerning the same, as recommended by the A.B.A. (Reso-

lution IV(d)), is imperative as an additional safeguard for our internal

security.
229

G. Bonetti v. Rogers

Petitioner, an alien, arrived in the United States in 1923, was a mem-
ber of the Communist Party, and in 1937 left the United States, aban-

doning all rights of residence. In 1938 he was readmitted to the United

States; there was no evidence that he was thereafter a Communist

Party member. The Government sought to deport Bonetti under a

statute providing in effect that an alien is deportable if he becomes a

communist at any time after his “entering” the United States.
230

226 . Id. at 201.

2*7. See 3S3 U.S. at 204-05 (Clark, J dissenting). In Carlson v. Landon, 342 U.S. 524

(1952), the Court approved detention of an alien during the determination of his de-

por'aliility,

• See, eg., 66 Stat. 208 (1952), 8 U.S.C. S 1252(a) (1952) (apprehension and deporta-

tion : aliens); 66 Stat. 224 (19521. 8 U.S.C. S 1302 (195?) (registration and fingerprinting

of alhcs).

:>9 A.P.4. Re^'lutions at 40-

;o. Anarchist Act of 1918, ch :«€. $ 1. 40 Stat. 1012, >.s amended, ch. 61, 41 Stal.

... (920), as amended, ch. 4.;:. s 23fa), S4 Stat. 673 (1940), as amended, ch. 1024,

64 Stat. 1008 (1950). rc;valed bv Immigration and Nationality Act of 1952, 66
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Stating that the language of the statute was ambiguous, the Court

ruled that the word “entering” referred to an “adjudicated lawful ad

mission””1 which, for Bonetti, was the 1938 entry since he had previ-

ously abandoned all his rights under the 1923 entry.”2

The dissenting opinion of Mr. Justice Clark2” very convincingly

establishes that it was Congress’ intent that an alien should be deported

if he became a Communist Party member after any entry. Otherwise,

an alien could defeat the purpose of the Act merely by leaving the coun-

try and re-entering. In United States cx rel. Volpc v. Smith,33* the Court

had earlier held that the word “entry” included “any coming of an alien

from a foreign country into the United States whether such coming

be the first or any subsequent one.”

The majority opinion acknowledged that the effect of its decision is

limited since as of June 27, 1952, any alien who has ever been a

Communist Party member is excludable, and if he enters when exclud-

able, he is deportable even though not deportable if he had not left the

country.”*

However, the Court’s decision seems to give an unmerited advantage

to an alien who, by design or chance, left the United States after dis-

continuing membership in the Communist Party. The alien who remains

in the United States after leaving the Communist Party is deportable,

but the traveling alien is not. The A.B.A.’s recommendation that legis-

lation be enacted to provide that aliens who became communists at any
time subsequent to their entry into the United States be deported

(Resolution IV (d) ) is thus in order.”*

H. Watkins v. United States

The Supreme Court reversed the contempt conviction of Watkins,

who, as a witness, had refused to reveal to the House Un-American
Activities Committee whether certain individuals had been known to

him as members of the Communist Party.”7 Watkins had previously

Stat. 279 0952), 8 U.S.C. It 132— 1.57-10 (195.’). However, the order of deportation here

was issued prior to the date the Act of 1952 became effective. See 556 U S at 695 n 6.

251. 556 U.S. at 696-97

252. Id. at 698

255. Id. at 700-03

234. 289 U S. 422. 425 (1935)

23 S. 356 U S. at 698 99.

236. A.B.A. Resolutions 4C3 An a-Kumcr 1 proffered asrainet. suet. legislation is that

it would deter alien e*-'
,timnH>ni< ,

3 fro-' cooperative **’? Government since to do so

might result in ^dr depurtatic: See te^iTrory of Ro< ert Fisher, ' -oat- Hearings at

249-50.

237. 35 U.S. .78 ( 1957)
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admitted cooperating with the Communist Party but denied ever having
been a card-carrying member.-”

Watkins refused to answer the Committee’s questions because, as he
claimed, no “law in this country requires me to testify about persons
who may in the past have been Communist Party members or otherwise
engaged in Communist Party activity but who to my best knowledge
and belief have long since removed themselves from the Communist
movement.”2” Relying on the first amendment, he charged that the
questions were not relevant to the work of the Committee, which had
no right “to undertake the public exposure of persons because of their
past activities.”240

The Supreme Court held that a witness need not answer questions
posed by a congressional committee unless the subject matter of the
investigation appears with “undisputabie clarity” or the committee de-
scribes “what the topic under inquiry is and the connective reasoning
whereby the precise questions asked relate to it.”

241 Since the Court
ruled that the subject under inquiry had not been elucidated, Watkins,
therefore, did not have to answer the Committee’s questions.

W’atkins himself, however, never maintained that he was ignorant of
the subject matter of the investigation. He was willing to talk about
his own activities and those of people he believed still in the Communist
Party, but based his refusal to answer the questions in issue on the
ground that no law required him to identify past Communist Party
associates. The Supreme Court did not deal with this objection.
The Court also stated that due process requires that any element of

a criminal offense be expressed with clarity, and that the “
‘vice of

vagueness’ must be avoided here as in all other crimes.”242 However,
this rule applies to the definition of a crime; there is nothing vague
about the statute involved in Watkins which renders criminal a refusal
to answer any query pertinent to the subject under inquiry. Further-
more, pertinency or relevancy has always been considered a question of
law for a court to decide, and not a question of faci. Congressional
committees were presumed to be asking pertinent questions, and a wit-
ness who refused to answer did so at his own peril.

24,1

Requiring an investigator to explain to a witness “the connective
reasoning” whereby the question propounded relates to the topic under
inquiry evinces little knowledge of the process of fact-finding. If an

238 Id. at 183.

239 Id. at 185.

740 Ibid

24! id. at 214-15.

:d. at 209.

243 Sinclair v. United Stale*. 279 U.S 263, 299 (1929).



interrogator must explain with detailed reasoning why each question

objected to is pertinent to the inquiry, he may just as well quit before

starting. Such explanations would not only binder and delay the ques-

tioning, but would destroy any effective investigative technique. For

an interrogator to reveal specifically what he has in mind would often

cue a hostile witness to adopt evasive tactics which he otherwise might

not employ. Furthermore, since investigators are looking for infor-

mation, their questions, of necessity, must frequently be of an explora-

tory nature It is unreasonable to expect them to pinpoint in advance

the areas in which “paydirt” may be struck. As Mr. Justice Frankfurter

contended in 1924, “advance rigidities” would “make effective investi-

gation almost impossible.”*
44

Besides holding that the House Un-American Activities Committee’s

action in the Watkins case was improper, the Court, in very strong

language, expressed its belief that no investigation by tlj* Committee

would be valid. The Court maintained that instructions rfy the House

of Representatives to an investigating committee must “spell out that

group’s jurisdiction and purpose with sufficient particularity
,”245 and

indicated that the resolution authorizing the House Un-American Ac-

tivities Committee was too vague. The Court said it would “be difficult

to imagine a less explicit authorizing resolution. Who can define the

meaning of ‘un-American’
?”24* So emphatic was the Court’s language

that the Watkins case has been interpreted as having turned on the

“readily demonstrable proposition that the committee’s investigatory

authorization was unconstitutionally broad.”247

The Court declared that it was not its function to prescribe rigid rules

for congressional drafting of resolutions establishing investigating corn-

244. Frankfurter, Halids Off the Investigation, New Republic, May 21, 1924, p. 329.

In condemning the proposition that a congressional committee must give notice of the pur-

pose of its inquiry, James A Landis wrote: ‘That . . . tU»e committee] must announce

a precise choke before adducing evidence necessary for a pntper Judgment, is to insist upon

leaping before looking, to require of senators that they shall be seers ’’ Landis, Constitu-

tional Limitations on the Congressional Power of Investigation, 40 Harv. L Rev. IS3, 221

(1926).

245. 354 US at 201. ,, ,

246. Id at 202. The Court went on to assert that "no one could reasonably deduce

from the charter the kind of investigation that the Committee was directed to make.” Id.

*247*'
Pritchett, The Political Offender and the Warren Court 39 (1958). Yet, the

authorizing resolution of the House Un-American Activities Committee is no broader than

that of many other congressional committees The Committees on the Armed Services have

been gi en junsdir’W' nve* common ;

-fenr<- generally. Legate' ive Reorganization

Act of 1946 cb ($ 1C... 1C . 60 b a S’ 5. - *. The Senate and House Committees on

Interstate ami Foreign Commcr e have ’isdkt.on over "interstate and foteiK« commerce

derail. " I -is'ativr Reorgan,,-ion A-< ' ’"46 rh. 753, M 102, 103, 1- Stat. 817, 826

mittees, averring that this was a matter “peculiarly within the realm
of the legislature, and its decisions will be accepted by the courts up
to the point where their own duty to enforce the constitutionally pro-

tected rights of individuals is affected.”248 In effect, the Court is saying
to Congress: “You go ahead and make your own rules, and we won’t
interfere unless we think we should interfere.”

In the course of its opinion, the Court made many unnecessary,
inaccurate, and poorly reasoned statements. For example, it stated:

“Investigations conducted solely for the personal aggrandizement of
the investigators or to ‘punish’ those investigated are indefensible . .

.
,”24*

and contended that “to expose for the sake of exposure” is improper.250

Yet there was not a shred of evidence of any motive of personal ag-
grandizement on the part of the investigators, of punishment of a wit-
ness, or of exposure for exposure’s sake. The Court apparently felt

that here was an opportunity to express its own personal views regarding
congressional investigations of communism.

In attempting to contrast our congressional committees with the
Royal Commissions of Inquiry, the Court stated that the latter’s “success
in fulfilling their fact-finding missions without resort to coercive tactics

is a tribute to the fairness of the process to the witnesses and their close
adherence to the subject matter committed to them.”251 The Court thus
demonstrated its ignorance of the operations of such commissions.
Among other things, a royal commission investigating subversion has
the power to (1) arrest and jail witnesses; (2) hold witnesses with-
out bail and incommunicado for many days and until after they are ques-
tioned; (3) compel witnesses to testify and impose sanctions for refusing
to testify; (4) search witnesses’ homes and seize their papers; (S) forbid
a witness to have his lawyer present at a hearing; and (6) require all

concerned including witnesses to take an oath of secrecy.252

Congressional committees, of course, have none of these powers.
Furthermore, “royal commissions are not subject to or under the control
of the Courts, Parliament or the Cabinet, and a commission is the
sole judge of its own procedure.”253

248. 154 U-S at 205.

249. Ill at 187.

250. Id. at 200.

25!. Id. at 192.

252. Report of the Canadian Roya! Commission, June 27. 1946, pp. 649-84, and English
authorities cited therein, and the Report of the Australian Royal Commission, August 22,

1955, pp 4.17-53. summarized in the testimony of Dean Clarence Manion in 195S Senate
Hearings at 585-S6.

253. Testimony of Dean Clarenre Manion i<>v4 Senate Hearim-s ,•
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The Court was critical of investigators who revert “to the past to

collect miputiae on remote topics, on the hypothesis that the past may

reflect upon the present.”
244 But certainly the past often reflects, and

frequently is, the only key to the present.

Contrary to the Court’s insinuations, the records of the Senate Internal

Security Subcommittee and the House Un-American Activities Com-

mittee have indeed been those of accomplishment” 4 and they have

well merited the praise tendered by the A.B.A. (.Resolution V).‘

The Court stated that the decade following World War II saw the

emergence of a type of congressional inquiry unknown before in Amer-

ican history, and a “new phase of legislative inquiry [that
|
involved a

broad-scale intrusion into the lives and affairs of private citizens.”-
1

Thus questioning a man about communist activity is a broad-scale

intrusion” into his life and affairs, but ruthlessly questioning a man

about his private business affairs, as was done in pre-World War II

inquiries, does not fall into this category. While the Court laments

that persons named before congressional committees as Communist

Party members are placed in the “glare of publicity,”
148 one need only

recall Mr. Justice Black’s earlier statement that unscrupulous business

men should be so exposed to wonder at the Court’s present concern.248

The Court also indicated that because Communist Party members

have been exposed to public stigma, people who might otherwise advance

unorthodox views would not do so for fear of like treatment in the

future*
80 The Court held congressional investigators responsible for

initiating this reaction. Again, one might ask what is so wrong about

2S4. 354 U.S. at 204.

2JS. Some twenty-four new bwt were enacted by Conrea and forty-eijrht revisions

in administrative regulations were effected as the twit of the mornmendattons of the

Senate Subcommittee on Internal Security. Sufi of Legkhtive Reference Service of the

Library of Congress, 85th Cong , 2d Scss., Legislate —nwmdations by the Senate

Internal Security Subcommittee and Subsequent Action Taken by the Congress and the

Executive Agencies (Comm. Print 195). The 1958 report of the House Un-American

Activities Committee reveals that thirty-five legislative measures sponsored by the Com-

mittee had been enacted into law and thirteen policy recommendations had been imple-

mented by the executive branch of the Government. N Y. Times, March 8, 1959, p. 38,

cola. 3-4.

256. See A B A Resolutions at 409-10

257. 354 U.S. at 195

258. Id. at 197.
, . . L

259 ^ee p 254 Mr. Justice Blacks words returnee to haunt him in the majority

opinion Barenblatt v. Cnited States, 36C U.S. 109, 112 (1959). Black dissented in this

260 :-s TJ.S. at 197-98.
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discouraging people from joining organizations which seek to enslave

the whole world?

A friendly analysis explains that what the Court has done in Watkins

“is to try a little psychological warfare on Congress, to see whether it

cannot be frightened or shamed into taking a more responsible view of its

powers.” 201
It would seem that the warfare was more annihilatory

than psychological.

Fortunately, in Barenblatt v. United States,
21,2 decided by a divided

Court after the A.B.A. resolutions were passed, the deadly direction of

the Watkins case was completely reversed. In upholding the contempt

conviction of a witness appearing before the House Un-American Activ-

ities Committee, the Court, instead of deriding congressional investi-

gators, emphasized the threat of world communism, admitting that it

would have to ignore international affairs to assume that the Com-

munist Party was an ordinary political party. Most importantly, the

Court upheld the authority of the House Un-American Activities

Committee to investigate communism.203 There would now seem to be

no need to rewrite the Committee’s basic authorizing resolution, as

recommended by the A.B.A, (Resolution II) before the reversal of

Watkins.26* Since the Barenblatt case also delineated less rigid require-

ments for elucidating the pertinency of the Committee’s questions,
204

there is thus also less need for the A.B.A. recommendation that each

witness be furnished with a copy of the Committee’s basic authority

along with his subpoena (Resolution III).
200

I. Swcczy V. New Hampshire

Sweezy was convicted of contempt for refusing to answer certain

questions concerning university lectures he had delivered and his

knowledge of the Progressive Party. The questions were posed by the

Attorney General of New Hampshire, who had been appointed by the

state legislature as a one-man committee to investigate subversion. In

affirming the contempt conviction,
207 the Supreme Court of New Hamp-

shire had held that the Attorney General was operating within his

261. Pritchett, The Political Offender and the Warren Court 47 (1958).

262. 160 U.S. 109 (1959).

263. Id. at 117-18.

264. See A.B.A. Resolutions at 407-08.

26' 360 US. at 123-25. The Court pointed out that the subject matter of the nslant

inquiry had been identified at the outset as an investigation into communist infiltration

in the field of education. In view of the submission of a memorandum of constitutional

objections prepared by Barenblatt, the latter must have been aware of this subject.

Id. at 116-22.

266. See A.B.A. Resolutions at 408

267. 100 N.H. 103, 121 A.2d 783 (1956).
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authority since the questions relating to the de fLOfthUVii'Ltures might

tend to indicate whether he was a subversive person; and the questions

concerning the Progressive Party might reveal it to be a subversive

organization.

In reversing the conviction,
5** the United States Supreme Court held

that the discretion granted the Attorney General to investigate sub-

version was so broad that it was impossible for the Court to determine

whether or not the state legislature was interested in the information

which the Attorney General had sought.58* It was of no consequence to

the Court that the legislature had already twice ratified the Attorney

General’s conduct by authorizing a continuation of his investigation in

the same “form” and “manner.”170 Since the highest court of New
Hampshire had already ruled that the Attorney General was directed

to inquire as he did, the Supreme Court should have been bound by
this finding, for it is improper for the Court to overturn state action

in the absence of a deprivation of constitutional rights.

The Court again made a number of statements extraneous to its

ruling. It said: “We believe that there unquestionably was an invasion

of petitioners’ liberties in the areas of academic freedom and political

expression—areas in which government should be extremely reticent to

tread.””1 The Court attempted no definition of “academic freedom.”

The Court also proclaimed that “to impose any strait jacket upon
the intellectual leaders in our colleges and universities would imperil

the future of our Nation.”171 This reasoning suggests that although
those who teach the children of the nation exercise a vital function,

no inquiry should be made as to their qualifications or the contents of

their teaching. The Court offers no sound reason why “intellectual

leaders” should be free of the reasonable restraints imposed upon all

other men. Instead, it uttered a very ominous threat for future state

investigations of subversion in education: “We do not now conceive
of any circumstances wherein a state interest would justify infringe-

ment of rights . .

”*7* in the areas of “individual political freedom”-7*

and “freedom in the community of American universities.”275

268. 354 US. 234 (1957)

269. Id. tit 253-5*.

270. Id. at 269 (dissent). As Professor Roger C. Cranton observer, "to say that the

State has not demonstrated that it wants the information seems so unreal as to be in-

credible.” Quoted in What 36 State Chief Justices Said About the Supreme Court, tJ.S.

News and World Report, Oct. 3, 1959, p. 97

271. 3S4 U.S. at 250

272. Ibid

273. Id. . 2 h

274. Id. at 250.

>T<
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Fortunately, this threat has been diminished, and the effect of the

Su'cczy case minimized to a considerable extent, by the recent decisions

in the Barenblatt case and Uphaus v. Wyman,2™ which sustained a
contempt conviction arising from the same investigation of the New
Hampshire Attorney General as had been involved in the Swcrzy case.

Uphaus refused to supply the guest list of a summer camp run by the

New Hampshire World Fellowship Center, of which he was executive

director. The Court declared that the nexus between the World Fellow-

ship Center and subversive activities disclosed by the record justified

the Attorney Generals investigation. It held that the governmental

interest of self-preservation “outweighs individual rights in an associ-

ational privacy . . T’11 and ruled that Pennsylvania v. Nelsonr™ did not

preclude state investigation and prosecution of sedition against the state

itself
279

The Barenblatt case specifically held that the power of Congress to

investigate the Communist Party is not to be denied because the field

of education might be involved,280
for Congress is not “precluded from

interrogating a witness merely because he is a teacher. An educational

institution is not a constitutional sanctuary from inquiry into matters
that may otherwise be within the constitutional legislative domain merely
for the reason that inquiry is made of someone within its walls.”2* 1

J. Pennsylvania v. Nelson

The defendant, an acknowledged member of the Communist Party,

had been convicted under the Pennsylvania Sedition Act of knowingly
advocating the overthrow of the Government of the United States by
force and violence. The United States Supreme Court, affirming292 the

Supreme Court of Pennsylvania, which reversed the conviction,293 held

that the Smith Act of 1940 had superseded the Pennsylvania Sedition

Act and based its decision on three grounds: (1) that Congress intended

to be the exclusive occupant of the field of sedition; (2) that federal

interest is so dominant in the field of sedition that it precludes state

laws on the same subject; and (3) enforcement of state sedition acts

presents a serious danger of conflict with the administration of the

federal program.28*

276. 360 US. 72 ( 1959).

27?. Id. at 80.

278 350 U S. 497 (1956).

279 :60 US. at 76.

•>8': 60 US. at 129.

21. V at 112

: 1'.. ' -0 U S. 49." ' Thirty-five state!- jiisurcessfuliy petitioned the Court to re-

.s occis’on. Testimony of Frank B. Ober, Senate Hearings at 84.

Commonwealth v. Nelson, 377 Pa. 58, 104 A.2d 133 (1954)

US at en? to
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1.

Congressional Intent

The Court asserted that Congress intended to eliminate state prose-

cutions in the field of sedition
SB5 but did not cite a single passage from

any pertinent statutes indicating such an intention. Nor did the Court,

in support of its position, refer to any hearings or reports of congres-

sional committees, or any statements made by sponsors of pertinent

bills, or any speeches delivered by member* of Congress during the

ensuing debates on the bills. No such references were made since all

available evidence would have completely contradicted the Court. For

example, during the debate on the Smith Act. its sponsor. Congressman

Smith, declared that his bill “had nothing to do with state laws.”3** He is

also on record as stating that Congress never “had the faintest notion of

nullifying the concurrent jurisdiction of the respective sovereign states

to pursue also their prosecutions for subversive activities."**
7

Section 3231 of Title 18, United States Code, of the Smith

Act is part, provides:

The district courts of the United States shall have original jurisdiction, exclusive

of the courts of the States, of all offenses against the laws Of the United States.

Nothing in this title shall be held to take away or impair the jurisdiction of the

courts of the several States under the laws thereof.

The Supreme Court in Sexton v. Calijonua^ had earlier interpreted

this section as signifying that the states may enact concurrent legis-

lation in the absence of explicit congressional intent to the contrary.

Speaking for the majority in the Nelson case, Chief Justice Warren,

ignoring altogether the Sexton decision, claimed that the paragraph

preserving the states’ jurisdiction merely limited the jurisdiction granted

the federal courts.*** He cited nothing to substantiate this conclusion.

The Court mentioned two cases51*1

for the proposition that broad

treatment of any subject within the federal power bars supplemental

action by states, but both cases dealt with state legislation conflicting

with a comprehensive federal regulatoiy: *ebeme or plan. The Smith

Act does not create any statutory or administrative regulations and

“there is, consequently, no question as to whether some general con-

285. Ibid.

286. 84 Cong. Rec. 10452 (1939).

287. Quoted in Commonwealth v. Nelson, 3 77 Pa. 58, 90. 104 A.2d 133, 148-49 H9S7)

(dissent). The Court also ignored the fact that state sedition statutes were already existing

when the Smith Act wras passed and that some forty-two were in existence at the time

of its decision. Yet Congress at no time took steps to limit state action in this area

See 350 US. at 514-1' n.4 (dissent).

288. 189 U S. 319, ”4-25 (1903)

289. 3S0 U.S. at 501

290. Rice v Sante Fe Elevator 0>rp ;3.S. 218 (1947); Charleston & W.C. Ry. v.

Vamvilk Furniture Cr, 237 U.S- 597 (1915).
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gressional regulatory scheme might be upset by a coinciding state

plan.”
391

2.

The “Dominant" Federal Interest in the Field of Sedition

The Court held that federal interest in internal security is so domi-

nant as to bar state laws.*03 Again, there are no continuing regulations

emanating from the Smith Act with which state sedition laws might

interfere, as could be true, for example, in a situation involving federal

regulation of foreign affairs or coinage.

A clear-cut precedent for state sedition statutes is found in Gilbert

v Minnesota-*3 where the federal interest in raising armies did not

prevent the Court from allowing Minnesota to punish persons who

interfered with enlistments, even though a comprehensive federal crim-

inal law prohibited identical activity. The Gilbert Court maintained

that a State “has power . . , to restrain the exertion of baleful influences

against the promptings of patriotic duty to the detriment of the welfare

of the Nation and State. To do so is not to usurp a National power,

it is only to render a service to its people . .
.’
,3M

To circumvent this precedent, Chief Justice Warren asserted that

the Gilbert Court had construed the Minnesota statute as a local police

measure rather than as one relating to the raising of armies for national

defense.
20® A reading of the case clearly shows, however, that the

Gilbert Court had interpreted the statute only alternatively and that its

main holding was that states have a concurrent interest in, and there-

fore a concurrent jurisdiction over, matters dealing with the armed forces.

The argument for invalidating a state statute in Gilbert was much

stronger than in the Nelson case, inasmuch as the Constitution expressly

gives Congress the power to raise armies. No such exclusive power is

granted with respect to sedition.

3.

The Danger of Conflict

As sole support for its claim that state sedition acts present a serious

danger of conflict with administration of the federal program, the Court

cited statements by President Roosevelt and by J. Edgar Hoover which

291. 350 U.S. at 514 (dissent). See also Kelly v, Washington, 30? U.S. 1 (1937), where

the Court in upholding a state statute stated: “The principle is thoroughly established that

the exercise by ihe State of its potice power, which would be valid if not superseded by

federal action, is superseded only where the repugnance or conflict is so ‘direct and positive’

that the two acts cannot be reconciled or consistently stand together." Id. at 10.

292. 350 U.S. at 504.

293. 254 U.S. 325 (1920).

294. Id. at 331.

295. 350 U.S. at 501.
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urged, in substance, that any espionage or sabotage information ob-

tained by the states should be turned over promptly to the F.B.I.39*

These statements, however, merely reflect the necessity of cooperation

between the states and the federal government which J. Edgar Hoover

has always favored.
1*7

The Court completely disregarded arguments proffered by the De-

partment of Justice in an amicus curiae brief which pointed out that

administration of existing state sedition laws had yet to impair federal

enforcement of the Smith Act.
1** The Department counseled that

:

The significance of this absence of conflict in administration or enforcement of the

federal and state sedition laws will be appreciated when it is realized that this period

has included the stress of wartime security requirements and the federal investiga-

tion and prosecution under the Smith Act of the principal national and regional

Communist leaders .... [T]he Attorney General of the United States recently in-

formed the attorneys general of the several stales . . that a full measure of federal-

state cooperation would be in the public interest.***

Thus we have the Court overturning a state statute partly because

it feared a possible conflict in the administration of the federal and

state statutes, even though those charged with their administration had

no such apprehension. Clearly the Court has interfered where it should

have not.

As the Nelson decision remains objectionable, Congress should act

on the A.B.A.’s recommendation that legislation be passed embodying

Congress’ intention that state statutes proscribing sedition against the

United States shall have concurrent enforceability (Resolution I).
300

It is of great importance to the nation that all available competent

manpower be utilized for the detection and prosecution of subversion,

296. H. it 506.

297. Ia 1936, Hoover declared: *Th# Federal Bureau of Investigation believes that the

secret of crime eradication Bet wot hi a national police force but in solidarity and the

combined finking of all law taiMM agencies It believes in a close-knit cooperation,

each unit capable of handling KsjPNBHF problems, but also, when necessary, of mobilizing

its efforts in a concerted drive against the criminal element of this country." Quoted in

Whitehead, The F.B.I. Story ISO (1956).

298. Quoted in N Y. Thnes, Sept 15, 19S5, p. 19, cols 1-4. See also .ISO U.S. at 518.

199. Brief for the Department of Justice as Amicus Curiae, pp. 30-31 Deputy Attorney

General Lawrence E. Walsh recently testified that whatever conflicts cast between state and

federal law enforcement agencies are of a minor nature, adding that there “aren’t enough

people to do the work ” Senate Hearings at 402

300. A.BA. Resolutions at 407. In a later case, Uphaus v. Wyman, 360 US. 72, 76

(1K9), the Court held that the Nelson decision had not "stripped the States of the right to

RMNact themwlves," thus upholding state laws prohibiting seditious acts against the state

The Court referred to the Nelson case as holding precisely that the Smith Act

eafotceabtitty of the Pennsylvania Sedition Act which proscribed the same

jlhtorit advocacy of the overthrow of the United States by fear and vio-
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V. The Effect of Supreme Court Decisions on Internal Security

Efforts and Communist Party Activities

The Committee on Federal Legislation of the New York City Bar

Association reports that the A.B.A. Special Committee ‘ offers no support

for its charges” that recent Supreme Court decisions have “encouraged

an increase in Communist activity in the United States or . . . have

caused a ‘paralysis of our internal security.’
”M1 On the contrary, there

is abundant evidence to justify the conclusions of the A.B.A. Committee.

Fifteen Smith Act conspiracy indictments were filed prior to the

Yates case. Out of 30 pre- Eater defendants who went to trial, 28 were

convicted, and each conviction was affirmed on appeal. Of 84 post-

Vates defendants who went to trial, 76 were convicted, but all convic-

tions were reversed on appeal. Adding the indictments dismissed against

19 defendants who were not tried and that against one defendant who

had a “hung” jury makes a total of 96 defendants who directly benefited

from the Vales decision. Of these 96, all have been freed, except six

who have been retried and convicted in Denver and whose appeal is

pending, and six defendants in Cleveland who have yet to be retried.

The trial time spent by the Government in cases reversed because of the

Yates decision totals 4/t years. After all this time, to say nothing of

the hours spent in preparation for trial, the net result of the Yates case

is that 84 leaders of the Communist Party have gone scot-free and 12

more may well be on their way to freedom. The sentences that had

been imposed on these freed Communist Party leaders total 312 years.

It would indeed seem that our “security has been weakened” not only

by putting back into circulation these leaders of the communist con-

spiracy, thus leaving them free to continue to work for the ultimate

enslavement of the United States, but also by making further prosecu-

tions an extremely hazardous venture. The Yates decision has in truth

rendered the Smith Act almost unusable for the conviction of commu-

nists. No new Smith Act conspiracy indictments have been filed since

it was handed down. Of course, not only have federal prosecutions

been crippled, but the Court, through the Nelson case, has prevented

the states from initiating similar prosecutions on the ground that the

now emasculated Smith Act has pre-empted the field.

The following tabulation of the history of these indictments demon-

strates that the Supreme Court has indeed made, as one federal judge

has said, “a virtual shambles”*02 of the Smith Act.

301. 14 Record at 255.

3D2. Judge Richards H. Chambers in Fujiraoto v. United States, 251 F.2d 342 (9th Cir.
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Acquittals Convictions Ultimate Dispositic

New York (S.D.):

12 indicted (1 not

yet tried, too ili)

Baltimore:

6 indicted

/New York (S.D.):

I 21 indicted*

1(1 died)

1 1 on 10/ 14 49

(6yt mos. trial)

Aff’d, United States v. Den-

nis, 341 US. 494 (1951).

6 on 4/1/52 Aff’d, Frankfeld v. United

{2 l/i mos. trial) States, 198 F.2d 679 (4th

Cir. 1952), cert, denied, 344

U.S. 922 (1953).

11 on 1/21/53 Aff'd, United States v. Flynn,

(9 mos. trial) 216 F.2d 354 (2d Cir. 1954),

cert, denied, 348 U.S. 909

(19S5)

.

New York (S.D.)

:

7 indicted

(remaining from

.above 21*)

6 on 7/31/56 Rev’d, United States v. Jack-

(3/a mos. trial) son, 257 F.2d 830 (2d Cir.

1958) ;
all ordered acquitted.

Los Angeles:

15 indicted (1 not

tried, too ill)

14 on 8/S/52

(6 mos. trial)

Rev'd, Fates v. United States,

354 U.S. 298 (1957); 5 or-

dered acquitted; 9 new trials;

indictments dismissed at Gov-

ernment’s request, 12/2/57.

S. Honolulu:

7 indicted

7 on 6/19/53

OVi mos. trial)

Rev’d, Fujtmoto v. United

States, 251 F.2d 342 (9th Cir.

1958) ;
all ordered acquitted.

6. Pittsburgh

:

6 indicted (1 not

tried, too ili)

5 on 8/20/53

(9y» mos. trial)

Rev’d, United States v. Mes-

arosh, 352 U.S. 1 (1056);

indictment dismissed at Gov-

ernment’s request, 9/13/57.

7. Seattle:

7 indicted (1 died)

5 on 10/10/53

(5 {4 mos. trial)

Rev'd, Huff v. United States,

251 F.2d 342 (9th Cir.

1958) ; all ordered acquitted.

8. Detroit:

6 indicted

6 on 2/16/54

(3)4 mos. trial)

Remanded l'or reconsideration

in light of Vales, Wellman v

United States, 354 U.S. 931

i 1957) ;
rev’d on rrtri'il.

tn-iK -v-nt dismissed at Gov-

ern^vnl’s request, 9/16/58
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St. Louis:

5 indicted

Philadelphia:

9 indicted

Cleveland:

11 indicted

New Haven:

8 indicted

(“hung” jury on

one def.)

Denver:

7 indicted

14, San Juan, P-R.

11 indicted

Acquit teds Convictions

Post-Yates (continued)

' 7 on 5/28/54

(4 mos. trial)

9 on 8/13/54

(4J4 mo* HW>

6 on 2/10/56

(3 mos. trial)

6 on 3/29/56

(S mos. trial)

7 on 5/25/55

(2 mos. trial)

Boston:

7 indicted (1 died)

Ultimate Disposition

Rev’d, Sentner v. United

States, 253 F.2d 310 (8th Cir.

19 $8) ;
indictment dismissed

at Government’s request,

10/10/58.

Rev’d, United States v. Ku%-

ma, 249 F.2d 619 (3d Cir.

1957); 4 ordered acquitted;

5 new trials, 11/13/S7;

dictment dismissed at Gov-

ernment's request, 5/15/58.

Rev’d, Brandt v. United

States, 256 F.2d 79 (6th Ck.

1958) ;
awaiting new trial.

Rev’d, United States v. Sil-

verman, 248 F.2d 761 (2d

Cir. 1957); all ordered ac-

quitted; cert, denied, 355

U-S. 942 (1958).

Rev’d, Bary v. United Stater,

248 FJd 201 (10th Cir.

1957) ;
indictment re: 1 def.

dismissed at Government’s re-

quest, 1/27/59; 6 recon-

victed, 3/12/59; appeal pend-

ing.

Indictment dismissed at Gov-

ernment’s request, 1/10/58.

Indictment dismissed at Gov-

ernment’s request, 11/8/57.

* tbp naralvsis of our internal security is seen

Another illustration of the I»™y DuUes?* The Court

in the results flowing from the
£ deny passports to com-

there held that the Secretary of S ate could no : y £ or even

munists or persons going abroad ^ w Hanes
,
Jr„

require non-communist aftida *PP“»1

Secur ity and Consular

Internal Security Ad-m— of th Bureauo^ ^ dedsion>

303. 357 U.S. U6 (1958).
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ame 1,150 persons with known communist affiliations have obtained

assports, among them an increased number of hard-core communists.3 '’4

te stated that “this is a gap in our defense which our enemies have not

een slow to take advantage of. Since the Supreme Court decision in

une 1958, many leading Communists have been able to travel to the

oviet Union because of the easing of restrictions in the issuance of

merican passports.” 306 These communists are thus free to go abroad

> be instructed in plotting the downfall of the United States through

jbversion, unhampered by any check on their activities. As discussed

irlier, the Witkovich case prohibits the Attorney General from ques-

oning subversive aliens who have been ordered deported as to their

ibsequent subversive activities. Certainly our internal security has

een weakened by these decisions.

The sweeping language of the Watkins case initially threatened to

id completely all effective congressional investigation of subversion,

ecause of this decision, the investigations of the Sf late Internal Se-

irity Subcommittee practically came to a standstill, while the House
rn-American Activities Committee operated under the severest handi-

ip.
80* Fortunately, the Barenblatt case307 has overruled Watkins in a

umber of substantial ways, and it is to be hoped that the paralyzing

jstrictions of the latter will be eased.

To sum up briefly, the recent decisions of the Supreme Court have
rippled our internal security efforts by, for example, rendering the

mith Act ineffective, restricting prosecution of subversives by the states,

ermitting subversives to travel abroad, preventing the supervision of

abversive aliens, and severely curtailing the power of Congress to

ivestigate subversion.

Supreme Court decisions also have abetted an increase in communist
ctivity in the United States. The Votes decision is hailed by a com-
munist leader as “the greatest victory the Communist Party ever had”
nd as a case which would “result in the rejuvenation of the Communist
'arty in America.”308

J. Edgar Hoover has frequently attested to the
ccuracy of this prophecy. In his year-end report to the Attorney
Jeneral, he stated that the American Communist Party during 1957
‘emerged from hiding with new confidence and determination,’ ” one

304. Testimony of John W. Hanes, Jr., Senate Hearinrs at 278.

305. Id. at 279.

306. See Rusher, Can Congressional Investigations Survive Watkins?, National Review
ept. 7, 1957, p. 201. Congressional investigations of communism are a vital need. As J. Ed-
ar Hoover has admonished: “[Wr

]e may not learn until it is too late to recognize who
he communists are, what they arc doing, and what we ourselves, therefore, must do
lefeat them.” Foreword to Hoover. Masters o* Deceit at vii (1958)
307. 360 U.S. 109 (1959).

308. Quoted in Gordon, Nine Men Against America 143 ,195fc;.
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reason for its increasing boldness being a continued success in invok-

ing legal technicalities and delays’ ”« Exploitation of Supreme Cou

decisions has. beyond any doubt, encouraged this increased Communist

activity. _
VI. Other Critics of the Court

The American Bar Association has not been alone in criticizing recent

decisions of the United States Supreme Court. On August 23, 1958

meeting in Los Angeles, California, the Conference of State Chief Jus ces

in an unprecedented move, overwhelmingly approved a highly critica

report which expressed grave concern over the Supreme C“urt s

of “almost unlimited policy making powers” and stated that rece

decisions raised considerable doubt as to whether ours is a government

of laws or of men.’"
0 Impelled to speak out to uphold respect for

law” 11
' the jurists, including the eminent Chief Judge of the New

York Court of Appeals, Albert Conway, approved the following reso-

lution:

Resolved . . , . That this Conference hereby respectfully urges
,

th

(

at

Court of the United States, in exercising the great powers confided t0 *t for

termination of questions as to the allocation and extent of nationa. and S ate powers

respectively and as to the validity under the Federal Constitution of the exercise

of powers reserved to the States, exercise one of the greatest of all ,udic£
g«*J-

the power of judicial sclf-restraint-by recognizing and giving effect to the difference

beuveen that which, on the one hand, the Constitution may prescribe or penmt

and that which, on the other, a majority of the Supreme Court, as from tune o time

constituted may deem desirable or undesirable, to the end that our system of

federalism may^continue to function with and through the preservation of local

self-government.31 -

Tudge Learned Hand of the Second Circuit Court of Appeals has

scored the Supreme Court’s encroachment on the legislative domain as

“a patent usurpation” of power,"0 declaring that he never has been

able to understand on what basis the Court asserted or could assert its

notions of what was good for the community, “except as a coup de

main One cannot "frame any definition that will explain when the

Court will assume the role of a third legislative chamber and when it

will limit its authority to keeping Congress and the states within their

accredited authority.”
31 ' Hand contends that “it certainly does not

309. Quoted in the National Revirw, Jan. 11, 1958, p. 29.
e,

310. What 36 State Chief Justices Said about the Supreme Court, U.S. News & World

Report, Oct. 3, 1958, pp. 92, 102.

311. Id. at 94.

312. Id. at 92

313. Hand, The Bill o Rights 42 (1958).

314. Id. at 55.

315. Ibid.
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accord with the underlying presuppositions o
f popular government to

vest in a chamber, unaccountable to anyone but itself, the power to

supresi social experiments which it does not approve.”319 He decries

judicial intervention in due process cases unless it appears that the

statutes concerned are not “honest choices between values and sacrifices

honestly appraised.”317

Other jurists, state and federal, have been less restrained in voicing

their disapproval of the Court.818

Professor Edwin S. Corwin, noted authority on constitutional law,

has described the Watkins and Yates decisions as “irresponsible” and
“vicious nonsense,” and the Cole holding as “weird.”319 He asserts that

“the country needs protection against the aggressive tendency of the

Court.”
320 Other legal experts have also criticized the recent propen-

sities of a Supreme Court which, as one observer remarked, “has em-
barked upon a campaign to effectuate the personal preferences and
philosophies of its members.”321

316. Id. at 73.

317. Id. at 66.

318. For example, Honorable M. T. Phelps, senior justice of the Arizona Supreme

Court declared: “It is the design and purpose of the Court to usurp the policy-making

powers of the Nation. ... I honestly view the Supreme Court, with its present membership

and: predilections, a greater danger to our democratic form of government and the American

way of life than all forces aligned against us outside our boundaries.” Quoted in 104 Cong.

Rec. 12120 (daily ed. July 10, 1958). United States District Court Judge George Bell Tim-
merman has asserted the Supreme Court is a “

'hierarchy of despotic judges that is bent on

destroying the finest system of government ever designed. ’ ” Quoted in N.Y. Times, July 26,

1957, p. 6, col. 7. Of the 128 out of 351 active federal judges who replied to questionnaires

mailed them, 54% agreed that the Supreme Court “too often has tended to adopt the role

of policy maker without proper judicial restraint ’ How U.S. Judges Feel About the Su-

preme Court, US. News ft World Report, Oct. 24, 1958, p. 36. That criticism of the

Supreme Court by other judges is nothing new may be seen in the following statement

of Chief Justice Roane of Virginia concerning an opinion of John Marshall: “'A most

monstrous and unexampled decision. It can only be accounted for by that love of power
which history informs us infects and corrupts all who possess it. and from which even the

upright and eminent judges are not exempt.' ” Quoted in Freund, The Supreme Court
Crisis, 31 N.Y.S.B. Bull. 66 (1959).

319. Letter from Edwin S. Corwin to the N.Y. Times, March 16, 1958, 5 4, p. 10E,

col. 6.

320. Ibid.

321. Testimony of Lloyd Wright, former Chairman of the Commission or Governmental
Security, Senate Hearings at 461. Wright continued: “As Prof. Herbert Wechsler of the

Harvard Law School recently demonstrated in his Oliver Wendell Holmes lectures at the

school, the Court has failed to adhere to principle or to support its decisions with reason.

Often its conclusions are handed down vithour on nion and sometime- without argument.

Precedent ts ignored ar.t; discarccd. ano deds;c.:* have be delay c-' and postponed in

what appears to some observers to be a calculated campaign of v aiting until public

opinion is ripe to receive some new policy- -'.-.ruing that would be admirable in a political

statesman but ill-hwompR n !™rW
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Conclusion

The present members of the Supreme Court have assumed an un-

realistic attitude towards the Communist Party in the United States.

They have ignored warnings of former Communist Party members, con-

gressional committees, the F.B.I. and other governmental agencies, and

have instead imposed their own views on the nation in the form of policy-

making decisions beneficial to the Communist Part; and its members.

Particularly disturbing has been the Court’s disregard of precedent. The
frequency with which the Court has overturned previous decisions has

led to great instability and confusion in the law. The value of the Supreme

Court is greatly diminished when its decisions are predicated upon

what five justices personally happen to feel is best for the country.

Furthermore, in its rulings involving communists, it is clear that the

Court has frequently employed a double standard. Such use by the

Court is typical of many liberal leaders of the nation. They have con-

stantly switched principles depending on what happens to have been at

stake. When the Court handed down rulings which they disfavored,

these liberals were quick to condemn the Court, but now breathe fire

at any hint of criticism.
322

It is illogical to maintain, as some now

do, that legislation remedying Supreme Court decisions constitutes an

attack on the Court as an institution.
323

When members of the bar disagree with Supreme Court decisions, it

is their right, and indeed their duty, to criticize these decisions and to

suggest appropriate remedies. Hence, the report and resolutions of the

American Bar Association are completely justified.

As pointed out by the Association, the remedy for poor decisions lies

not in drastic curtailment of the Court’s jurisdiction, but rather in enact-

ing appropriate legislation to cure those statutory deficiencies which the

“Dean Erwin Griswold of the Harvard Law School has been an outspoken critic of

some aspects of the internal security system, but he, too, has taken the Court to task

for its current practice of delivering broad statements of law unrelated to the case before it,

causing confusion and doubt.

“The efforts of the States to combat the peril of the Communist conspiracy have been

weakened or destroyed by a line of decisions in the Supreme Court of the United States

similar in all respects to the decisions which have emasculated the Federal security system.”

Id. at 461-62.

322. On the other hand, it may be said with some justification that there are conserva-

tives who now strive to limit the jurisdiction of the Court who were among its strongest

defenders when President Roosevelt attempted to pack it. See, e.g., Westin, When the

Public Judges the Court, N.Y. Times, May 31, 1959, 5 6 (Magazine), p. 16. When the

progressives made their onslaught on the Court, “it was considered by the conservatives

as little short of treason to question the legitimacy of ... (the Court’s J power or to

criticize the manner of its exerc.

1

Boudin, Government by Judiciary 1 (1932).

323. See. e.g . :estimony of Joseph L. Rauh, Jr., Senate Hearings at 214. See also state-
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Court maintains exist. Many

version. It « hoped that ConBre s^uU ^ even the passage

more imperative of these. It
’

, . cuprerne Court bent,

of new legislation may not ^““^"‘tSe^S Act. But, on

stitutionalanwndmenns always avaB^le.^if^a

^ ^^ ^^
longer be necessary m view “‘^^"‘f^W^taker and Stewart,

S^,y«uh“

“^Sentiments expressed in another setting accurately reflect the views

held by many today:

Re,octant as we are to critic,* our supreme^ Sng
that when the members of that tnbuna *"

*
c jt i2ens of a democracy will study

down a decision, they must expect £**£»?* C,t““”
ons of „ur law, life and

and appraise these decisions. . . I
Traditional j

.

d the carefui thought

government are challenged by a HtaaH
and study of lawyers and E*®P •

-

1

. tions ^uch a result should, in candor and

prevail in our Government and ns in ’

' popular discussion and

logic and law. be achieved by „7ourC„nsti,u,ion.

not by the judicial procedure of an >d“lo8‘” "
'mretationsl . . . adopted by the

We therefore ho,* and pray that . . . novel Imterp A
peacefully and

Supreme Court will in due process be revised. To that end P

patiently and perseveringly work. 124

324. Statement of the American Hiewrchy, Nov. 20, 1048, in Catholic Mind, Jan. 1940,

pp, 58, 62-64.
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1 - Hr. Belmont
1 - Hr. Baumgardner

Rombtr 6,, 1958

Bwr k/t
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neraadM prepared to yew uwditi, Hr. Tboaac a,
elea, nnder date af ictebeg », 1958.

Your iotaraat aa wall aa that of Nr. Balsa
in caatMittliic the aallcleas attacks being aade m the
FBI Id the curreat saaar campaign against
gratifying. I have examined the Mterial
Nr. Bolan with great Interest.

os la very
compiled by

— . Kindly express to Mr. Bolan «y appreciation
fN the tine ana effort expended by hln in preparing _
bit aaaorandun. £
r-~ O

___ kith best regards,
mAiud a

*

NQV’-7t958

COMM.fl

NOTE ON YELLOW:

Sincerely,

Kdgar

Salutation and closing par letter to Cohn *10-
vfcich also related to current saear campaign against
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OFFICE OF DIRECTOR

FEDERAL BUREAU OF INVESTIGATION

UNITED STATES DEPARTMENT OF JUSTICE

*
December 29, 1959

Mr. To! son .

Mr. Belmont

Mr. pELoach

Mr. McGiitfe

Mr. Mohr'

Mr. Parsons

Mr. Rosen

\Z1

The attached book "Diary of a
D. A." by Martin M. Frank was
sent to the Director from Henry ^

<*Holt and Company, Inc.

,

38$, Madison Avenue, New York 17,Mw York.

Mr. Tamm

Mr. Trotter yl
Mr. Jonfrs^
Mr. tf.c. Sullivan

Tele. Room

Miss Holme:

Miss Gandy

Attachment

VV'

. -,n »i
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SUPREME COURT
APPELLATE OIV.S.ON • PIRST DEPAPTMENT

NEW YORK
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- ?7&>w

b*



October 20, 1959

PERSONAL

Honorable Martin M. Frank
Justice of the Supreme Court
Appellate Division
First Department
27 Matfiaon Avenue
Mew York 10, New Tort

My dear Judge:

M.L INFORMATION CONTAINED

HEREIN is unclassified^

date

* ... .

Just * 8l,art note to let you know of my aperelation
for your thexightfulness in making the manuscript of "Diarv nf s n a

a{Si*
1"“ - “

MfiUXDS

OCT 2 0 1959

COMM‘FBl

1 - Mr. DeLoach

Staearely youra,

2< Edgar iloovst

?a*

NOTE: See Jones to DeLoach memorandum dated lfelg^4$tpiLned
Of a D. A." by Martin M. Frank,Jdstlce, Appellate Division New York
Court, JfcUFYork, New York. ” yT —==S9

fc, l/J

ip oct (W
MAIL ROOM {~1 TELETYPE UNIT I I



•REf- 94
October 20, 1959

/. s -'/va-/ — 'u

Ur. HoylL .VX-,.

'«», Bacon and O'&ea
20 Exchange Place
New Tort 6, Mew Tort

Dear Soy.

\ /

V-

lhart you for jrowr thoughtfulness la nuking

the Manuscript of Judge Frank’s book, "Dtarj of a D. A.

,

"

available to Mr. Deloach I am tending tbe manuscript to

you under separate cover so you may return it to Judge Frank.

Sincerely,

'm.

Belmont
D*Loach
McGuire
Mohr

Parson*

Rosen

Tamm
Trotter

W.C. Sullivan _
Tele. Room
Holloman

Gandy

MAIIXO w
~CT 2 0 1959

COMM-FB!

1 - Mr. DeLoach

2TOTE; See Jones to DeLoach Memorandum dated 10-16-59 captioned
• "Mary d»UA. " by Martin M. Frank, Justice, Appellate DivisionNew York Supreme Court, New York, New York,’

Cr'

l-

MAIL ROOM CD TELETYPE UNIT CD



Office Memo, .mdum

TO

SUBJBCT:

Mr. DeLd

• UNITED ST. ^ES GOVERNMENT

date: October 16, 1959

/WflM. K

^DIARY OF A D. A. "

BY MARTIN M\FRANK * ^NTAWE»

JUSTICE, APPELLATE DIVISION date

NEW YORK SUPREME COURT
NEW YORK, NEW YORK

Parsons
Rosen
Tamm
Trotter

W.C. Sullivan _
Tele. Room
Holloman
Gandy

You ask that we review ’’Diary of a D. A. ” written by
Martin M. Frank, a Justice of the Appellate Division of the Ney* York Supreme
Court. /(This manuscript was sent to you under a personal and confidential cover
by RojrCohn. The publishers of the book will be Henry Holt and Company.

Justice Frark writes in a very interesting manner re his experience
as a D. A. in Bronx County, New York. The book contains nothing new of interest

to us and although the FBI is mentioned in five or six places such references are

I

only in a collateral manner except in one instance where he clearly states the FBI
is a very efficient organization. Many cases prosecuted by Frank are described
as well as his work with the police and detectives in developing evidence sufficient

to go to trial. He emphasizes the importance of a district attorney proving a
person innocent as well as guilty and cites three or four illustrations to prove his

point. Throughout the book there is a very definite overtone that the D. A. ’s office

in Bronx is above dishonesty or political connivancy and that Frank himself bent

over backwards in every case to prove Ms honesty.

/
There is considerable discussion of legal matters such as search,

arrest, arraignment and interrogation but again nothing new. JusticeFrank states

he recognized the communist menace long before the public became aware of the

inherent danger in the movement and he briefly mentions a strike inspired by Party
members in New York in 1932 which led to the death of the wife of one of the

strike-bound companies employees. Ibis instance is handled with the greater

emphasis on the criminal aspect rather than subversive problems encountered.

We does mention that the photographs of Stalin and Lenin were prominently and
Ipenly displayed in the union hall of the strikers.

The facts in this case cannot be determined froog Bufiles. The
faternational Labor Defense provided an attorney for Sam WBjflptein, the Party
member who was accused of the homicide, and the yplv rqfaynce we found relating

1 - Mr. DeLoach
yjtiyEnclosures ft)

bic
IS 1M'lP



I

Jones to DeLoach memo

to this matter was a brochure published by the International Labor Defense
of New York City. This organization attempted to convert the Scottsboro

(Alabama) case into communist propaganda and came into conflict with the

National Association for the Advancement of Colored People and thereafter

repeatedly declined in power.

The book contains considerable discussion of purely legal matters
relating to such problems the police encounter including search, arrest, arraign-

ment and interrogation, but again nothing of particular interest to the FBI.

Roy Cohn specifically requested that the Director forward a brief note to

Judge Frank, if in fact, the Director had no objections to the way in which the attached
manuscript was written. While this is undoubtedly a move on the part of Cohn to

impress Judge Frank, there appears to be no overriding reason why a brief letter

could not be sent acknowledging receipt and review of the script. The letter is

marked personal so that Judge Frank will make no attempt to use it for publicity

or to impress Henry Holt and Company.

RECOMMENDATIONS:

1. That the attached letter be sent to Justice Martin M. Frank.

2 . That the enclosed manuscript be returned to Roy M.
and the attached letter sent to him.

Cohn,

- 2 -
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teC-60 <oX
January 5f 1990

—-aaS?.*U
,c

O^H

Honorable Martin U^Trmsk
Associate Justice of tae Supreme Court
Appellate Division

~ —
First Department
17 Madison Avenue
Hew York 10, HewJTork

My dear Judge:

Please accept my thanks for your thoughtfulness

^r
in making a copy of your book, "Diary of a D. A.

,
" available to

h j ft
me through the publisher, Henry Holt ana Company, Inc. Your

CD e:
—

kinefaess is indeed appreciated.

MBJIED 27

JAN f:o
comm-fbi w Sincerely yours,

Mr T n.,i

M r. A or
Mr
Mr.

Mr. sUc .m
?:r.

TUT HouVdf

D
NOTE: Bufiles reflect that through Roy Cohn, Judge Frank previously made
available the manuscript for his book. His manuscript was reviewed and it

vast determined that the book contains considerable discussion of purely
legal matters encountered by police officers including searches, arrests,
^arraignments and interrogations but nothing of particular interest to the

although the Bureau is mentioned in a favorable light in several instances
letter to Frank 10^90- §0, the Director acknowledged receipt of the manu-

grij^pnji ekpredpe^ appreciation for the references to the FBI. Address
ser prior correspondence. {

/<
‘
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1

UNITED STATES GOV ANIENT

Memorandum

subject:

Mr. Mohr

C. D. DeLoach

o
ROY COHN

date; January 8, 1960
Tolsor

Mohr .

Ml mfCHMftTlON CCKTMHEB v
Pargona _
Balmont _
Callahan .

DaLoach _

Malon.

*7

and January 8, I received calls from 0

McGuire
Roien
Tamm
Arolter

Oil

JandOPBof Roy CohnT s office in New York City,
advised ftoKCohn is currency overseas in connection with

completing arrangements with IngemarjfiQhansson, the heavyweight boxing
champion for a rematch with Patterson (R&y Cohn has formed a corporation
which will subsidize this event). ( V .

. r
^

/f

Both^^^andB^BFstated it was necessary for the members
of Cohn's corporation to submit fingerprints to the FBI so that final arrange-
ments could be completed for the corporation. This apparently is a New York
State Boxing Commission law. They advised the prints would be submitted
by the NY State Boxing Commission.^BB andBBBBreQuested that the
fingerprints be handled as expeditiously as possible in view of the fact that
Johansson is to arrive in the U.S. on Sunday, January 10, 1960. I told these
gentlemen we usually provide 48-hour service in connection with fingerprints.
They indicated the prints had been sent several days ago but had not yet been
heard from. A check with the Identification Division did not prove this to be
true. Th^ingerprints in question arrived the morning of January 8, 1960. 1

apprized him of this fact. He apologized for his original
assumption and stated they would appreciate any help we could give them. ^
1 toldBV we always provide expeditious service and that, of course,- we
were aware of their desires in this matter.

* w.C. Sullivan

T*l*. Room
* i Gondy

t

ACTION:

For information.

1

i CTD/SSb^
1 (4)

- *

' j;

r
\J

62 JAN 2C T960

JAN 18 1960

fen*
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UNITED STATES GOVE1 4ENT

Memorandum
TO

FROM

subject:

MB. A . H. BELMONT

MB. 0. H. SCATTERBAY

O
BOY MABCUS CONN
NAME CHECK REQUEST

A regular name check form was received by the Name
Check Section on March 24, 1960, from the Department of the
Army concerning the captioned individual, born February 20,
1927, New York, New York . This request was for any information

\ of a possible subversive derogatory nature available concerning
|
Cohn. The request was submitted in view of Cohn’s position as
Chairman of the Board, Lionel Corporation, New York City, with

. which the Army apparently has defense contracts

.

Bureau files reveal that an applicant -type investi-
gation was conducted in 1948 concerning Cohn when he was first
employed by the office of the United States Attorney in New
York City . This investigation was entirely favorable . He was
subsequently the subject of a full-field investigation conducted
in 1950 under the Loyalty of Government Employees program, which

4 investigation was initiated upon receipt of an anonymous letter
by the Attorney General concerning Cohn, who was then Assistant
United States Attorney for the Southern District of New York,
charging him with supporting Vito Marcantoni o and being

l affiliated with communist organizations . The investigation failed
t! to substantiate these allegations and Cohn was highly recommended
jjas to character and loyalty by persons contacted

.

In 1954 inquiries were conducted upon request from the
| ;

Department concerning allegations that Cohn, while with the
I United States Attorney’s office, had furnished unauthorized

,1 individuals information from FBI reports. These inquiries failed
.
to develop any information substantiating the allegation, (77-
37227; 121-22901; 62-97564)

Cohn has always been friendly toward the Bureau and has
indicated great admiration for the Director, He has on various
occasions conferred with Bureau officials and has personally
visited with the Director, He corresponds on occasion with the
Director and in November, 1958, the Director extended to Cohn
his thanks for Cohn’s remarks castigating the smear campaign
then being carried on against the FBI by nThe Nation " magazine

[and others, (62-97564)

- Mr ,

- Mr,
* \De2oach
Belmont «

N

ck Section

RE0 68

£3

C-r~v



Memorandum to Mr, Belmont

\

OBSERVATION:

With regard to the afore -mentioned investigations
conducted concerning Cohn, only the 1948 appl i cant- type and
the 1950 Loyalty of Government Employees investigations
are pertinent to the Army’s request . The results of the
applicant- type investigation are incorporated in the Loyalty
investigation , Reports of the latter have been previously
disseminated to the Department of Justice, Civil Service
Commission, and to the Office of the Secretary of Defense

,

RECOMMENDATION:

That reports of the 1950 Loyalty of Government
Employees investigation be furnished to the Army in resp
to its name check request.

j/fW' \

-ne Army i n response

0+
b'
1"

s

rP

2 -
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UNITED STATES GOVERNMENT

Memorandum
Mr. Mohr May 24, 1960

C. D. DeLoach

ROY COHN
_ .-rC

’ *

secretary to Roy Cohn, called from New York j
at 4 p.m., 5/24/60. She stated Cohn had instructed her to get in touch with

me relative to advising that he i$§^fid to go on an 11 p. m. television show

,

tonight to argue the merits of tfij/Sobell case . His debate opponent will pe,
a Congressman whose name did not recall. jr J'*

stated that Cohn wanted to find out if we thought

|

it was proper for him to appear on this television program and also could

we give him a quick run down on th^obe^case so that he would have plenty
' of material for argument. 1 told was rather a rush order.

She replied that Mr. Cohn had only given her these instructions this morning
and that she had not had time to call sooner. I told^^UBH^F that under
the circumstances, she might desire to have Cohn call me personally regarding

the matter.

At 5:15 p. m. , Cohn had not called back. In the event he does
call back, he will be told that whether he appears on this television show or

not is entirely up to him. He will also be told that inasmuch as he was formerly
Assistant U, S. Attorney in New York, and counsel for the McCarthy Committee,
he is fully aware himself of all details of the Sobell case; consequently, there

appears to be little need for any assistance from the FBI. In brief, Cohn will not

be given anything.



O^noNM ro*M no. 10

UNITED STATES GOVEkN- ENT

'Memoranda,.

i

TO Mr. Mohr y

FROM
C. D. DeLoach r

subject; GEORGE SOKOLSKY
FUNERAL

Bi:

I represented the Director at George Sokolsky’s funeral
Friday, 12-14-62. The service was beautiful by its simplicity. George
had left a note to Roy Cohn to be opened upon his death, giving specific
instructions as to the funeral and burial. The funeral lasted 15 minutes.
It took approximately 2 hours to go out to the cemetery and back for the
burial.

I had the opportunity to speak to who plans to
call the Director in th^e^nearfuture merely to congratulate him upon
his goo^ecover^BBMIHM^^oftheJ^^^^^hain was also there,

was and many
There were approximately 2 5 honorary pallbearers in all. I signed the
register as the Directors representative.

oy Cohn owns the apartment that George lived in. He plans
to deed it immediately to the widow.

Rov^olm^approached me after the funeral and told me that
the Attorney General had greeted him very cordially outside the church
and had mentioned don’t worry about this case involving you. Just keep
up the practice of law rather than "maneuvering" so much.

ACTION:

126 , ,-2
CDD:eah .

(?)
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/7 )
Mr. Tolson _

^ jK^Mr. Belmont
/-/

r< * Mr. Mohr

/
zz:

Mr. De Loach: February 26, 1963

Mr. at s per _

K^/Ccllahun

Cor.rcd _
Y Mr. DeLoach

,
Mr. Evans

RE: > TAPE RECORDING OF THE "BARRY GRAY” SHOW Mr. Go! e

;
2-14-33, NEV/ YORK, NEW YORK, CONTAINING REMARKS'*- Roser^

OF MRS. MORTON SOBELL, STEPHEN LOVE Afm «»• SullNo*k£l
* ROY M. COHN ’ r~ A»-ALL H

HEHBN

DATE

IN IS

^^^^^Th^ape of the above interview has been reviewed
by SA Crime Research Section. It lasts approxi-
mately fifty-five minutes and is a partial segment of the entire _
program, which, from comments of the announcer (Barry Gray), appears to be
two hours in length. .;_w

Gray introduces the participants as Mrs. Morton Sobell, tlie

the convicted spy who is now serving a priso;

after his cc.

are: Stephe
c hon f

jOve.

‘rife of

sentence in a Federal penitentiary
or cc y to commit espionage. The other participants
a Chicago attorney who was formerly a professor at North-

western School of Law, is Chairman of the Committee on Grievances of the Chicago
Bar Association and the Illinois State Bar Association, and isralso Chairman of the
Supreme Court Committee on Character and Fitness

: fiov M.^Cohr
1

an attorney who
is a partner in the New York law firm of Saxe, Bacon and O’Shea, 20 Exchange
Place, New York 5, New York, is Chairman of the Board of the Lionel Corporation,
Director of the 5th Avenue Coach Lines in New York City, Professor of Law at New
York Law School, and was one of the prosecutors for the Government in the Sobell
and Rosenberg case.

\ ,

The program begins with a rather detailed and involved statement ^
by Mrs. Sobell who claimed that her husband was unjustly tried, unjustly sentenced,
and is now serving an unjust prison term. She claimed he was tried during the
Kcrant War in an atmosphere of hysteria, and that his cause for release from \
prison and complete withdrawal of all charges has been taken up by many religious {

leaders and Congressmen. Cohn and Love then make opening statements with X
appropriate platitudes to each other. This atmosphere does not last too long and
they are soon literally shouting at each other.

^

Cohn does a very effective job of "cutting up" Love, who is obviously^
i not well-prepared to defend or make statements on the case, in spite of the fact \\
\tfcat cm claims to have read the 2, 7CD pages of testimony on three separate occasion^
.Love states mat his purpose in appearing on the program is to try to convince Cohn
\oi the innocence of Morton Sobell and for Co.

pent ox Justice and the Administration to "undo a grave injustii

Cohn to use his influence with the Depart-

M.f-S 7 i«« 'HOT ’rv^RT)
19 r

3



Informal Memo, M. A. Jones to DeLoach

There is no mention of the FBI; however, there are many references
to the Supreme Court’s refusal, on seven separate occasions, to review the merits
of the case. Love frequently becomes quite flustered and is unable to make an
adequate rebuttal to Cohn's statements. Specifically, on one point which Cohn
frequently asks as to why Sobeil never took the witness stand in his own defense,
Love states that this was the fault of Sobeil’ s attorney and that Sobeil should have
testified in his own defense. The interview ends with the possibility of a continua-
tion of this discussion between Cohn and Love at some future time on this program.

Enclosure
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AUtNfOMATlOH CONTAINED v

KFflEtM IS UNCtASSiFtEO^

ROY M. COHN
HAS BECOME COUNSEL TO THE FIRM OF

SAXE, BACON 6c BOLAN

THE SUCCESSOR FIRM TO

SAXE, BACON & O'SHEA

598 MADISON AVENUE
NEW YORK, NEW YORK

PLAZA 2-6100NOVEMBER 1ST, 1964



February 21, 1866

PERSONAL

Mr. Roy M. Cohn
Saxe, Bacon and Bolan
598 Madison Avenue
New York, New York 10022

Dear Roy:

all information contained

Assistant Director John F. Malone of

our New York Office has advised me of your encounter

with Rex\$tout on JohnVebel fs radio program last

\
Thursday evening and I could not let the opportunity

V'//
^ol»on

DeLooch -

Wick

Cal I oh on

Comod
Fell

pass without expressing my deepest appreciation.

Your support means a great deal to me and I sincerely

hope that the future efforts of the FBI will continue to

merit your approval.

Sincerely,

1 - New York
Wr^ b - t v

1 - Mr. DeLoach
1 - Mr. Wick O 9

(7)

/ ;r

FEU

t
* j' f

ROOM L_J TELETYPE UNIT i~ 1
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UNITED STATES GOVERNMENT

Memorandum
Mr. De

from A. Rosen

SUBJECT: UNKNOWN SUBJECT;
THREAT MADE TO

January 12, 196?

l - Mr. DeLoach
' “

I - Mr. Rosen t

ELLANEOUS
INFORMATION CONCERNING

ASAC Clark, Chicago Office, called and stated that Roy Cohn,
former Assistant U.S. Attorney in New York City, had contacted the Chicago
Office and related a threat which had been made on the life of an acquaintance,
one

According to Cohn, he is temporarily residing at the i

Wtm in Chicago and when he returned to his hotel today, he received a
note stating "Push andKill be hurt. " This note was left with the
Desk Clerk and was not sent through the mails.

ed to be Cohn’s girl friend and is a
telephone operator at the

Cohn explained that he is in Chicago concerning a proxy fight
being held in connection with the control of the Mercantile National Bank.
Cohn feels that this threat has been made in connection with the fight to
obtain control of this bank.

Our Chicago Office is presenting this matter to the U. S.
Attorney, although it does not appear there is any Federal violation involved
nor are the negotiations concerning the control of the Mercantile National
Bank of interest at this tin^e. Cohn understands that the FBI cannot provide^

n

him protection. S £-lU ^ ^ -7^
. Cohn told ASAC Clark that he

1

might contact someppe at the
I Bureau concerning this threat.



UNITED STATES G ERNMENT

Memorandum
Mr. Bishop January 18, 1968

FROM M. A.

si bject ARTICLE BY ROY COHN
CHIEF COUNSEL FOR
SENATOR JOSEPH MC CARTHY’S

'

)

y Tio'l-r _

X Tele. Po

INVESTIGATING SUB-COMMITTEE, IS

1953-54 <-''»-8.<f W - rM-'rTr
DATE.-?. •

^

The February, 1968, issue of "Esquire” contains an
article titled: ^'Believe me, this is the truth about the Army-MeCarthy
hearings. Honest, " by Roy Cohn. It is a rehash of the highlights of

the hearings heard and seen on the national TV network. It is, more
or less, a self-analysis by Cohn to show his "immense political naivete"
in 1953-54 compared to his present day status as a "New York lawyer
seasoned by fourteen more years of experience," FBI is mentioned in

f a factual way on pages 59 and 124. Nothing derogatory. Of possible
interest to the Director are the following sentences on pages 123 and 124.

"Similar misplaced emphasis was put on the famous
'purloined letter. f For an entire year, a document had been
locked in Senator McCarthy's office files. It was addressed to

Major General A. *•; Bolling, chief of Army Intelligence,

bearing the typewritten closing: 'Sincerely yours, J. Edgar
Hoover, Director.' At the top were the words: 'Personal and
confidential, via liaison. 1 The document disclosed that persons
with known Communist records were employed at the Fort
Monmouth radar and research laboratory, one of the country's
most sensitive and secret installations The letter created a
sensation at the

iJLf7s64-7?
124 Cohn states this letter had been given toI On page 124 Cohn states this letter had been given to

[McCarthy one year earlier by a G-2 officer who was disgusted that no
/Army action had been taken on the matter. — *

Cohn states that his first appearance on
was disaster. "I committed virtually every possible hhmfor. I w^s rTl_

rambling, garrulous, repetitious. I was brash, smug and smart-alecky.

1 - Mr. DeLoacfi*! 1 T A . sV
1 - Mr. Bishop
X - Miss Gandy 4l * '

TINUED - OVER CIU*-
1
:



M. A. Jones to Bishop Memorandum
RE: ARTICLE BY ROY COHN

I was pompous and petulant. " He tells how McCarthy and his friends
urged him to obtain a lawyer for himself but he refused. "Despite
my poor performance, I would go it alone. " (pp. 125, 126) Cohn
tells about a secret meeting he held with attorney Joe Welch in an
empty committee room. Welch agreed not to embarrass Cohn by
discussing his West Point rejection and draft status, while Cohn
agreed not to discuss Welch’s young partner, Fred Fisher, and his
membership in the National Lawyers Guild. Cohn said McCarthy
agreed to the trade, but subsequently in a fit of anger over Welch !

s

type of questioning, McCarthy blurted out the Fisher case. (P. 129)
Cohn summarizes his opinions on the hearings in his last two paragraphs
on page 131.

"It fell to Joseph N. Welch of Boston to administer
the coup de grace. On the afternoon of June 3, tears streaming
from his eyes, Welch rose in the Senate Caucus Room to deliver
his unforgettable Fisher Soliloquy. It was clearly MeCar thy* s

epitaph, and nobody in the White House, the Pentagon or at
home in front of the television set could have asked for a more
dramatic finish. Ironically, it was Senator McCarthy himself,
by his rash impulsiveness, who had made it possible.

"I doubt that anybody in public life could have survived
a barrage like the one directed against Senator McCarthy. It

was engineered in the White House, executed by the Army, abetted
by the U. S, Senate and exploited in all its goriness by the public
news media. Beginning with the secret meeting on January 21
right through the Senate vote in December, McCarthy’s fate never
could have been other than doom.

"

RECOMMENDATION :

For information.

of ^
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UNITED STATES GOVERNMENT

Memorandum
to Mr. DeLoach"p*V (

from A . Rosen
\ f

SUBJECT roy M. COHN
INFORMATION CONCERNING

DATE: April 30, 1969

1 - Mr . DeLoach
1 - Mr . Rosen
I -

1 -

1 -

1 -

1 - Mr, Callahan

Former Assistant to the Director Louis B. Nichols
furnished copy of affidavit from Milton Pollack, a New York
convict serving time on a state stolen securities charge, and
copies of affidavits from three New York Office Agents. All
affidavits relate to the prosecution of Roy Cohn by U. S.
Attorney Robert M. Morgenthau for alleged fraudulent financial
dealings in connection with the Fifth Avenue Coach Lines,
Incorporated, a defunct New York City firm, Cohn was indicted
in November, 1968, and January, 1969, by Federal Grand Jury
based on Securities and Exchange Commission investigation. No
FBI investigation conducted.

2 £ '

C 5 <

5

Cohn has alleged indictments were motivated by
personal animosity against him by U. S. Attorney Morgenthau and
in support of this contention introduced affidavit from Pollack
stating that U . S. Attorney Morgenthau and his assistants
promised Pollack assistance in getting a pardon if he would
help develop a prosecutable offense against Cohn. U. S.
Attorney Morgenthau’s refutation of this charge included
affidavits by three New York Office Agents acquainted with
Pollack, stating they knew of no collusion between U. S.

Attorney’s Office and Pollack in regard £o Cohji.- O
There is no record at Seat of Government as to the

affidavits filed by Pollack or the New York Agents. It appears
these affidavits were requested by U. S. Attorney’s Office.
New York, and should have been brought to the Bureau’s attention
for review and approval before being furnished to U. S. Attorney’s
Office. SAC Baker, New York, has been instructed to review the
affidavits and look into the circumstances of the preparation,
supervisory review, and submission of these affidavits and to
furnish explanations from Agent and supervisory personnel and
submit recommendations for appropriate action which may be



Memorandum to Jir. DeLoach
RE: ROY M. COHN

ACTION:

(1) Attached is a letter to Mr. Louis B. Nichols
in acknowledgment of his furnishing the ^bove referred to
affidavits

.

(2) Upon receipt of clarifying information from
New York as to the circumstances surrounding the preparation
and furnishing of Agents' affidavits, recommendations will be
made as to whether any administrative action is warranted.

2



April 30, 1369

1 - Mr. De Loach
1 - Mr. Rosen
1 - Mr. Malley
1 -

1 -

1 -

1 - Mr. Callahan

ttr* Louis B. Nichols
Box 41

0

9
v Bouts 1

I*eeburg,\ Virginia 1*075

Dear Blok:\

utarial which you furalahed to

)fr. DwLoach os' April *8, 1MB, relative to the

Boy Cohn Matter\n New Tork feme boon brought to

. « bp]My attoBtloc •predate your intereet la

Making this Material available.

Blnoerely

,

\ /
ALL INFORMATION COHTAiKEO

HEREIN IS UNCLASSIFIED

0ATE.^-<f;SfT.^^£

NOTE: See Memorandum Rosen t6 DeLoach, dated 4/30/69,
captioned /Roy U. Cohn; Information Concerning:"; MHHI

Mr. Nichols is on the Special Correspondents List

MAIL ROOM L, I TELETYPE l

P
O f



JOHN FDGAR HOOVER
. NiRECTOR

Federal Bureau of Investigation
United States Department of Justice

Washington, D. C.

April 30, 1969

Mr. Louis B. Nichols
Box 419, Route 1

Leesburg, Virginia 22075

Dear Nick:

TheNmateri al which you furnish£<f to

Mr. DeLoach on A^ril 25, 1969, relj^tive to the

Roy Cohn matter in\>T
ev, York

my attention. I appr&^ip^te your interest in

making this materia2/av a\l able

been brought to

Sincerely

,



TO

FROM

UNITED STATES G( ERNMENT

Memorandum
<r>r-

Mr. DeLoacIr'

T. E. Bishop

subject: LEO CHERNE
APPEARANCE ON WILLIAM
BUCKLEY TV SHOW

While talking with former Assistant to the Director L. B.
Nichols on other matters on 1/23/68, he advised me that he had been
informed that William Buckley recently made a tape of a TV show which
will be shown later in various parts of the country. The show featured
an appearance by Roy Cohn and covered principally the matters in Roy
Cohn’s recent article' iiTEsquire magazine about the Army-McCarthy

|
hearings. One of the panelists on the show was Leo Cherne, Executive

1 Director of the Research Institute of America. Mr. Nichols said he

,
was informed that during the discussion, Cherne made a statement to

I

the effect that he had opposed former Senator Joseph McCarthy in his
campaign for Senator from Wisconsin in 1946 because McCarthy was
supported by communists. Cherne said he had consulted Mr. Nichols,
whom he described as ’’the number two man to Mr. Hoover, M about
this and Nichols had suggested that he oppose McCarthy.

Mr. Nichols advised that he has absolutely,no recollection

pertain he, never so advised C

Our files reflect no information to indicate that Mr. Nichols
ever so advised Cherne and, in fact, reflect that the first time Cherne
hiM ever contacted Mr. Nichols was on 3/19/47 (which would have been
after McCarthy fs election), when he was referred to Mr. Nichols* office

by the Director’s office when Mr. Hoover could not see him. Their
ciscussion at that time, according to a memoranduor^bifiltfed by Mr.
Nichols dated 4/1/47, had absolutely nothing to do ^ith Jjpggrtirg.

: ECOMMENDATION: — *

The Crime Recoildb Bffvision^SIll follow this matter in order
w monitor the Buckley TV show dealing with Roy Cohn’s appearance.

^ - Mr. DeLoach
- Mr. Jones

l

T2B:mll f

nPIOTTJAT,

FILED

IN
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OVER COHN CASE

Judge Orders 2 Sides Not

to Discuss Transfers

By EDWARD RANZAL

|

Three Federal Bureau of**
^estigation agents have been

transferred from the New York

office after giving the Govern-

r
ment affidavits in the Roy M .

$) Cohn bribe conspiracy case.

The transfers were discussed

at a pre-trial conference

Wednesday before Federal

,Judge Inzer B. Wyatt. At the

jend of the conference, Judge

i Wyatt ordered that the law-

yers, court personnel and par-
(

ties involved not discuss any
aspect of the case with the

news media.

The trial is scheduled for

Sept 23.

Citing Federal guidelines,

“Free Press—Fair Trial” estab-

lished for the Southern District

of New York, Judge Wyatt

said: ‘‘I think we’re told to let

the ‘free press’ .alone. That’s,

the way I understand it.”
1

No Comment on Transfers
j

L
The F.B.I., the office of

nited States Attorney Robert!

M. Morgenthau and defen sej

lawyers would not discuss the'

|

transfer of the agents after the

court session.
' The indictment against Mr.

Cohn and three others stems

from the affairs of the Fifth

Avenue Coach Lines when the

city was taking it over in 1962.

At one time Mr. Cohn was a

director of the bus line, and

his law firm, Saxe, Bacon &
Boland, was counsel to the

company.
Mr. Cohn, who in addition to

being a lawyer is a financier,

was chief counsel in the nine-

teen-fifties to a United States

Senate subcommittee headed by
the late Senator Joseph R. Mc-
Carthy.

In pre-trial motions seeking

to throw out the present in-

dictment against him, Mr. Cohn
offered an affidavit by Milton

Pollack, an ex-convict, who
said that Mr. Morgenthau had
orders! him transferred from a

state prison to the Federal
- House of Detention to help get

ms» against

Alt INFrRWATIPN CONTAINED

HFHtiN iS t/NGl.AJttIF;.* .

The Washington Post
Times Herald

The Washington Daily News

The Evening Star (Washington)

The Sunday Star (Washington)

Daily News (New York)

Sunday News (New York)

New York Post __
The New York Times .*

...

The Sun (Baltimore)

The Daily World

The New Leader

The Wall Street Journal

The National Observer

People’s World

Examiner (Washington)

Du JM 2 fl jf-~3



gngflJng^Attemjt AHaflgd

Pollack swore that Govern-
ment prosecutors had asked
him to use electronic devices
to get the evidence but that
j“I did not do what Morgenthau
and his associates asked me to.”

In rebuttal, the Government
submitted . affidavits by tbe
(three F.B.I. agents who had
Talked to Pollack. They said that
Pollack had suggested to prose-
cutors that he was familiar
with the use of electronic
eavesdropping equipment and
that he would like to use it

against Mr. Cohn.
The three agents are Donald

E. Jones, with 24 years service

in the bureau, and Russell F.

Sullivan, 15 years’ service, both
assigned at the time to the or-

ganized crime unit, and Jack D.
jKnox, with six years* service,

assigned to the stolen-property
and securities unit.

The agents were said to have

been transferred to other areas

because they had violated an

F.B.I. regulation calling for

clearing with the F.B.I. in Wash-
ington the filing of affidavits.

;

At the pre-trial conference,!

Myron J. Greene, Mr. Cohn’s

lawyer, told Judge Wyatt that

the defendant’s right to a fair

trial had been prejudiced by

articles in two publications.
j

He said that a lengthy arti-

cle about the Cohn case had
been printed in the June 23
issue of the New York maga-
zine.

r 'This article.” he said, “had
rather bizarre comment that,

three F.B.I. agents were re-'

"moved from this district, and it

[implied that it was a result ofj

|Mr. Cohn’s friendship with J.i

Edgar Hoover. I greatly regret

[any publication of this nature.”

Dismissal Motion Denied

Previously Judge Wyatt had
thrown out the Pollack affi-

davit and had denied Mr. Cohn’s
motions for dismissal of the
indictment.

Prior to Judge Wyatt’s edict

against talking about the case,

Mr. Cohn had labeled the infer-

ence in the magazine article as
“pure baloney.”
The other article appeared in

the Diners Club magazine,
“Signature,” and Mr. Greene
said it put Mr. Cohn “in an un-
favorable light.”

Judge Wyatt said he had not
read either article and did not
want to. He suggested that it

was past histo^-

_
>v*“ o

f
the nre-

tnaicomerence, Judge Wyktt
informed the defense that he
had hired as a law clerk, John
D. Gordin, a, relative of Mr.
Morgenthau. Defense lawyers
offered no objection to Judge
V^ya^jwesidine at the Septem-
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COHN 8/31 NX

ADV FOR 6 PM EDT

„ JTSL.HPRr.; THRE:E: FBI AGENTS VHO,HELPED u.s. ATTY. ROBERT
M, MORGENTHAU IN HIS CASE AGAINST ROY M,' COHN WERE
PERSONALLY TRANSFERRED OUT OF NEW YORK CITY ON 36 HOURS NOTICE BY
FBI DIRECTOR J. EDGAR HOOVER, IT VI AS REPORTED Sir. . 7 .

Ui.i.iA'i Lr-M'ER T, A ?'JLIT7..-. n PiU /.r. -V INMNG REPORTER ,

SAP; IN AN AP.TICLF IN LIFE MAGAZINE THIS WAS JUST CNE
EXAMPLE OF THE WAY IN WHICH COHN’S "FRIENDS AND INFLUENCE."
PROTECTED HIM.

COHN, A2, WHO WAS CHIEF COUNSEL TO THE SENATE COMMITTEE
OF JOSEPH R. MCCARTHY AND NOV IS A NEV: YORK LAWYER AND
FINANCIER, IS SCHEDULED TO GO TO TRIAL IN SEVERAL WEEKS ON
CHARGES OF CONSPIRACY, MAIL FRAUD, BRIBERY, EXTORTION AND
BLACKMAIL.

BUT, LAMBERT SAID, THE EPISODE CF THE FBI AGENTS IN APRIL
"THOROUGHLY SHOOK UP SOME OF MORGENTHAU’S WITNESSES" AGAINST
COHN AND THE PROSECUTOR IS "HAVING A HARD TIME CONVINCING
PROSPECTIVE WITNESSES THAT THE COHN PROSECUTION WAS GOING AHEAD
AS SCHEDULED BY THE COURT." _ „„

LAMBERT SAID COHN’S "FRIENDSHIP" WITH HOOVER DATES TO THE
DAYS OF THE MCCARTHY HEARINGS. AMONG OTHER INFLUENTIAL FRIENDS AND
ASSOCIATES OF COHN’S HE LISTED SENATE REPUBLICAN LEADER
EVERETT M. DIRKSEN, COMMERCE SECRETARY MAURICE H. STANS,
DEMOCRATIC NATION A^ COMMITTEEMAN EDWIN L. VEISL, COLUMNISTS WILLIAM
F. BUCKLEY JR. AND JACK O’BRIAN AND LEWIS ROSENSTIEL,
MULTIMILLIONAIRE HEAD OF THE SCHENLEY DISTILLERIES COMPLEX.

I

THE FBI INCIDENT INVOLVED LOUIS NICHOLS, FORMER
ASSISTANT TO HOOVER WHO SINCE THE ELECTION OF PRESIDENT
NIXON "HAS BEEN FREQUENTLY MENTIONED AS A SUCCESSOR TO HOOVER,"
LAMBERT SAID.

AT COHN’S URGING ROSENTHSTIEL GAVE NICHOLS
A SJOO, OOO-YAR JOB AND STOCK OPTIONS IN 1957 WHEN HE
RETIREb FROM THE FBI, LAMBERT SAID. NICHOLS LATER BECAME
EXECUTIVE VICE PRESIDENT IN CHARGE OF CORPORATE DEVELOPMENT
AND PUBLIC AFFAIRS AND WAS ELECTEDTO THE SCHENLEY BOARD.

c?/ ^ rw cum**
(UTra /

NOT F.fv'-t

191 j 7

WASHINGTON CAP IHI!/ fff!W icr



•IT WAS NOT UNTIL LAST APRIL THAT NICHOLS HAD AN OPPORTUNITY
™ THE

V
FBI^GENTrBEL^^ AN

TO
J

INDia^
A
TS

C
AGAl1sT^I^

S SUB^ TTED ™ SEEKING VASSAL OF

„ JfHLi?FUDAVIT FR0M MILTON "MANN IE" POLLACK. WHO VAS SERVINGTIME FOR GRAND LARCENY AND AWAITING TRIAL ON ft CHARGE
OF POSSESSING STOLEN SECURITIES, CHARGED THAT MOPGENTKAU’S OFF1
HAD PROMISED TO HELP HIM GET A PARDON IF HF WOULD HELP

TRANSACTION THAT COULD
PXSHkIJLHifI .

PRCSECuTI0N l LAMBERT SAID.
A _

M^^MTHAU’S AIDES FILED AFFIDAVITS REFUTING THE CHARGES AN-AT THEIR REQUEST, SO DID FBI AGENTS DONALD JONES
RUSSELL SULLIVAN AND JACK KNOX, LAMBERT SAID Hp’sATr jontc
SULLIVAN "WERE CLDTIMERS WITH fHE BUREAU’ CONST DFRED TO°Br

S

AMONG THE BEST AGENTS IN THE NEW YORK OFflCE’S ORGANIZED CRIME

^VCoKer!"
CKETEER]NG SECTI0N " WHILE* KNOX WAS A

mistake of failing to submitCOPIES OF THEIR AFFIDAVITS TO THE WASHINGTON FBI OFFITE ac

U
C
KEERT

D
SAIP

CRE TURNING THE " 0VER TC THE u!
N
s!

B
ATTORNEY; KOVEVEH,

ove
EB

To^nichols
C
°who {^^to

^"HOOVER PERSONALLY ORDERED THE THREE AGENTS TR ANSFFPPrn

AND WAS^IVEN
R
30 DAYS PORT TO^iFnEW TOST^^NE^TO

1

•BUREAU ruLPi ARE ACCUSTOMED TO BEING ORDFPFD APOHNn tm

8/5! c
T
ill

w
-
ERE PAII) T0 D'° •

r«N*f^MAi amt
15 THAT MORGEN THAU WAS "FURIOUS* AND CONFRONTED
YKE ASSISTANT FBI DIRECTOR WHO HEADS THENE

^«J8r Kki?K I£7^ MAL0NE REPORTED BACK TO HOOVER.
P?^N?XT DAY HOOVER PERSONALLY DIRECTED THE NEW YORK

JltiLp OFFICE TO INFORM THE THREE WAYWARD AGENTS THAT THEY'MOV HAD UNTIL MIDNIGHT THE FOLLOWING DAY --56 HOURS IN ALL ~ TOR
adv

R
for°6

T
pm

I

edt
EV STATI0NS > vhich ™ey md? S lameert
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said.
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DIRECTOR J, EDGAR HOOVER WERE DESCRIBED IN A tTTr MArA7iMr^^
I
ARTICLE BY PULITZER PRIZE -WINNING REPORTER WILLI AM^L AMBERTCOHN, 42, WHO SERVED AS CHIEF C^EL TO THE SENATE COMMITTEE
Sf^FES 5a MCCARTHY IS SCHEDULED TO CO TO TRIAL INSEVERAL

TTEE

/WD
K
iLACKMAIL^
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IF COW THROUGH NICHOLS COULD BRINC ABOUT THE ARBITRARY
SS *

TRANSFER OF THREE FBI ACENTS, WHAT CHANCE HADJW ORDINARY CITIZEN?

/

0 y 191 5Er i 7 “ ;’J
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WASHINGTON CAPITAL NEWS SERVICE



"WORD LEAKED OUT OF THE U.S. ATTORNEY’S OFFICE THAT MORGAN THAU
LAS HAVING A HARD TIME CONVINCING PROSPECTIVE WITNESSES THAT THE
COHN PROSECUTION VAS GOING AHEAD AS SCHEDULED BY THE COURT.” >

r
LAMBER SAID COHN'S "FRIENDSHIP" WITH HOOVER DATES TO THE DAYS

OF THE MCCARTHY HEARINGS. AMONG OTHER INFLUENTIAL FRIENDS OF
COHN'S LISTED IN THE STORY ARE SENATE REPUBLICAN LEADER
EVERETT M • DIRKSEN, COMMERCE SECRETARY MAURICE H. STANS,
DEMOCRATIC NATIONAL COMMITTEEMAN EDVIN L. WEISL, COLUMNISTS
VI LL I AM F. BUCKLEY JR., AND JACK O’BRIAN, AND SCHENLEY MAGNATE
LEVIS ROSENSTIEL.

LAMBERT CITED COHN’S ALLEGED INFLUENCE WITH THE NEW YORK PRESS
AND SAID THE FINANCIER’S FREQUENT CLAIMS OF A ”VENDETTA" BEING
LAUNCHED BY MORGENTHAU OFTEN RECEIVED MORE PUBLICITY THAN THE
PROSECUTION. HE SAID BUCKLEY ARRANGED A $65,000 LOAN FOR A YACHT
THROUGH A COHN-CONTROLE D BANK AND O’BRIAN HOLDS A MINORITY INTEREST
IN A COHN -CONTROLLED RADIO STATION IN ATLANTIC CITY, N.J.

IN THE FBI INCIDENT, LIFE SAID THE AGENTS BECAME INVOLVED IN
THE CASE WHEN COHN’S LAWYERS SUBMITTED AN AFFIDAVIT ON SEEKING
DISMISSAL FOR THE INDICTMENT AGAINST HIM. THE AFFIDAVIT, FROM MILTON

v

"MANN IE" POLLACK. WHO WAS IN JAIL ON A GRAND LARCENY CONVICTION
AN D FACED CHARGE§ OF POSSESSION OF STOLEN SECURITIES, SAID
MORCENTHAU’S OFFICE HAD PROMISED TO HELP POLLACK GET A PARDON
IF HE WOULD HELP IN -INVEIGLING ROY COHN INTO SOME TRANSACTION
iTHAT COULD RESULT IN HIS PROSECUTION."

THE AGENTS AND MORGENTHAU ’S STAFF REFUTED THE CHARGES. EUT THE
AGENTS FAILED TO SEND A COPY OF THEIR AFFIDAVITS TO WASHINGTON AS
REQUIRED BY THE FBI. THE STATEMENTS WERE GIVEN DIRECTLY TO MORGENTHAU,
ACCORDING TO LAMBERT.

•THE AGENTS’ AFFIDAVITS WERE FILED WITH THE COURT LAST
,APRIL. COHN PROMPTLY TURNED HIS COPIES OVER TO NICHOLS, WHO

• CHARGED INTO THE WASHINGTON HEADQUARTERS OF THE BUREAU DEMANDING THAT
IITWE AGENTS BE CENSURED.

f-HOOVER PERSONALLY ORDERED THE THREE AGENTS TRANSFERRED OUT OF NEW
.MORGENTHAU WAS FURIOUS.- AND CONFRONTED ASSISTANT FBI
6r JOHN F. MALONE IN NEW YORK, WHO REPORTED TO HOOVER, LIFE
ED.

.
LAMBERT SAID THE NEXT DAY HOOVER PERSONALLY GAVE THE AGENTS 36

^ HOURS TO GET TO THEIR NEW ASSIGNMENTS.
YK92 OAED



LOUIS B. NICHOLS
Box 419, Rt . 1

Leesburg, Virginia 22075

4/25
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FD-3v 12*13*58) t

Trg#»mit the following in .

Dote: 5/9/69

(Type in plmin text or code)

(Priority or Method of Moiling

)

DIRECTOR, FBI
ATT: ASST. TO DIR. JOHN P. MOHR

*4 :

FROM : SAC, NY u , WFUrmption CTNTMi*

/ KBEm B U«tl«SmED

SUBJECT: ROY COHN; uTt-'F:/K;S r- ,t:

MISCELLANEOUS INFORMATION CONCERNING

Remytel 5/ 7/69 and Butel call today.

SAs J. D. Knox; R. F. Sullivan, and D. E. Jones were inter-
viewed by ADIC J. F. Malone in the presence of SAC J.K. Ponder today.
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FEDERAL 1 .E AG OF INVESTIGATION

4 7 1969

lector

Mt. Tolson. 5744

Mr. DeLoach, 5736

Mr. Mohr, 5525

Mr. Bishop, 5640

Mr. Callahan, 5515

Mr. Casper, 5234

Mr. Conrad, 7621

Mr. Felt, 5256

Mr. Gale, 1742

Mi. Rosen, 5706

Mi. Sullivan, 1026 9.SD

Mr. Tavel, 7746

Mi Trotter, 4130 JB

Mr. Beaver, 574

1

_ Mr. Cleveland, 1246

Miss Gandy, 5633

_ Miss Holmes, 5633

Mr. Hvde, 5525

Mr. Jones, 4264

Mx. Bishop

Mr. Casper

Mr. Callahan _
Mr. Conrad

Mr. Felt

Mr. Gale

Mr. Roeen|£.

—

Mr. Sullivan _
Mr. Tavel

Mr. Trotter —
Tele. Room _
Miss Holmes .

Miss Gandy _

232

vl)

_ Mr. Don ahoe

Mrs. Henley

-Miss Spear

_Miss Rolxrsky

1522_ Courier Service,

-Mail Room 5531

_ Reading Room, 5533

_ Records Branch

-Teletype, 5646

-Tour Room, 1734

-r/ <

See Me
Call Me

For Your Info.

For Approp. Action

_ Note 8c Return

Check files

S-

.
*

Jt t

C. D. Del.oar h

Room 5736, Ext. 555
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Transmit the following in .

AIRTEL

Date: 5/29/69

(Type in plaintext or code

)

DIRECTOR, FBI
.a ,HrnRf.K-rir,>i

contained

SAC NEW YORK «

O
ROY COHN

. CONCERNING
/Aistt//ksi tous -Zh r»*»

’""'‘isnliVut- *Hify
,t /*. y„i

Chief MUSi<r SILVIO J. MOLLO, WT, advises that
he has been in contact with the attorney for BERNARD REICHER,
who has agreed to have JREICHER testify for the government in the
trial of ROY C0HN*i2^. fir. MOLLO stated REICHER has accepted
the advice of his attorney and has agreed to testify in the COHN

trial, *• £ ^
t\ j/

MOLLO stated that since REICHER will^testify }/

r

for the government, it will be necessary that under* Rule 3 500

the government- produce information previously furnished by
REICHER which pertains to the matter at hand. Accordingly, J
in order that proper preparation may be made for the trial,

MOLLO stated that the USA’s office at this time needs to examine^ l+rr

i that material which the government would .have to produce. JMeVTttverH

an agent currently assigned to the will review the^S^-Tile
l referred to in reNYtel and thereafter turn over to AUSA MOLLO J

\the material required.

BUREAU
New york

REC 43

W * 4*
• * -r

.

•• •
- X"*!* -* w

54JUn1-196AM>
Approved: Z Sent

Special AgeWin Charge

62s[7f£ /- <?3 r

! ^ T *

.

*» m 2,1969 l ’•

^
,

-



CO
.

4 TO SAC HXf TOBK

PLAINTEXT

, Ml ^
HEKEtN # WC£*2SISJ JH
WK*?/**1 W -

ll^? 75^V-S'/•HHS*1

pi mat coBii niauaMn - htomatioh ounnno

(

-. Birm im twknttsix iixmin.

BUHEAU COKCUBS WITH TOOK BCaanDiTUM TBAT BOHUU

msanL axe hot to tat injected mo this ihvi amw
NHATSGBVEB. .THEBXPOKE, BV TOBK ADVISE D. t. ATTORNEY'S

OPTICS THAT SA DOKALD S. JOKES WILL HOT APPBAB AS NXQUESTED.

Haw York tor talatpps ft/ae/69 *HvlMd oit raquwat
troa 0. 8. Attorney's Offtos, Southern Dlstrlot oXlte

Hava SA Donald X. Jones, recently transferred to 8t.J^uis,
Ak Heelerk to — * l**—.'aAMUli J



VIA TELETYPE

VA* •*•26

FBI NEW YORK

V;AY 2 6 1969

enciphered

8-19 PM URGENT 5-26-69 WPK

TO DIRECTOR (PLAINTEXT) ,NfOAMAT10N CONTMNEB v

FROM NEW YORK 5P

ROY COHN, MISCELLANEOUS-INFO CONCERNING

Rr. Tolson_—-^ -

Mr. DeLoaclf^—

-

Mr. Mohr...

Mr. Bishop..

Mr. Casper

Mr. Callahan

Mr. Conrad— —
M r. F'lt W
l:v. Chile

,

Mi. IIoson.^l—iL

Mr. Sullivan

iMi. Tu.vl

Tel-. U--on» —
M S3 i! Isnas

Miss Gandy —

RE RECENT CORRESPONDENCE WITH BUREAU UNDER THIS

CAPTION, PARTICULARLY AS IT PERTAINS TO ADMINISTRATIVE ACTION WFIC*-

WAS TAKEN AGAINST SA DONALD E. JONES. SA JONES WAS TRANSFERRED TO

THE ST. LOUIS OFFICE AND TRANSFER HAS BEEN EFFECTED.

ON MAY TWENTY SIX, INSTANT, ALISAS PAUL L. PEPITO AND JOHN S.

ALLEE, SDNY, REQUESTED PRESENCE OF SA JONES LATTER PART OF THIS

WEEK. IN JUSTIFYING THEIR REQUEST, THEY FURNISHED FOLLOWING INFO:

ON JANUARY SEVENTEEN, LAST, 9EPNARD PEICHEE WAS NAMED

IN ONE COUNT OF A SIX COUNT INDICTMENT OBTAINED IN SDNY wwtrv

I ND I CTM j^NTorJ Nri<AD D I T 1 0 N NAMED ROY COHN, JOHN CURTIN AND JOHN KISER,

^ i-wum*0

IXAR-BRIBERY. CASE IS ON COURT CALENDAR FOR TPIAL SEPT. TWENTY

THREE, NEXT. ACCORDING TO PERITO AND ALLE^fifitJfe VIOLATION
/

,

rQorfwrss/** / . "J /'
;

'

DEVELOPED OUT OF A PRIOR S6C INVESTIGATION WHICH RESULTED I'N THE

DECEMBER SIXTY EIGHT INDICTMENT OF ROY COHN AND V ICTOR&MlJ$fc>.T .
^

ffeD FEDERAL INVESTIGATIVE AGENCY WAS INVOLVED IN ITAR
1

USA’S OFFICE DEVELOPED THE NECESSARY INFO TO OBTAIN INDICTMENT

THROUGH GRAND JUR,

END PAGE ONE

ELOPED T^E

fjmw-

-feUi-ir •<* .*'v.

& IW. DELOACH FOR THE DIRECTOR
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umv:;‘) states government

],Memorandum
yii\ Bishop ;

(V/‘ ^
V, \

'

I

* 1

DATE: 6/23/69
r\ ,

FROM :
M. A, janes

suijECT: PETER MAAS

SYNOPSIS :

New York Office has furnished a copy of 6/23 issue of "New York"

magazine. This magazine contains an article by Peter Maas which points out .

that three Agents of the New York Office were transferred because they had

given affidavits in the Cohn matter. The Director noted, "What do we know of
(

Peter Maas ?"

O
tec c /•

»Ll WFCBWMION
CONTAINED v" '



DETAILS

By airtel dated 6/18/69, the New York Office forwarded a
copy of the "New York" magazine of 6/23/6S. This magazine contains an
article by captioned individual which points out that three Agents of the
New York Office were transferred because they had given affidavits in the
Cohn matter. In regard to this article, the Director noted, fTWhat do we
know of Peter Maas?"

(DETAILS- -Continued Over)
- 2 -
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Dale: 6/18/69

.1 l:.e :o*low;r..j in
{Type ua plain text or code)

(Priority or Method of Mailing

)

DIRECTOR, FBI

FROl: SAC, NY (67-1777 )

RCY^CQiiM

;

INFORMATION CONCERNING

an article in Rev? lo
arcing the COHr case

,
called NYO this afternoon and referred^

York magazine , dated 6/2 3/69 , by _PETER MAAS_,

se. He said the magazine article points out

tnat SAs Knox, Jones, and Sullivan were transferred from HY^because '

^

-rav had given affidavits to Morgenthau's office in the COHN matter. x
HVv:aS informed that this office had no comment to make regar-

The PETER MAAS article referred to begins on page ^ in
g

the New York magazine, which is enclosed. This is for the Bureau's ~

information
-
and no action regarding it is being taken by New York. <

12- bureau (Enel.)
I-NY File 67-1777

*>T



Transmit the following in

AIRTEL

Date: 6/23/6!

(Type in plaintext or code)

\JURECT0R, FBI ,

'

J^^VNEW YORK *ii wrORMATiON cnNTAWEB^

HEREIN IS UNCLASSIFIED

/ WALL STREET JOURNAL DATE. .•T.VA .’ft

/ INFO CONCERNING 0

The foregoing is submitted for the information of

the Bureau and should additional data be obtained, it will be

promptly forwarded.
/

r
) _ Cf h ^ ^

$ - BUREAU •(:

1 - NEW YORK -J ,^1

t JUL30 196

« [< fit
12 1969

Approved: —^ / jfYj&X-

/ ol Aoent in Charge

owG’wrr

Firm

w
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Bum TO SAC CHICAGO
B: MX M. COOli IT AL.

traiUCU HUB BT IB WIIDURI, IT B BCBMABT TOR

ALL LOGICAL QOVESXBIT AORBCIES XMCLBDIM TB TBI TO FURNISH

corns or ait svch babbits c* cokfessichs.

A BTXBT or BBBAS BCOBBS HAS BXSCLOBD THAT APBAM

(OB AX VTBBAHCR SXMGI OB OB SIXTTTWO BT COBH TO TOOK

orrxci xi comcTHM with batbb captiobo qoob BN8BB; rot i.

COB BABB VICTIM; SXTORTIOH HOBOS. TOD POTWISHED INFORMATION

OH THU TO TB BBBAU BT TBHTTPS DABD ONE TOLVB SIXTTSXVBI.

PBMBAIT TO IB ABOB BOOST POB COPIBS OP OTTBRABCSS

BT AIT OP TB TUB BPEKDA1RS, BT BTDM AIKTSL COVER ZICLQSB

A COOT or TB DOCDBIT XI TOOB cm<3 BT BAI8 OP WHICH THE

APPARSIT DTTSRAICS BT COBS TO TOCS OPTICS CONCBRIUK THE EXTORTION

CAB WAS RRCORBBB.

ABOITIOMAU.T, BIICE COBH AMD OXBB INVOLVED IN TB CHBMHIP

OP PXTTH AVBBB COACH UBS, XBC., BAD COHBBCIAL XITBB8TS XI TB

CBICAOO ABA (PARTICPIARLT XI TB BABBWS FIELD), TOD AB BOERSTED

TO IBBOXATBUr ABB BXPEDXTIODBLT CCKDDCT A BTXBW OP ALL PIXIE XI

TODS OPPXCB XBCLMPIB8 BUCTHOBXC BOSTBILLAHCB PILES WBB IBB
XS A BOOED or AIT OCHTACT WXTB COB, KIBE ABD CBETXB. SUCH

VIEW COBCHBB A MEMO OP AMT DTBRABCB Of « APTBB ONE OME

BXXTTTWO. TB BBEEAB IB TO BB XBBDIATBLT ABVXBD «P0M COMPHTIOH

OP THIS BTXBW ABD IB AWT BVZBT BO LABS THAI BODAY , SIX THIRTY

IZTTWXB. IB THE 1TBXT THAT STATEBITE, CONFESSI0M8 OR OTHER

- 2 -



MWE

sum TO BAC CHICAGO
01 BOT a. COBH; IT AL-

TOVS flV VTOBAHCU BT THESE THESE RUQ0 IIS* OBI CMC SIXRTWO,

IE ASOITIOH TO TBS APPARENT VTTERAECK Dl TIB IXIOBXXON CASE

HUTIONED ABOVE, AES BOOHS TO SB IB TOSS BUBS, COBBS Of tUCB

VriBBAMCES SHOOLD BE BUB AVAILABLE TO WB BDBEAS OB IB IBS

BVEHT THAT THE BDBUB ALEEAST HAS COBIBS AS A BSSQLT OB

COBBOHICATIOHB SUBHL'FIEB TO THE BOBBAO, TBS EXACT LOCATION OB

•ggg m yngwTjap . fntm wtimirttaa

SBOOUD ALSO BE BSBHXSHES AST ABXXLXAST CBBICES IQBBSTED TO

RESOLVE POSSESSION CB SUCH OTUCKAMCBS IE THI EVENT TOOK CNFICE

ONCOVBK8 IKFQREATION SBBBABT IH NATURE WHICH IS HOT A DIRECT

RECOBDXNO OB A POSSIBLE BTTEKAHCX BT ANT OF THE THREE DEFENDANTS

.

- S -





VIA TLLETY
r

'p9°

ENCIPHEREDWA 27

FBI NEW YORK

11:40 PM URGENT 6-24-69 WPK

TO DIRECTOR (CODE)

<T ATTN. GENERAL INVESTIGATIVE DIVISION

FROM NEW YORK 5P

.0.

gasSS
ROY M. CONN, INFORMATION CONCERNING.

RENY AND BUREAU TELCALLS, JUNE TWENTY FOUR, INSTANT.

LETTER RECEIVED AT NEW YORK OFFICE (NYO) DATED

JUNE "NINETEEN”, LAST FROM OFFICE OF UNITED STATES ATTORNEY

(USA), SOUTHERN DISTRICT OF NEW YORK (SDNY) . IT IS ADDRESSED

TO ASSISTANT DIRECTOR IN CHARGE (ADIC) JOHN F. MALONE WHICH

IS SET FORTH VERBATIM: RE " UNITED STATES VERSUS ROY M. COHN,

JOHN A^KISER, JOHN F^CURTIN, BERNARD^REICHER. SIXTY NINE

CR. FIFTY FIVE".

"DEAR MR. MALONE:

"THE COURT IN THE ABOVE CAPTIONED CASE HAS ORDERED

THE GOVERNMENT TO MAKE AVAILABLE TO^^ENDANTS ROY M. COHN,

JOHN A. KISER AND JOHN F. CURTIN ^PIES OF ALL * STATEMENTS"

AND ’CONFESSION* OF SAID DEFENDANTS." REC’34 <£«* - ^ /

" THE COURT HAS DEFINED

TO INCLUDE:

STATEMENTS’ AND ’CONFESSIONS’
• JUN 27 1969

FND ' PAR

NY WRITING^SIGJIED BY. ..(DEFENDANT) AND ANY RECORD

b

b?c



)

}:
*

J
!

PAGE TWO

. MADE IN WRITING OR BY ANY ELECTRIC, ELECTRONIC, MECHANICAL,

PHOTOGRAPHIC OR OTHER MEANS, OF ANY WORDS UTTERED BY

HIM} 'STATEMENTS’ AND 'CONFESSIONS' DO NOT INCLUDE ANY

ANALYSIS, INTERPRETATION, SUMMARY, IMPRESSION, OR PARA-

PHRASE MADE BY GOVERNMENT AGENTS OF WORDS UTTERED BY

DEFENDANT; 'STATEMENTS' AND 'CONFESSIONS’ DO NOT INCLUDE

'REPORTS, MEMORANDA, OR OTHER INTERNAL GOVERNMENT DOCU-

MENTS' .. .EXCEPT SUCH PARTS THEREOF AS PURPORT TO REPRODUCE

*THE EXACT WORDS USED BY DEFENDANT..."

"THE COURT HAS ALSO ORDERED THAT THE 'DUE DILIGENCE'

PROVISION OF FEDERAL RULE OF CRIMINAL PROCEDURE SIXTEEN (A)

(ONE) REQUIRES THE GOVERNMENT TO INQUIRE FOR STATEMENTS OF

DEFENDANTS COHN, KISER AND CURTIN FROM ANY FEDERAL GOVERNMENT

AGENCY ENGAGED IN THE INVESTIGATION OR PREPARATION FOR TRIAL

OF THIS MATTER.

"WOULD YOU PLEASE NOTIFY US IN WRITING WHETHER

THE FEDERAL BUREAU OF INVESTIGATION HAS WITHIN ITS POSSESSION

ANY SUCH 'STATEMENTS’ OR 'CONFESSIONS' MADE BY ANY OF THE ABOVE

DEFENDANTS ON OR AFTER JANUARY ONE, NINETEEN SIXTY TWO, AND IF

END PAGE TWO
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PAGE THREE

SO, WOULD YOU PLEASE FORWARD COPIES THEREOF TO US SO THAT THEY

I REACH US BY JULY SEVEN, NINETEEN SIXTY NINE.

VERY TRULY YOURS,

ROBERT M.MORGENTHAU

UNITED STATES ATTORNEY

BY

JOHN S. ALLEE

EXECUTIVE ASSISTANT

UNITED STATES ATTORNEY"

IN REGARD TO THE ABOVE QUOTED COMMUNICATION THE
‘

POINTS OUT THAT THE RESULT OF AN-ELSUR CHECK HAS PREVIOUSLY

BEEN SUBMITTED CONCERNING COHN. COHN HAS BEEN THE SUBJECT

OF CONSIDERABLE CONTROVERSY IN THE NEW YORK CITY AREA AND

CONCERNING WHOM PUBLIC ALLEGATIONS HAVE BEEN MADE BY USA

ROBERT M. MORGENTHAU REGARDING NON-BUREAU VIOLATIONS.
R li-ttiH-Jb

IT SHOULD BE NOTED THAT IN -RE" LETTER, ALLEE HAS REQUESTED

CERTAIN INFORMATION INCLUDING WHAT CONSTITUTES A REQUEST FOR
*-
AN ELSUR CHECK CONCERNING COHN, JOHN A. KISER, JOHN F. CURTIN,

END PAGE THREE



PAGE FOUR

AMD BERNARD REICHER. IT IS FURTHER NOTED THAT THE ABOVE CITED

cf
LETTER REQUESTS THE NYO TO NOTIFY THE -SWf- IN WRITING WHETHER

THE FBI HAS "WITHIN ITS POSSESSION ANY SUCH 'STATEMENTS* OR

•CONFESSIONS' MADE BY ANY OF THE ABOVE DEFENDANTS ON OR AFTER

JANUARY ONE NINETEEN SIXTY TWO". IT IS FURTHER POINTED OUT

THAT ALTHOUGH THIS MATTER IS NOT "PER SE" RELATED TO INVESTI-

GATION WITHIN THE PURVIEW OF THE JURISDICTION OF THE FBI,

THE ABOVE QUOTED LETTER HAS CITED WHAT PURPORTS TO BE A COURT

ORDER THAT INFORMATION AS NOTED ABOVE SHOULD BE FURNISHED

FROM ANY FEDERAL GOVERNMENT AGENCY ENGAGED IN THE INVESTIGATION

OR PREPARATION FOR TRIAL OF THIS MATTER.

IT IS ITERATED THAT THE NYO DOES NOT FEEL THAT THE
Doited States Attwaay

REQUEST MADE BY THE USA-, SDNY, CONCERNS AN FBI INVESTIGATION

AND IT IS FURTHER FELT THAT THE REQUEST MADE BY THE USA, SDNY,

SHOULD BE SUBMITTED FIRST TO THE DEPARTMENT OF JUSTICE THROUGH

THE USUAL CHANNELS TO THE BUREAU PARTICULARLY AS IT APPLIES TO
*
"ELSUR MATTERS".

END PAGE FOUR
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PAGE FIVE

ACCORDINGLY NYO RECOMMENDS THAT IT SHOULD SO NOTIFY

SONY TO REQUEST THE ABOVE INFORMATION NOTED IN QUOTED LETTER

THROUGH THE JUSTICE DEPARTMENT AND SUBSEQUENTLY THROUGH BUREAU
Unless MviseJ to Contrvy by iufMit

AND JIASB-WILL DO SO ON JUNE TWENTY SIX NEXT.

END

WA...JDR

FBI WASH DC
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! Attorney Rcy volu*-

' mc.uly denied toik.v thr.t he

had anything to co with the

' ^transfer of three FBI acon is <

: after they pave affidavits for

; the government in the bribe

. eonsj ;racy rase him.

I
The a gems had sworn that

j

ex-convict Milton PcliacU lied

ir. hi* affmaw. vkor. re charged

that U. S. Attorney Morgen-

;
thru asked Pom-.ek tc use e-lee- :

• ironic devices to get evidence i

,

;
Cohn., former counsel to the'' {,

:
Senat e su bec rn.ir.iu r e h r ; i doJ by :

£
i

1 the late Sen. Joseph McCarthy, :

had presented. Pollack's aff;-
,

[davit to Fedct. l Judge Inzer B.

i Wyatt in ar. attempt to have \

'-fni'-vr ro tr. . v\. a cat.- -

Cohn h;.n eased. Merge n-

1 ini u cf cond.ua; iny ?. -vn

A

ctut
’

’

acainst him but Vdy. tc acjrc-d

all his motionr earlier this

month, setting Sc- t, Pd for the

T/.e <;./< <: agents were trans-

it ;cu -t:(.!i after their affidavits
j

Veit- filec. An article written by*
Peter Ma.is for New York maga-
zine impi. id that the transfers

resulted from Cohr.'s friendship
j

j.vitli J. Kill..) i-Jcover. i

Tm fi,-,an f i<-r and 3awy< r, •

v.nu’r trouble-:: ;! emmet] from
tite affairs cf the Fifth Av.
Co.i< h Uses. termed that angle
"jure baloney.”

“The first time I heard of the

"whole thing vj.H

( :
yjriiitfd.” he said. “I never <•

spoke to anyone about it.”

, j
The FBI and Morgenthau

-refund any fomuu'i.t after .

I vvyi.U oi dfi ed all those eon-
.

t

m-rli-fl v.iU. H*e i;r.e to refrain

fi out di: < tis'.in;' it.

I

fc’Kf Krgukif iorts •'

However, sources within the

buresa indicated that the

agents were iransfered because

^hey }>ad violated FBI regula-

tions requiring ih?.t all affi-

|
|Iavits be cleared with the FBI

i ic Washington before teing

Ct
r. ^ r,
ll' \^. t. V W. U Li L fsbis

Li d L-L eJ!

* s( ON^oac

QT^-^fshop
P.„ r,. T^r

5° SJ^' :

L Vs» U

J±1
^ Cohn. £1. and three otfw r torn

were indicted ir. January on six

counts of bribery, extortion,

blackmail and conspiracy in
connection with the city's lay-
over of the Fifth Av. Coeh
Lines’ bus routes.

Cchn was a director of the
company and his law firm rejr-

resented it during that period.
Cohn also is under federal

indictment charging conspiracy,
mail and wire fraud, security
violations and an alleged 3^5 .-

000 bribery plot or a state
court official.

Trotter

Tele. Room .

&0&>.

J sc
il JUL

er

17 1969
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Holmes rile-AC
Gandy y

b*

The Washington Post
Times Herald

The Washington Daily News

The Evening Star (Washington) .

The Sunday Star (Washington) _
Daily News (New York)

Sunday News (New York)

New York Post Y^
The New York Times

The Sun (Baltimore)

The Daily World

The New Leader

The Wall Street Journal .

The National Observer „

People's World

Examiner (Washington) _
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6/26/69

' J

aurn te
AC, »« York

Urntw, m
or a. coor

i

«T AL,
xxporratics coHcxnun
MBUi 6/86/99

Re Bureau and Hew Tork telephone calls 6/85/69.

Tor Tour information, tho rosiest of V. 8. Attorney
Rorgenthan as to whether tho 121 haa within its possession
any statonoats or oonfossioos or any record hy any naans
of words uttered sines 1/1/63 by loy Cohn, John A. floor and
John P. Curtin has boon dlscussod with tho Dspartsont . The
Dapartnant advised that all information rwooivod from any
aouroa relating to Cohn was furnished to V. 6. Attorney
Borgoathan for his analysis as to pertinency in prosoeuting
Cohn j therefora, sine# Cohn and tha others have filod a notion
granted by tho oonrt and pursuant to Rule 16 (A>(1>, Federal
Rules of Criminal Procedure, to review all statements and
confessions including any nttorancos made by tha defendants,
it is necessary for all logical Ooveraaeat agencies including
the *1 to furnish copies of such statonants or confessions.
It is tho intent of tha Repartnent, however, that only such
utterances deeme d relevant te the «RC investigated ease will be
made available te tho defendants.

This will confirm instructions tolophenieally
furnished year office 6/M/69 to ianediately and expeditiously
conduct a review of all files in your offloe, including
electronic surveillance files where there is a reoerd of any
eeatMt with Cohn, Riser sad Curtin, the bureau is to be
issediately advised upon completion of this review and in nay
dvest as later than Monday, 6/86/69. the Ruean is also
reviewing flics at the Rant of Oovoraaeat as te say such

fa3-^ <yisc^-

IS JUN ST SO

9 JU^h°4 G^98?vpe unit 1=1



(

Alrtsl to BAC, n
r. •»« acnr x. cornu f* al.—

tHiruoM, Steuld t'uu for n maxillary affloe ho
I Mwwirr to resolve ihether as Sttsranos 07 on* of thooo
throo parson* Was safe to a mprsoentatlve of tbs Buroau,
each load Should ho Saaedietely oaf sxpsdltleualy haadlof

.

la tho event that statesents, Oonfsonloan, or
Othor typos of utteraadoo by thooo throo yorooas sines 1/1/02
are found to he la your files, copies of aaeh attoraaoes should
ho aado available to tho Buroau or la tho event that the Buroau
already has copies as a result of ooasunleatioas outwitted
to the Bureau, tho exact looatieo of Such utterances should ho
famished. Thooo Instructless should also be furnished any
auxiliary offices resacsted to resolve peas*sales of such
utterances. Open oonpletioa of this review, the Bopartscat
will ho advised as to tho results.

See Memorandum , A. Rosen to Ur , Deloach, dated 6/26/69,
caotlonsd "Roy X. Cohn; It Al.; Information Concerning;”

1
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“ ami* airtel'te a*, i/rr/69.

1 dated S/19/68. the HI Division requested'
Interviewed In order that the veracity of

*l||| idi|bt be ascertained.

W* letter dated lO/Bt/SS, the P* Uvlalen fwmlabed
the resalta of the interview to W-3W. Copies of tide (B-JW
were swbadtted to the Bwreaa with referenced airtel.

Indleeseenaerwl^OCI
d WTO^en 6^y»/S9, that^a rov^ o^theli?

•rttoa tto'd^rniMf^ltoVn aM "
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UNITED STATES C ERNMENT

Memorandum
Mr. DeL

from : A . Rosen

L
%

subject ROY M. COHN; ET AL.
INFORMATION CONCERNING

date July 2, 1969

1 - Mr. DeLoach
1 - Mr . Rosen
1 -

l:\
1 - Mr. Bishop
1 - Mr-. Gale

- Jto^Mallev

-

Holm®; _

7

SYNOPSIS : Attached for approval is a letter to the Department,
with enclosures, replying to the Department’s request of
6/27/69, for copies of any record, by any means, of words
uttered by Roy Cohn, John A. Kiser and John F. Curtin since
1/1/62, which are to be made available to the court by 7/7/69.
This request, based on a court order, concerns the forth-
coming trial in U. S. District Court, New York, of these
three individuals foT bribery, extortion, blackmail and
conspiracy with regard to the Cohn group’s attempting to
obtain favorable action in stockholders’ suits against the
Fifth Avenue Coach Lines, Inc. The indictment was based on
a Securities and Exchange Commission (SEC) investigation.
Kiser is an attorney in Cohn’s law firm and vice-president i

of Fifth Avenue Coach Lines, Inc. Curtin is a transportation
engineer from Philadelphia and a consultant for the Fifth (

Avenue Coach Lines, Inc.

i Cohn has
A review of Bureau files shows that since 1/1/62

,

be FBI on six occasic

Cohn furnished information to our Chicago
?office on 1/12/67, concerning an extortion threat concerning
I a friend of his, which USA ruled was not a Federal violation;
Cohn telephonically contacted Mr. DeLoach on 6/14/63, from
New York City concerning the Christine Keeler - John Profumo
case; form letters 3/16/62 and 4/23/65, were received from
Cohn concerning programs of the "American Jewish League
Against Communism, Inc."; Cohn personally spoke to Mr. DeLoach
on 12/14/62, at the funeral of George Sokolsky concerning
comments made to Cohn by the then Attorney General; on 7/21/64,

I

Cohn telephonically contacted Mr. DeLoach from New York
relating his pleasure with «ttfla outcome of a perjury and
obstruction of justice ‘investigated by the FBI which
resulted in a not guilty verdict.

gg ^ (_f

CONTINUED - OVER



Memorandum to Mr. DeLoach
Re: ROY M. COHN; ET AL.

. A check of the special indices concerning electronic
llsurveillances revealed there have been no overhearings of
I (Cohn, Kiser or Curtin by the FBI.

RECOMMENDAT ION : That the attached letter and enclosures be
forwarded to the Department noting that the documents regarding
Cohn’s contacts do not appear to be relevant to the SEC case.

- 2 - DETAILS - OVER



Memorandum to Mr. DeLoach
Re: ROY M. COHN; ET AL.

DETAILS : The Department by letter 6/27/69, requested copies
of any statements, confessions or record, by any means, of
words uttered by Roy Cohn, John A. Kiser and John F. Curtin
to comply with instructions issued by U. S, District Judge,
Southern District of New York, to V. S, Attorney Morgenthau
to obtain copies of such documents from logical agencies so
they could be made available to the defendants pursuant to
Rule 16 (a) (1), Federal Rules of Criminal Procedures, which
states that upon motion the defendants are entitled to such
documents. This motion was filed in connection with an
indictment charging Cohn, Kiser and Curtin for bribery,
extortion, blackmail and conspiracy in connection with attempts
to obtain favorable action in stockholders’ suits against the
Fifth Avenue Coach Lines, Inc. The investigation leading to
the indictment was conducted by the SEC.

A review.of a
contacts by Cohn, 1

late recor vealed six
They are

:

Cohn contacted our Chicago office 1/12/67, to report
an anonymous telephone call which he interpreted as an extortion
threat against a social companion of his. U. S. Attorney declined
prosecution as no Federal violation Indicated. (9-0-12086).
Information recorded on Interview Report Form FD-302.

^ Cohn at New York telephonlcally contacted Mx^D^^ac^^
^6/14/6^. to discuss a person Cohn was representing,

who was Involved in the Christine Keeler - John Profumo
case. Information recorded by memorandum of Mr. DeLoach to
Mr. Mohr, 6/17/63, (65-68218-13).

Cohn, by form letters dated 3/16/62 and 4/23/65, under
letterhead of ’’American Jewish League Against Communism, Inc."
advised the Bureau as to activities and recent programs of this
League. (100-386448-17 and 100-386448-18).

Cohn personally contacted Mr. DeLoach 12/14/62, to

t
advise that the Attorney General had greeted Cohn very cordially
outside the church (following the funeral of George iSokolsky)

*and had mentioned "Don’t worry about this case Involving you.
Just keep up the practice of law rather than ’maneuvering' so
much." This Information is recorded in memorandum of Mr. DeLoach
to Mr. Mohr, 12/17/62 (62-97564) and apparently relates to FBI
perjury, obstruction of Justice case pending against Cohn at
that time as noted below.

- 3 - DETAILS - OVER



c D

Memorandum to llr. DeLoach
Re: ROY M. COHN

;
ET AL.

Cohn from New York telephonically contacted Mr. DeLoach
7/21/64, to report that he, Cohn, was elated as to the outcome
of his trial. (Trial of Cohn, Hurray Gottesman, and Morton
Robson, former Assistant U. S. Attorney, New York, for perjury,
conspiracy, and obstruction of justice concerning alleged
$50,000 bribe in August, 1959, to Cohn and then Assistant U. S.
Attorney Robson to control indictment in a SEC case. The bribe
allegation was not corroborated but Cohn and Gottesman were
indicted in connection with their testimony before the grand
jury. A verdict of not guilty on all counts was returned by
the trial jury) . Cohn furnished laudatory comments as to
testimony by Bureau Agents. Information recorded in memorandum
of Mr. DeLoach to Mr. Mohr 7/24/64 (58-5100-40$).

In response to Inquiries from the Department, the
Department was advised 12/26/68, that the Bureau had no record
of overhearings of Cohn. The Department was advised 4/9/69,
that we had no record of any overhearings of Kiser and Curtin.
These were based on checks of our special indices on electronic

* surveillances . The special indices were again checked 6/25/69,
£and this check revealed there were no overhearings of these

$ three individuals subsequent to the prior checks.

/';



Amlataut Attorwmj
Crlalaal Blvislaa

1
KC-3mtyhi-~ • 4D

rot a. cone
JOSH A, KXflbi
Joan r« earn sL
nraar!<a covcuw

July a, 1969
Hr. DeLoach
Mr. Rosen

1 -
1

1

1
1 _____
1 - Mr. Bishop

ALL INFORMATION CONTAIN!®^ ^ '

f*
1®

HEREIN is uncussir»

lafmact If Mdf to yoer letter dated Jvm 17,
1M9, VVjDifn, llS-tl-199, «ad to the r^iMt of V. 1.
Attomy Rorgenthae, Bow fork, for copies of uy ftttfMitf,
•OBfMfloM, or of tty rtcord My May mu« of words ottered
My Roy Cohn, John A, Ml per or Ma f . Curtla alaoe
ginnery l t 1101, femut to a court or4er for met Rata
Mased oa a ootloa filed My Cokn ail tMo other defendants la
a Seoerltloo ill Bxehaago Cooolasloa ease concerning which
Cohn end the others hare Moon Indicted.
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a\ ' K UNITED STATES GO JkNMENT

, ^{Memorandum
\r
/ TO Director

Federal Bureau of Investigation

u) Nr* Will Wilson
Assistant Attorney General

Criminal Division

subject: Key M. Cohn

) DEPARTMENT OF JUSTICE

date:
June 27 , 196£

WW:HE:fea
113-51-199

Reference is made to the letter frem United States

Attorney Norgenthau, Southern District of Hew lark, to
the Hew York Office of the Bureau dated June 19, 1969 ,

th respect to^“United States ,v. Roy M. Cohn, John A.
Kiser, John -?V Curtin, Bernard^Reicher* 69-CR.-55TI

^

It is requested that the appropriate records of the
Bureau be reviewed to ascertain the existence of statements
or confessions of the said defendants, and that any such
statements or confessions be transmitted to me.

While the investigations which led to the instant
indictment were not conducted by the Bureau, the Court's
order is sufficiently broad that it may encompass statements
or confessions, etc. in what may appear to be unrelated
activities of the defendants. Because of the broad ranging
activities of these defendants, the Criminal Division kept
the United States Attorney, Southern District of Hew Tork,
informed of all activities of these defendants which came
to its attention in the course of the investigation.
Disclosure in response to this court order, should, therefore,

be similarly broad.

f» ty- rec-39.—
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UNITED STATES GO . cRNMENT

Memorandum
xo :

Mr. DeLoach

FROM :
A. Rosen

SUBJECT ROY M. COHN; ET AL.
INFORMATION CONCERNING

date June 26 i
1969

1 - Mr. DeLoach
1 - Mr . Rosen 1

1 - Mr. Malley '

1 ^^frTBishop

fa?

This is to advise of the results of a discussion
with the Department of the request of U. S. Attorney (USA)
Morgenthau, New York, concerning whether the FBI has within
its possession any statements or confessions or any record
by any means of words uttered since 1/1/62, by Roy Cohn, John A.
Kiser (attorney in Cohn’s law firm and Vice President of
Fifth Avenue Coach Lines, Incorporated) and John F. Curtin
(transportation engineer from Philadelphia and expert for Fifth
Avenue Coach Lines, Inc.). This request relates to the forth-
coming trial in U. S. District Court, New York, of Cohn, Kiser,
and Curtin for bribery, extortion, blackmail, and conspiracy
in connection with the Cohn group attempting to obtain favorable
action in stockholders* suits against the Fifth Avenue Coach
Lines, Inc., which company the Cohn group controlled. The
indictment in this case was based on a Securities and Exchange
Commission investigation and Federal grand jury inquiry. We

j
conducted no investigation.

/

/

According to the Department, all information received
by the Department from any source relating to Cohn was furnished
USA Morgenthau for his analysis as to pertinency in prosecuting
Cohn. However, since Cohn and the others have filed a motion
(granted by the court and pursuant to Rule 16 (A)(1), Federal

! Rules of Criminal Procedure) to review all statements and
confessions including any utterances made by the defendants,
it is necessary for all logical Government agencies including
the FBI to furnish copies of any such statements or confessions.
It is the intent of the Department that only such utterances
deemed relevant to the SEC investigated case will be made
available to the defendants, ^ny utterances must be in the
possession of USA Morgenthau

7/7/^j|pQ.J^ ^
ACTION; The Department is forwarding a letter" Co Tbe^ Bureau /
confirming the above-mentioned request of USA MorgeAttyU^. In
the meantime, we and our New York office are ixjWoixinjrw review
of all Bureau files wherein there is a record^ of with ,

Cohn, Kiser and Curtin. Upon completion, theHDepartment will be
advised as to the results.

1

59 JUL 2 31969
CONTINUED
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Memorandum to Mr . DeLoach
Re: ROY M. COHN: ET AL.

No dissemination will be made by the New York office
or by the Seat of Government of any material found by the
New York office or by the search of records at the Seat of
Government until such time as that material is carefully
reviewed and has been brought to your attention by an appropriate
memorandum

.

1/
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TO: Special Investigative Division

FROM: Domestic Intelligence KX General Invest

REQUEST FOR S

Date of request Requesting Agent

6/25/69 samm
Please complete following and return one copy to:

Accounting and fraud Section
Section
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Mm-
Mr. TolsoniM^L
Mr. DpT s)nJ4i

'

Mr/#ohr!|i
Mr. 'Bishop
Mr.'*tiaaper3_

Mr. ^allap
1**'"

Mr. fconriv.

Mr. Felt-H
Mr. Gale.

Mr. Rose-

Mr. SuILvan_lir
Mr. Q&&2&
Mr. Trotter

Mias "Hoiru^I£iil

Miss Gandy

LAS VEGAS

j| v- v
'

? ' ATTENTION fraud and ACCOUNTING SECTION - JUNE.

x o
ROY COHN; INFORMATION CONCERNING •

f*y re LAS VEGAS AIRTEL TO BUREAU DATED DEC . TWENTY ,
LAST,

CAPTIONED ELSUR; ROY W. COHN, BUDED DEC .TWENTY THREE, LAST;

BUREAU TELEPHONE CALL TO LAS VEGAS JUNE THIRTY, LAST ; AND LAS

VEGAS AIRTEL TO BUREAU DATED AUG . TWO , NIETEEN SIXTY TWO ,
CAPTIONED

Vric" K
bi-

KA ; AR .

FOR THE INFORMATION OF THE BUREAU t^COH M WAS NSVER-0..-
vMli^JiP, 0N

*

AS SET FORTH IN REFERENCED AIRTEL DATED

DEC . TWENTY , LAST .

CONVERSATION AS SET FORTH IN LAS VEGAS AIRTEL TO BUREAU DATED

AUG. TWO, NINETEEN SIXTY TWO, CAPTIONED

WAS BETWEEN AND AN UNKNOWN. Ml* WHO WAS NOT

CONVERSATION WAS CONCERNING A ROY

vrnuH REC-39 6a- 97^"
POSSIBLY COHN,

ABOVE INFORMATION DOES NOT APPEAR ON LOG FOR AUG. TWO, NINETEEN

SIXTY TWO, BUT WAS TRANSCRIBED DIRECTLY INTO AIRTEL-EBfliUHf

TAPE.
* JUL91969

e
sEc5l^ !irL "
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VIA TELETYPE

-aii;:; .'1353

ENCIPHEmtf

WA 01 1112AM EOM

UR^fT 6-27-69 EOM

To DIRECTOR PLAINTEXT

FROM CHICAGO IP

c

nl INFORMATION CONTAINED

HEREIN IS UNCLASSIFIED _
DATE.-^f^'^^

•T..«S

Mr Tohon
Mi. T>!.*,h
Mr. M'>)iv

Mr. Uirlv.p

Mr. Cji«p;-r

Mr. Ch)

’

ian

Mr. Con rati ... .

Mr.

Mr.

Mr.

Mr.

Mr. Tavel

Mr. Trotter

Tele. Room
Miss Holmes
Miss Gaudy

ROY M. COHN? ET AL? INFORMATION CONCERNING (ACCOUNTING

AND FRAUD SECTION).

REBUTEL DATED JUNE TWENTY SIX LAST.

CHICAGO ELECTRONIC SURVEILLANCE INDICES REFLECT NO RECORD

ON ROY M. COHN, JOHN F. CURTIN, OR JOHN A. KISER.

AND ONLY ONE

ONLY REFERENCE IN CHICAGO

FILES OF UTTERANCE BY COHN WAS IN CONNECTION WITH EXTORTION

MATTER REFERENCED IN BUTEL. THIS STATEMENT BEING FORWARDED

TO BUREAU BY AIRTEL.

END

HOLD FOR ONE MORE

0,#
REC-39,

JUL . 9 19GS

/

<73

59JUL 171969
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Transmit the following in

AIRTEL
Via

TO: DIRECTOR, FBI

F B I

Date: 6/27/6$?

(Type in plaintext or code)

(Priority

)

|

1_

FROM: SAC, NEU YORK (62-1^207)

SUBJECT: ROY M. COHN:
ET AL
INFORMATION CONCERNING

Re Bureau airtel tc New Ycrh, 6 /26/69 and Bureau
anc Nc-v: Yorh telcalls, 6/27/69 .

^ ^ .

^MOLLO, SDNf. v:as ccntsctci

Mr. MCLLO was contacted in the absence of AUSA
JOHN S. ALLEE and USA MORGENTHAU both o_ whom are on leave.

d

MOLLO stated that the request in this letter did
not originate In his office; it originated cn a motion by the
defense which was objected to by the USA’s Office. However,
the court ruled that the request by the defense shouj d be
granted. The court then directed the USA's Office to communicate
directly with the_variovs federal agencies and obtain the desired

‘ i” in;-



NY 62-14207

orpifl t i on . On the basis of the foregoing
Executive Assistant, USA's Office, SONY, sent
to various federal agencies on 6/19/69 .’

JOHN S. ALLEE,
similar letters

Mr. MOLLO therefore feels that' he should not directany requests in this matter to the Department.

. A review of all files in the NYO. including
v .^electronic surveillance files, fails to reflect any inter-
Wy /T/iev*

^^signe^st^^ment or let ter received from ROY

2
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FEDERAL BUREAU OF INVESTIGATION

FOIPA DELETED PAGE INFORMATION SHEET

xxxxxx
xxxxxx
xxxxxx

Page(s) withheld entirely at this location in the file. One or more of the following statements, where

indicated, explain this deletion.

OK'd*Deleted under exemption(s) _

material available for release to you

with no segregable

Information pertained only to a third party with no reference to you or the subject of your request.

Information pertained only to a third party. Your name is listed in the title only.

Documents originated with another Government agency(ies). These documents were referred to that

agency(ies) for review and direct response to you.

Pages contain information furnished by another Government agency(ies). You will be advised by the FBI as

to the releasability of this information following our consultation with the other agency(ies).

Page(s) withheld for the following reason(s):

1 } For your information:

The foliowiiyr number is to be used for reference regarding these pages:

xxxxxxxxxxxxxxxxxxx
X DELETED PAGE(S) X
$N0 DUPLICATION FEE y
X FOR THIS PAGE X
XXXXXXXXXXXXXXXXXXX
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FD-36 (R«v. 5-22-64)

F B 1

Date: 6/27/69

Transmit the following in .

(Type in plaintext or code)

Via.
awtkl

(Pnoniy

)

TO DIRECTOR, FBI

FROM; SAC, CHICAGO
c

ROY M. COHN; ET AL;
INFORMATION CONCERNING
(ACCOUNTING AND FRAUD SECTION)

mx** 0
-

cot*'

... e--iw^2S

Re Chicago teletype dated 6/27/69.

Enclosed for the Bureau is the original FD-302
containing the statement made by ROY M. COHN~on l/12/67~
i5L£??nection wlth case captioned "UNSUB; ROY M. COHN -
VICTIM; EXTORTION", Chicago file 9-4057.

i

(§)- Bureau (Enc.l) (RM)
1 - Chicago

REC-3S Uz-?7'5bV-

«E JUN SO IM9

fli
Apj5ro^e^

— r . . .

Special Agent in Charge

? ^ JUL ^ / iBbS#

Sent . -M Per.



3MSO7OA0



EDERAL BUREAU OF INVESTIGAr#

1/X2/67

Avenue, advised as follows:
215 £ast Chins

He Is an attorney and is Chairman of the Guaranty
Bank and Trust Company, Chicago* He is spokesman for a group
seeking control of the Mercantile national Bank* Chica
throughU\±iiS

On January 11, 1967, COHN returned to Chicago, Illinois
from a business trip to Washington, D*C. Upon his arrival at
the Carriage House, he vas given a telephone message slip to
the effect that at 4:50*a.m, , January 11, 1967, the hotel
switchboard operator received an anonymous call for him in
which the caller stated "Push and your^MBWPttll be hurt."
CQHN_has a social companion named

*nd their names sometimesTBWar together in local
newspapers. He felt the message meant that^H||^0br
would be hurt if he continued to push the prol^TTght,^^^^^
He was of the opinion the call to him was made by
He was unable to furnish additional Information*

He furnished the following description of

Height
Weight
Build
Hair
Complexion
Besidence

_Dote 1/12/67

Ih* docvmnni contain* n*H^*i r»tmmM4«*boni nor «ondu*.on* oi #>• fEt. to Is ih* property o* FEt ood t* too nod to y©**« oe*ncy

It and i»t con 1*111* «r* not to b* dWrlbotad OvH*d« yo«r of*«cy.
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FEDERAL BUREAU OF INVESTIGATION

FOIPA DELETED PAGE INFORMATION SHEET

xxxxxx
xxxxxx
xxxxxx

Page(s) withheld entirely at this location in the file. One or more of the following statements, where

indicated, explain this deletion.

CB^dDeleted under exemption! s)

material available for release to you. /
with no segregable

EH Information pertained only to a third party with no reference to you or the subject of your request.

Information pertained only to a third party. Your name is listed in the title only.

ED Documents originated with another Government agency(ies). These documents were referred to that

agency(ies) for review and direct response to you.

— Pages contain information furnished by another Government agency(ies). You will be advised by the FBI as

to the releasability of this information following our consultation with the other agency(ies).

— Page(s) withheld for the following reason(s):

EH For your information
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TO DIJJECTOR CODE «ll iNFORHIriON contained

HEREIN IS UNCLASSIFIED
FROM NEW YORK 67-1777-5424 2P DATE . .

}£•&,
IN IS UNCLASSIFIED «

ROY COHN, MISCELLANEOUS - INFO CONCERNING.

Mr. To! son

Mi. !>"Lf>ach

Mr. Mohr —
Mr. Bishop

Mr. Casper
Mr. Callahan _
Mr. Conrad. .. —
Mr. Felt

Mr. Gab
Mr. Rosen
Mr. Sullivan

Mr. Tavel

Mr. Trotter

Tele. Boons

Miss Holmes
Miss Gandy

RE BUREAU TELCALL JULY THIRTY FIRST, SIXTYNINE,

WHEREIN ADIC INSTRUCTED TO CONTACT USA ROBERT MORGENTHAU '

RE STATEMENT HE ALLEGEDLY MADE TO EFFECT THAT THREE AGENTS

WERE TRANSFERRED FROM THE NYC BECAUSE THEY COOPERATED

WITH MORGENTHAU.

USA MORGENTHAU CONTACTED AUGUST FIRST INSTANT BY ADIC.

HE WAS ADVISED THAT IT HAS COME TO OUP ATTENTION THAT HE

FEELS THAT SAS KNOX, SULLIVAN AND JONES WERE TRANSFER^DV^*'

FROM THE NYO BECAUSE THEY COOPERATED WITH HIM OR HIS OFFICE. *

1 REFERRED TO A CONFERENCE I HAD WITH MORGENTHAU ON MAY <$&'

NINE AT WHICH TIME HE ADVISED THAT THE TRANSFER OF THRE

^

AGENTS INVOLVED COULD AFFECT OUTCOME OF COHN CASE. AT r - r'O ^
THAT TIME, MORGENTHAU WAS SPECIFICALLY ADVISED THAT THE x

THREE AGENTS WERE TRANSFERRED BECAUSE THEY WERE IN

END PAGE ONE

piITrso. u:i:-

ronv

FTT^f)

TN



PAGE TWO

SERIOUS VIOLATION OF A STRICT BUREAU RULE WHICH PROHIBITS

FURNISHING AFFIDAVITS IN ANY FORM WHATEVER WITHOUT PPIOR

\/
AUTHORIZATION. MORGENTHAU WAS ADISED THAT HAD HIS

REQUEST BEEN PRESENTED FOR SUCH AUTHOR IT IZ AT ION UNDOUBTEDLY

IT WOULD HAVE BEEN GRANTED.

MORGENTHAU SAID HE UNDERSTOOD THIS FULLY AND WAS NOT

UNDER THE IMPRESSION THAT TRANSFER WAS BECAUSE THEY COOPERATED

WITH HIM OR HIS OFFICE.

I CONCLUDED BY TELLING HIM THAT MR. HOOVER WANTED TO

BE SURE THAT THERE WAS NO MISUNDERSTANDING IN THIS RESPECT

AND THE RECORD WAS STRAIGHT.

END

BKR FBI WASHDC

*



97

September 0*^69

%\.v wrnnv.rvTtON contained

ss®^
Your letter was received on September 8th.

The article In "Life” magazine to which you refer is made
up of lies and half-truths, and is typical of the hostile
attitude which this magazine has displayed toward the FBI
for years.

I want to make it crystal clear that the trans-
fers of three Special Agents from our New York Office
resulted from their failure to comply with long-standing
rules and regulations of this Bureau and had nnthing what-
soever to do with the merits erf the Roy case. This
matter, being handled by United States Attorney Robert M.
Morgenthau, resulted from an investigation conducted by the
Securities and Exchange Commission, not the FBI.

Sincerely yours,

J. Edgar Hoover »

fork - Enclosure

NOTE: Bufiles contain no record identifiable withHB^B Special
ox, Donald E. Jones and Russell S. Sullivan V/ere

d transferred from the New York
or failure to notify New York Office and the Bureau

concerning their execution of affidavits at the request of the U. S
Attorney^ office.



Sept. 3, 1969

The Honorable J. Edgar Hoover,
Director of Federal Bureau of Investigation,

Washington, D. C.

Sir: wJrTj

I have always been a great admirer of you personally and also for the

honesty and integrity you have displayed In administering the affairs of

the FBI. However, an article which appeared in our local paper which, in

turn, was quoting from an article in Life magazine has caused me to

conjecture if my admiration has been misplaced.

The article states that one, Louis Nichols charged into your Washington
headquarters demanding that three of your agents be censured because
they had submitted affidavits to Atty. Morg^pthau controdicting allegations

made by Milton Pollack in regard to the Roy Cohn case.

The article goes on to state that subsequent to Nichols barging into your
office you personally and arbitrarily transferred these agents to other

territories. Admitting, for the moment, that the agents erred in not

submitting copies of the affidavits to your Washington headquarters before
turning them over to Atty. Morgenthau do you not think the transfer of these
agents was rather drastic under the circumstances and that a reprimand
and/or a warning would have sufficed?

The article further stated that Atty. Morgenthau 1
s witnesses were shook up

by the transfer of these agents and concluded that if Cohn could accomplish
this through Nichols what chance has an ordinary citizen.

I recall Cohn as the mouthy punk whose brilliant (?) legal mind conceived
the idea of tossing a monkey on to J. P. Morgan’s lap during the then

Senator McCarthy’s investigations.

Why was Nichols allowed to barge into your office with any such demand
and it has caused me to conjecture how I, a citizen who has been law abiding

and hard working all my life, would fare if I attempted any such maneuver?

What caused Nichols, a known friend of Cohn, and who was beholden to Cohn
for his $100, 000 yearly salary with a distillery, to be so concerned and angry,

were the agents getting too close to the truth about Cohn?,

REC-89 l3zL
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I trust Mr. Hoover, that you will see your way clear to reinstating
these agents which will accomplish (1) the placing of the monkey on
Cohn’s arrogant back where it belongs and (2) have the effect of restoring
confidence and trust in both you, Mr. Hoover and the Federal Bureau of
Investigation.

I await with interest your version of the affair as I cannot believe it ever
happened in an agency which, under your direction, has established an
unblemished record for honesty, fairness and impartiality.

Very truly yours,



All
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fciniteb States Senate

Washington, D. C, —.--Sjs^teiriber
; 13 7969

Respectfully referred to

Congressional Liaison
Federal Bureau of
Investigation

Department of Justice
Washington, D.C.

I would appreciate

receiving your comments

on the portion of the

attached letter which refers

to the FBI.



September 8, 1969
SEPlOfct.

Senator Abraham Ribicoff
Senate Office Building
Washington, D* C,

Dear Senator Ribicoff*

*IA mFOMAATKW CONTMNEB

HEREIN IS IWCUSatf -> J.
HATE

More and more of the American people are concerned about
the problems of crime in the streets, violence and the increas-
ing influence of the Kafia. Me are all anxious to see the Congress
of the United States as well as the President do something con-
structive to alleviate some of the problems this has caused.

At the same tine, many citizens are increasingly upset about
the fact that the problems of the lav: seem tc apply differently
to the rich as opposed to the not so rich. Last* month we were
treated to the spectacle of the distinguished Senator from K&ss-
aebusetts going on T.V. and telling the American reople a*-
obviously contrived story about the events that led to the death
of a young secretary of his which certainly involved at least a
crime of leaving the scene of a fatal accident without reporting
it to the police. Certainly any ordinary citizen would have had
two months to two years in prison for such a crime but the dis-
tinguished Senator v:as allowed to go with just the slightest
reprimand. This is particularly distressing to me because I had
such great admiration for his brothers and in fact voted for our
late president. Nonetheless, increasing number of citizens do
feel that because he was rich and well-known the law applied to
him differently than it would have applied to some other less rich
individual . he same time, me are again lnforiafid-ba^the^-newg-mif this is irue. that the clr'sctor or the ?uB.T. Hr. Hoover

sferred .three agents th. SSSuS SUg
~

e posts rather sumnarTEy oecause they were Involved in a
case with Mr. Roy Cohen who happens tc be a particular favorite
of Nr. Hoover* s. If this is true, again this is the powerful
getting special privileges. I think the Senate. ought to lock
into this and I would appreciate it if you have comments on it.

j WCLOSURE



September 19, 1969

Tour communication to President Nixon has been
referred to this Bureau and was received on September 17th

With respect to your comments concerning the
transfers of three Special Agents from our New York Office,

I can unequivocally assure you that these transfers resulted
solely from their failure to comply with long-standing rules and
regulations of this Bureauand had nothing whatsoever to do with
the merits of the Roy MpCohn case This matter, being handled
by United States Attorney Robert M. Morgenthau, resulted from
an investigation conducted by the Securities and Exchange Com-
mission, not the FBI.

MAILED 2

SEP 19 1969

COMMFBT

Sincerely yours,

J. Edgar Hoover #
NOTE: Bufiles contain no record identifiable with correspondent
Special Agents Jack D. Knox, Donald E. Jones and Russellf S Sullivan

transferred from the New York
ice cm 5-Z-OT for failure to notify New York Office and the Bureau

concerning their exe cution of affidavits at the request of the U. S.

Attorney's offic

Roy M. Cohn was indicted in November^ 196tf, and January , 1969, by
Federal Grand Jury based on Securities and Exchange Commission
investigation.

# mMAIL ROOM dJ TELETYPE UNIT C I



TRUE COPY
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Sunday Sept 7

The President

Dear Sir;

ttt1NF0*WMUm CONTAINS y j
HFnpm IS W«CUSS^!E^

Enclosed is a portion of a recent article in Life
magazine.

I f there is a scintilla of truth in this particular
item then those responsible for the treatment of these agents
should be summarily fired.

The implications of this type of action for ordinary
citizens willing to get involved in fighting crime & corruption
are frightening.

Please advise me as to what you propose to do
to correct the in justice to the agents involved and discipline
those responsible for this action -

Respectfully

^
’







September 18, 196S

AIL INFORMATION ClUiTAlNEB

HEREIN IS UNCUSSiFlEfr-

DATE

In reply to your letter which was received on Sep-
tember 15th, the article In "Life* magazine to which you refer is

made up of lies and half-truths, and is typical of the hostile attitude

this publication has displayed toward the FBI for years

.

I can assure you that the transfers of three Special

Agents from our New York Office resulted solely from their failure

to comply with long-standing rules and regulations of this Bureau
*and had nothing whatsoever to do with the merits of the Hoy M

.

^Cohn case. This matter, being handled by United S ates Attorney
Robert M. Morgenthau, resulted from an investigation conducted
by the Securities and Exchange Commission, not the FBI.

Since I became Director of the FBI, I have directed

IMA fd -^ts~oBerations in a completely Impartial manner as required of a
al Investigative agency. I will continue to do so as long as I

Ld this position.

Sincerely yours,

T. Edear Hoover

i/'

1 - Buffalo - Enclosure

Hoover

t>TC
NOTE: Bufiles contain no record identifiable with correspondent. Special

Agents Jacm^j^ao&^Jonald E. Jones and Ruseell^f Sullivan were

___ ransferred from theUew York Office

on 5-2-09 for failure to notify New York Office and the Bureau concerning

sJIaiL kooJIZJ TELETYPE l

NOTE CONTINUED PAGE TWO

Kt£,



Miss Margaret M. Whalen

U
Mb

NOTE continued: their execution of affidavits at the request of the XJ.

Attorney's office.

John was indicted in November, 1968, and January, 1969, by
Federal Grand Jury based on Securities and Exchange Commission
investigation.



Mr. J Edgar Hoover
Director, F. B. L
Washington, D. C

Dear Mr. Hoover

j

' It was with dismay that I read
the articles in the New York Times M,ss GANDY

I

which referred to the Life article

jabout you, the F. B. I agents and Mr. Roy Cohen,
'attorney of New York. I have looked without success
for a reply to these charges in the daily press

I would like to know your view of this matter.

Such press articles as these make pretty grim
reading for citizens when confidence in federal agencies

has been rather shaken.

7
t^RoserJC-
MR. SULLIVAN -

MR. TAVEi

MR. TROTTER -

MR. JONES

TELE. ROOM _

MISS HOLMES -

Thank you for your cooperation.

Sincerely yours




