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BYHAND

Zacarias Moussaoui

Alexandria Detention Center

2001 Mill Road

Alexandria, VA 22314

Dear Zacarias:

I am in receipt ofyour written communications dated April 12, April 13, April 15 and April

16, 2002, all of which were handed to me at 4:30 PM on April 16, 2002 by Mr. Troccoli.

Photocopies are attached for your records.

With regard to the first ofyour two communications dated April 12 and one dated April 13,

we have corrected the misunderstanding in the manner you requested (see my letter dated April 16,

2002 and attached Errata which was discussed with you on April 15, filed with the Court on April

16, and given to you by Mr. Troccoli on April 16). Since all three counsel had the same

understanding concerning your encounter with the guard, perhaps you might want to be a little less

positive in your assertion as to just who was responsible for the "mistake." This would not be the

first time three people have understood you to mean one thing, only to have you later say that

everyone else got it wrong but Zacarias. We want to work together with you - and finger-pointing

and blame-casting are most counterproductive - theywaste a lot oftime and energy and break down

the relationship we must have ifwe are to proceed as a team. I urge you to adopt a more flexible

attitude. For my part, I will try to do the same. Neither of us is perfect - 1 hope you will agree.

With regard to your request for more time to review materials to be filed, we will give you

as much time as we can. We do not hold things back, but sometimes they are just not ready well in

advance of filing dates, particularly when we are not the initiator of the action, i.e., when we are

responding to a government initiative. We are doing the best we can and ifthat is not good enough,

I am sorry. As I write this, it is after midnight at my kitchen table where I have been, working on

your case since my wife cleared the dinner dishes. Others are working equally as hard.
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The second communication ofApril 12 also castigates us for the fact that the SAM Motion

did not mention the need for it to be resolved prior to the time for filing a response to the Death

Penalty Notice and your letter of April 14 expresses concern that nothing should be filed in

connection with the Death Penalty Notice until you have had time to review and approve what is to

be filed. I would be remiss if I did not point out that you had two opportunities - and fourteen (14)

hours - to review the SAM Motion which consists ofless than halfa page ofdouble spaced type and

that you never pointed out the omission you complain ofuntil after the SAM Motion was filed. This

problem should be corrected by the unopposed motionwe filed with the Court today that will extend

the dates on this and give you time to consider whether to file an opposition to the Death Penalty

Notice under circumstances where you have the benefit of any relief that might be ordered in

connection with the SAM Motion. Ofcourse, until the Court enters an order extending the schedule,

we must still contend with the possibility that something will have to be filed on April 18. Contrary

to your assertion, the decision as to whether to file a legal objection to the Death Penalty Notice is

not a matter within the client' s control as it is nowhere near the legal equivalent ofa decision to enter

a guilty plea.

You say it is "regretful and disturbing that you have been keeping silent about Zerkin

preparation." I say it is regretful and disturbing that something I thought has been clear for many
months (that Zerkin would be handling the death penalty aspect of this case) has apparently slipped

your mind so completely. As late as when Gerry, Ed and I last met with you as a group during the

first week of April, there has been no secret that Gerry was working on the objection to the Death

Penalty Notice.

You also accuse me of dropping information on you in an innocuous manner when I think

you will disagree with it. Nothing could be further from the truth. The truth is that you disagree

with almost everything. I never assume that because you do not express disagreement on one day

that this means you will agree because your pattern is to flip-flop on everything. We just try to do

our best to inform you and listen to your concerns.

You have said you want seven (7) days to review the draft of any proposed death penalty

objection. The death penalty objection is purely a legal argument in your situation and does not rum

on any fact other than that you were in j ail on 9/1 1 . That does not mean that you will not have plenty

of opportunity to review it and consult with counsel on it and, in the end, have input on whether or

not it will be filed if the Court grants the requested extension. However, ifno extension is granted,

you may not have that luxury. In any event, you will not be signing the objection.
1

As long as you have counsel, only counsel signs the pleadings. You talk about my "self-created" client

control. That statement is mean-spirited on your part, and intentionally attacks my motives. We have provided you

the authorities on the client/attorney control issues - you just do not happen to like them, but we did not create them.

The need for a death penalty objection will hopefully be something we will not disagree on. You have a very good

position on this and I would hate to see it wasted because of client paranoia. I understand that there are religious

ramifications and I am not unsympathetic to those.
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Your April 15 communication addresses the government's motion and memorandum
regarding mental health evidence. The order attached to the papers is an order drafted by the

government that it hopes the Court will enter whenever this issue is heard. No action has yet been

taken by the Court. The government's papers were given to you to inform you so that you can

consider them before we provide a draft response. We have begun to do the research necessary to

respond to this motion and will certainlyprovide you an adequate opportunity to review our response

before it is filed. No representations have been made concerning the substance ofwhat our response

might be.

Finally, with regard to your communication ofApril 16, we do not control the allocation of

courtroom seating and we are in no position to insist that seats remain empty if there are members
ofthe news media and public who want to fill them/ 1 understand the symbolism you would like to

achieve - but it could backfire. The empty row - instead ofshowing the absence of family - could

suggest that the Marshals are so concerned about your dangerousness that they have kept the row
closest to you empty. In any event, it is a matter over which I have no control and would look foolish

if I tried to exercise any.

Very truly yours,

funk W. Dunham, Jr.

Federal Public Defender

Attachments: As Stated
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