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ACCOUNTS

FEES AND COHN ISS IONS

It is proper for BLH to reject a simultaneous oil
aad gas lease application submitted with uncollectible
filing rees. 43 CPR 3112.2-2(0) (1982) dis jualif ies
simultaneous oil and gas lease applications submitted
with uncollectible filing fees and requires payment of
the debt as a condition precedent to further partici-
pation in the siaultaneous leasing program.

87 IBLA 48 (Hay 2 3, 1985)

PAYMENTS

Where first-drawn applicants for simultaneous oil
and gas leases viola te provisions of 43 CFR 3112.6-1,
by failing to submit the first year's advance rental
payment in the proper office within 30 days of notice
to do so, and by failing to offer payment personally or
through an attorney-in-fact, the offers must be
re jected

.

Satellite_83g7193_et_al., 85 IBLA 357 (Bar. 25, 1985)

£££0IJ?E£_i:MDS

Land acquired by the United States does not become
public land by the mere process of its acquisition,
and, in the absence of specific statutory direction to
the contrary, is not open for location of mining claims
under 30 U.S.C. § 22 (1982).

S ilwer_B uck le_H i nesA_i nc^ , 84 IBLA 306 (Jan. 7, 1985)

ACT OF H ARCH 3. 1891

BLH say properly cancel a right-of-way granted
pursuant to the Act of Bar . 3, 1891, 43 U.S.C. 9 946
(1970), tor violation of the terms of the grant where
the grantee has failed to file proof of construction,
has failed to maintain a fence around the pump site
(including the planting of vines thereon to screen the
fence) , and has failed to maintain a performance bond
pending acceptance of proof of construction. Such
cancellation may be effected without a hearing where no
material factual issue is in dispute.

dames L . Mo rrison Sr . et alA , 87 IBLA 236 (June 19,
1985)

jCT_2F_JUNB_4x_1827

An application for a recordable disclaimer of the
Government • s interest in a parcel of land in the
Los Padres National Forest (formerly, Pine Mountain
and Zaca Lake Forest Reserve) pursuant to sec. 315
of the Federal Land Policy and Hanageaent Act of 1976,
which parcel was deeded to the Government in 1901 in
contemplation of selecting another parcel in lieu
thereof pursuant to the Act of June 4 , 1897 , is prop-
erly rejected even though the lieu selection was never
consummated , because the Act of July 6, 1960, quieted
title to such land in the United States as part of the
national forest in which the lands are located.

Frederick Sieaon. 86 IBLA 149 (Apr. 25, 1985)

ACT CF SE PTEBEBB 39. 1914

The statutory withdrawal pursuant to the Act of
Sept. 19, 1914, 38 stat. 714, of certain lands free
location, entry, or appropriation under the public
land and mineral laws does not constitute a per se
withdrawal from mineral leasing. Leases issued pur-
suant to the subsequently enacted Hineral leasing Act
of 1920, 30 U.S.C. 99 181-207 (1982), are generally
not considered to constitute a location, entry, or
appropriation of the public lands embraced therein as
these terms refer to acts by which a claim of title to
the land is initiated.

COMlaS_l4S._«iillSJA_«a_Sa_j£SMnIeia, 86 IBLA 135
(Apr. 22, 1985) 92 I.D. 153

i£T_SI_flAI_2Jx_J9a0

Lands under a railroad right-of-way issued pursu-
ant to the Act of Bar. 3, 1875, 18 Stat . 482, are act
properly leased under the Mineral Leasing Act of 1920,
30 U.S.C. 9 181 (1982), but instead must be leased
under the exclusive authority of the Act of Hay 21,
1930, 30 U.S.C. 9§ 301-306 (1982).

85 IBLA 66 (Feb. 11, 1985)

fi£1.0I_&£RiJe_2iA_ja3a

Ordinarily an application to restore lands within
a reclamation withdrawal to mineral entry pursuant to
the Act of Apr. 23, 1932, 43 U.S.C. 9 154 (1982), sill
be rejected by the Eureau of Land Management where the
Bureau of Reclamation recommends against restoration.
However, cn appeal a case say be remanded for further
consideration by the appropriate agencies, including
preparation cf a mineral report, where it appears war-
ranted by the appellant's showings and willingness tc
accept terms and conditions to protect the Government's
interest

.

Robert ^isbert^ Q^is Schc olcraf t , 85 IBLA 131 (Feb. 19,
1 985

J~~

A£T-g£„MSUS3_24A_1954

An application for a patent under the Act of
Aug. 24, 1954, commonly known as the Q'Koaski Act,
43 U.S.C. § 1221 (1982), is properly rejected where
the applicant fails to establish that the land lies
between the aeander line of an inland lake or river is
Wisconsin as originally surveyed and the meander line
of that lake or river as subsequently resurveyed

.

Iillei_I^.Haiti5Jl_John_£A_Ha£iip, 86 IBLA 254 (Bay 3,
1985)

i£3L2F_iDGUSi_jl4_ji55

It is error to prohibit placer sining cn pewersite
lands pursuant tc the Act of Aug. 11, 1955, seraly on
the basis that unrestricted and unmitigated siaing
operations will Adversely affect other land uses or
values, because (1) there no longer can be unrestricted
or unmitigated placer mining on such claims, and
(2) all land has some other use or value which would
be affected by ainissg, so that prohibition for that
reason would foreclose mining on all powersite lands
and effectively nullify the Set. Whether to allow or
prohibit mining requires an evaluation of potential
detriaents and benefits in each specific case, bearing
in mind that Congress generally intended that pewersite
lands would be open t® placer location and operation.

yaiiS^-SiaieS.I2EeSi.Se£2ise_v4_BalisE_fii.Silg J!deI ,

86 IBLA 181 (Apr. 30, 1985) 92 I.D. 175
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ACT OP JUL Y 6« I960

While it is within the province of the judicial
branch to adjudicate the constitutionality of statutes,
it is outside the jurisdiction of the Board. The
legislative history of the Act of July 6, 1960,
74 Stat. 334 (Sisk Act) shows Congress fully considered
the constitutionality of the coapensation provisions
therein. The Department is bound to follow those
provisions.

The legislative history of the Act of July 6,
1960, clearly shows that Congress concluded that the
Federal Governaent holds title to land relinquished to
the Federal Governaent in anticipation of a forest lieu
exchange, notwithstanding the failure to consulate
the exchange.

An application for a recordable disclaiaer of the
Government's interest in a parcel of land in the
Los Padres national Forest (foraerly. Pine Mountain
and Zaca Lake Forest Reserve) pursuant to sec. 315
of the Federal Land Policy and Management Act of 1976,
which parcel was deeded to the Government in 1901 in
contemplation of selecting another parcel in lieu
thereof pursuant to the Act of June 4, 1897, is prop-
er 1 1 rejected even though the lieu selection was never
consummated, because the Act of July 6, 1960, quieted
title to such land in the United States as part of the
national forest in which the lands are located.

Frederick Siempn . 86 IBLA 149 (Apr. 25, 198b)

ACT OF DECEMBER 24. 1970

Where the Board has referred a high-bid rejection
dispute under a geothermal resources lease sale to the
Hearings Division for an evidentiary hearing and
decision by an Administrative Law Judge, the appro-
priate standard of proof is that appellant show by a

preponderance of the evidence that BLB's action was
improper.

It was error for BBS to regard costs associated
with the Coso Geothermal Exploratory Hole Ho. 1,
drilled under the auspices of the Department of Energy,
as not comparable to estimated costs for the drilling
of a geothermal resources exploration well in another
area of the Coso Known Geothermal Resources Area, for
purposes of establishing the minimum acceptable bid
in a competitive sale.

It was error for BBS to estimate drilling costs
for a geothermal well on the basis of costs experienced
in oil and gas drilling. The two types of exploration
are so dissimilar that meaningful cost comparisons can-
not be made.

California Energy Co. (On Reconsideration) . 85 IBLA 254
"(Bar. 6 ,~198 5 )

* " 92 I.D. 125

4CT_OF_OCTOBER_2J.i_1976

An application for a recordable disclaimer of the
Government • s interest in a parcel of land in the
Los Padres National Forest (formerly. Pine Bountain
and Zaca Lake Forest Reserve) pursuant to sec. 315
of the Federal Land Policy and Management Act of 1976,
which parcel was deeded to the Government in 1901 in
contemplation of selecting another parcel in lieu
thereof pursuant to the Act of June 4, 1897, is prop-
er iy rejected even though the lieu selection was never
consummated, because the Act of July 6, 1960, quieted
title to such land in the United States as part of the
national forest in which the lands are located.

im»ISTRATI3£_A0THgRUI

GENERALLY

While it is within the province of the judicial
branch to adjudicate the constitutionality of statutes,
it is outside the jurisdiction of the Board. The
legislative history of the Act of July 6, 1960,
74 Stat. 334 (Sisk Act) shows Congress fully considered
the constituticnality of the compensation provisions
therein. The Department is bound to follow those
provisions.

Frefleyjck . Sigyon. 86 IBLA 149 (Apr. 25, 1985)

i£ni!lS2RM2VB_£R£££lC£

An appeal brought by a person who does not fall
within the categories of persons authorized by regula-
tion to practice before the Departaent is subject tc
dismissal

.

Ganaw as Cert.. 85 IBLA 250 (Bar. 6, 1985)

Where a party challenging acceptance of a depen-
dent resurvey presents sufficient evidence to raise a

question of fact whether the dependant resurvey is an
accurate reestablishnent cf a section line, the Board
will order a fact-finding hearing pursuant to 43 CFB
4.415.

Stoddard Jacobsen. Robert C. Dow n er . 85 IELA 335
"(Bar. 22“l985)

While, as a general rule, amendments to regula-
tions or administrative procedures nay be applied to a

pending appeal where to do so would benefit an
appellant, such aneeded regulaticns cr procedures may
not be applied where third-party rights would be
adversely affected.

§ tatSS v. Richard 8. Balias. 07 IBLA 88 (Bay 30,
1985)

~~ '

Previous oil and gas lease suspensions that were
granted, but where the Department allowed lease
activity during the peried of suspension, were made in
the absence of clear legal guidance to the contrary.
One was based on the surname of the Solicitor. In such
situations, later advice that the action taken is net
in accordance with a proper interpretation of the
statute should only be given prospective applicaticn.
However, in the future, suspensions should only be
granted or directed in a manner consistent with the law
as interpreted in this memorandum.

Oil 8_gag Lease Suspensio n. H-36953 (Bay 31, 1985)
92 I.D. 293

An appeal brought by a person whe does not fall
within any of the categories of persons authorized by
regulation to practice before the Department is subject
to dismissal. Where the recozd does not show the party
presenting the appeal is qualified under the regula-
tions, the appeal will be dismissed.

Bobej;t_Gx_l[suna, 87 IELA 249 (June 20, 1985)

Freder ick_Sieg2n, 86 IBLA 149 (Apr. 25, 1985)
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ADIJINISTR&mg.£BOCEDOHE

GENERALLY

Written statements concerning public lands, §_. ,

proof of improvements of mining claims and proof oi
posting of notices, need not be sworn statements unless
the Secretary in his discretion shall so require.

Dennis_J i_Ki t ts, 84 IBLA 33d (Jan. 15, 1985)

Previous oil and gas lease suspensions that were
granted, but where? the Department allowed lease
activity doting the period of suspension, were made in
the absence of clear legal guidance to the contrary.
One was based on the surname of the Solicitor. In such
situations, later advice that the action taken is not
in accordance with a proper interpretation of the
statute should only be given prospective application.
However, in the future, suspensions should only be
granted or directed in a manner consistent with the law
as interpreted in this memorandum.

0 i 1_6 Gas Lease Suspension, M-36953 (Hay Ji, 1985)
92 I.D. 293

ADJUDICATION

It is premature for the Bureau of Land Management
to reject petition/applications for desert land entries
merely on the basis of informal information and belief
that the State water authority will probably deny the
applicants the right to appropriate groundwater for
irrigation of the eutries where the water authority
has taken no official action on the water applications
pending before it.

Julie A, Peterson et al.. «6 IBLA 11(3 (Apr. 15, 1905)

ADMINISTRATIVE LAW JUDGES

In an appeal arising from a decision by an
Administrative Law Judge, the Board of Land Appeals may
make findings of fact and conclusions based upon the
record on appeal. The entire record before the Eoard
may be considered in determining whether the decision
appealed from is in error, and an appropriate order
entered.

Bureau_of_Land_Management v. David 6 Bonnie Er icsson,
80 IBLA~248 7sept .~4“l 985)

ADMINISTRATIVE PROCEDURE ACT

In a grazing trespass case initiated by ELM upon
an order to show cause, the burden of proof is properly
placed upon BLM as the proponent of the order sought
to establish by substantial evidence the occurrence
of cattle trespass.

Where on appeal BLM challenges findings made by an
Administrative Law Judge on grounds that his findings
concerning credibility of witnesses are inadequate to
justify the decision as announced, the Board of Land
Appeals will examine the record to determine whether,
on the basis of all evidence, the findings aade by the
fact-finder are supported by credible testimony.

Bureau of Land Management vx David 6 Bonnie Ericsson,
88 IBLA 248 (3a pt7 47”! 9 85)"

iSillMSISATIVE-ERCCJEURJ—Continued

A EM IN I STR AT I VE REVIEW

Ad®i ristrative appeals within the Bureau of Indian
Affairs are normally decided by the Deputy Assistant
Secretary— Indian Affairs (Operations) under author-
ity delegated from the Assistant Secretary for Indian
Affairs. If, however, the Assistant Secretary con-
siders an appeal in place of the Deputy Assistant
Secretary, he is subject to the 30-day period for
decision set forth in 25 CFB 2.19.

Interim Ad Hcc Commit tee of the Karok Trite v. Area
Director, Sacramento Area Office. Eureau o£_Indian
IffairsT 13 IBIA~76~ (Jan7~8, 1985)"“

" “ 92 1757 46

As an appellate tribunal , the Eoard of Land
Appeals may not make initial adjudicatory decisions cn
matters which should properly be submitted to and
decided by El (1, nor does the Board render advisory
opinions

.

85 IBLA 161 (Feb. 25, 1985)

As an appellate tribunal, the Board of Land
Appeals may not make initial adjudicatory decisions on
matters which properly should te submitted to and
decided by BLM, nor does the Board render advisory
opinions or opinions in hypothetical cases.

State of Alaska. 85 IELA 170 (Fet. 26, 1985)

Where the facts and law are comprehensively set
forth in an Administrative taw Judge’s decision recom-
mending reversal of easements reserved under authority
of sec. 17(b) of the Alaska Native Claims Settlement
Act, the recommended decision may be adopted as the
final decision of the Board.

Chitina Native Corp. . 85 IBLA 311 (Mar. 21, 1S85)

Where the facts and the law are properly set f citb
in an Administrative Law Judge’s decision recommending
affirming a ELM decision to reserve a site easeaent
pursuant to sec. 17(b) of the Alaska Native Claims
Settlement Act, the recommended decision say be adopted
as the final decision of the Board.

Tet lin Native CorF. , 86 IBLA 325 (May 16, 1985)

BURDEN CF E8CCF

Where the reasonable rental value cf Gover nnent-
furnished quarters has been determined in accordance
with accepted appraisal procedures pursuant to
Departmental directives, and the occupant alleges
that his rent is excessive, the burden is on the
occupant to prove by positive, specific, and sub-
stantial evidence that th® appraisal is in error.

Appea l of James P.Slyaa , 6 OBA 1 3 (Peb. 6, 1985)

The burden of proving the error of an initial
Departmental Indian probate decision is on the party
challenging the decision.

E§ta£«> J£bn_Walte£ Few Jails, 13 IBIA 127 (Feb. 28,
1985)
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A DHIHISTBAT IVE PROCEDU RE—Continued

BURDEN OF PROOF—Continued

Bhere a party appeals the BLH issuance of special
recreation use permits, it is the obligation of appel-
lant to show that the deterainations to issue the
peraits are erroneous. Onless a stateaent of reasons
shows adequate basis for appeal and the allegations are
supported with evidence showing error, the appeals can-
not be afforded favorable consideration.

Hendocino Count y Tax-Pavers land Use Committee. 86 IBLA
319 (Hay 16, 1985)

The burden of establishing a valid ccior-of- title
claia is on the claiaant.

William T. Bertaqnole , 87 IBLA 34 (Hay 23, 1985)

There is a presunption of regularity which
supports the official acts of public officers in the
proper discharge of their duties. When an appellant
asserts the affidavit of annual assessaent work was
nailed to BLH, but lost, appellant oust submit evidence
that it was received by BLH in order to overcoae this
presumption

.

Carmel i t a_Hi._Hol.lang, 87 IBLA 175 (June 13, 1985)

In a grazing trespass case initiated by BLH upon
an order to show cause, the burden of proof is properly
placed upon BLH as the proponent of the order sought
to establish by substantial evidence the occurrence
of cattle trespass.

Bureau of Land Hanageaent v. David S Bonnie Ericsson,
88 IBLA 248 (Sept7~4, 1985)

HEARINGS

A sodiua prospecting peraittee who applies for a

sodium preference right lease, alleging with supportive
data that he has discovered a valuable deposit of
sodiua and that the land is chiefly valuable for
sodiua, as required by sec. 24 of the Hineral Leasing
Act of 1920, a§ a metjcjed , 30 O.S.C. 4 262 (1982), is
entitled to a hearing before an Adainistrati ve Law
Judge, pursuant to the provisions of 43 CFR
3521.1-1 (j) (2), before his lease application aay be
finally rejected.

Y ankee Gulch Joint Venture et al.. 84 IBLA 353
"(Jan? 22, 1985)

Where a party challenging acceptance of a depen-
dent resurvey presents sufficient evidence to raise a
question of fact whether the dependant resurvey is an
accurate reestablishment of a section line, the Eoard
will order a fact-finding hearing pursuant to 43 CFR
4.415.

Stoddard_JacobseflA Hober£ CA Downer, 85 IBLA 335
(Bar. 22, 1985)"

A hearing is not necessary in the absence of a
material issue of fact, which, if proven, would alter
the disposition of the aatter. A hearing is not
necessary where the dispute does not involve facts, but
involves the proper application and interpretation of
those facts, and the Bureau of Land Hanageaent properly
reviewed the saae information submitted to this Eoard.

ADHINISTBATIVB EBCCECU BE— Continued

HEARIHGS—Continued

Hining claias located on lands closed to aioeral
entry are null and void froa their inception as a
aatter of law, and no property rights are created
thereby. Therefore, no contest proceeding, notice, or
hearing is required preliainary to a decision holding
that such claias are invalid. The fact of such claias
being void does not depend upon any act or decision of
an adainistrati ve official.

Wa lter HacEwen. Halcola HacEwen, 87 IBLA 210 (June 18,
1985)

A Native allotaent applicant is required to aake
satisfactory proof of substantially continuous ose
and occupancy of land claiaed for a ainiaua period
of 5 years. Such use and occupancy conteaplates sub-
stantial actual possession or use of the land at least
potentially exclusive of others. Where the evidence
in the record does not establish applicant's poten-
tially exclusive use of an allotaent, and a Native
corporation denies the appellant's claias to the
lands sought, the Bureau of Land Hanageaent shall
institute contest proceedings so that evidence as to
applicant's entitlement to the allotaent aay be
presented

.

Pedro Ba y Corp.. 88 IBLA 349 (Sept. 24, 1985)

STANDING

A mining claiaant aay be allowed to file a brief
in the appeal of a ccnflicting claiaant.

Ggosge B* Schultz et al.., 85 IBLA 77 (Feb. 14, 1985)
92 I.D. 83

Where state selection applications were rejected
by decisions approving ccnflicting Native allotaent
applications, the State of Alaska has standing to
appeal those decisions to the Beard cf Land Appeals.

State_of_Alaska, 85 IBLA 196 (Feb. 27, 1985)

SUBSTANTIAL EVIDENCE

The Board of Indian Appeals will show deference
to an Adainistrati ve Law Judge's determination cf the
credibility cf evidence and testiaeny.

Estate of Albqn (Alvinl Shenaay, 13 IEIA 258 (Sept. 26,
19857 "

ALASKA

GENERALLY

An application to purchase a headquarters site is
properly rejected where the applied-for land is not
unreserved public land because the land has been seg-
regated from all foras of appropriation under the
public land laws under a prior recreation and public
purpose classification pursuant to the Act of June 14,
1926, as aifnded, 43 U.S.C. 5 869 (1982).

Kary.S^Erandi, 85 IELA 140 (Feb. 20, 1985)

Woods Pe troleum Co.

,

86 IBLA 46 (Apr. 10, 1985)



at A SKA- -Continued

ALASKA NATIVE CLAIHS SETTLEBENT ACT

Sec- 14{h) (1) of the Alaska Native Claims Settle-
ment Act, 4 3 O.S.C. § 1613(h)(1) (1982), authorizes the
Secretary of the Interior to withdraw and convey
existing historical places and cemetery sites to the
appropriate regional corporation. A historical site
application is properly rejected where the subject
land was withdrawn by Public Land Order No. 5ld0,
pursuant to 43 U.S.C. 4 lb!6(d)(l) (1982), or withdrawn
by Public Land Order No. 5250, pursuant to 43 O.S.C.
* 1616 (d) (2) (1982)

.

Bering Straits Native Corp., 87 IELA 96 (day 30, 1985)

Bining claims located on land closed to entry and
location under the mining laws by a withdrawal order of
the Secretary of the Interior pursuant to the Alaska
Native Claims Settlement Act are null and void ab
initio; however, where such a withdrawal order does not
specifically close the land to mineral location, but
only to mineral leasing, and there is no indication
that mineral location was to be foreclosed, the with-
drawal order will not be held to preclude mineral
location.

Whelan’s dining S Exploration, Inc.. 88 IELA 336
"(Sept. 1 9,~1 985)

HEADQUARTERS SITES

An application to purchase a headquarters site is
properly rejected where the applied-for land is not
unreserved public land because the land has been seg-
regated from all forms of appropriation under the
public land laws under a prior recreation and public
purpose classification pursuant to the Act of June 14,
1926, as amended. 43 U.S.C. $ 869 (1982).

Bary S. Brandt. 85 IBLA 140 (Feb. 20, 1985)

HOBESTEADS

Neither actual nor constructive notice of a

Departmental decision is accomplished by an attempted
service using certified nail where the delivering post
office returns the decision to the Department after
7 days and it affirmatively appears that the addressee
had not moved nor refused delivery, and the address
used was his address of record.

While 43 U.S.C. § 1165 (1982) provides for
issuance of a patent to an entryman upon a 2-year lapse
following issuance of "receipt" when no contest is then
pending, the statutory 2-year period does not begin to
run at the tine the entryman files his final proof, but
begins only upon payment for the land. Where appellant
had not paid for the land sought to be patented, but
had only paid fees associated with filing his homestead
entry, he was not entitled to patent.

Failure by the Government to deliver a notice of
contest action brought against a homestead entry within
30 days of commencement of action does not affect the
validity of the complaint where notice of the action is
given to the entryman in a reasonably timely manner.

The Department of the Interior does not retain
jurisdiction to adjudicate the merits of a homestead
entryman 's claim that he has a valid existing right
which is prior to that asserted by Alaska where the
land sought by the entryman was tentatively approved
for conveyance to the State of Alaska since
sec. 906 (c) (1) of the Alaska National Interest Lands
Conservation Act legislatively confirmed all tentative

ALASKA—Continued

HC EESTEADS--Continued

approvals of state land selections, subject tc valid
existing rights, and conveyed the land in dispute out
of Federal control.

The Department is tarred by the provisions cf
43 U.S.C. § 1166 (1982) from challenging the conveyance
of land to the State of Alaska by sec. 906 of the
Alaska National Interest Lands Conservation Act, ccn-
tiriing tentative approvals of State land selections
subject to valid rights, where more than 6 years have
passed since the conveyance. Since the lands here ccn-
veyed legislatively tc the State were tentatively
approved for conveyance in 1976, and since the Act
makes such conveyance effective as of the date cf
tentative approval, provision of 43 U.S.C. § 1166
(1982) bars any possibility of Departmental interven-
tion on behalf cf the entryman in this case.

T£kry_L. Wjlscn, 85 IBLA 206 (Feb. 28, 1985)
92 I.D. ICS

LAND G 5 A NTS AND SELECTIONS

When BLN declares a mining claim null and void at
initio because the claim was located on land segre-
gated from entry and location under the mining laws,
the mining claimant may rebut that finding by showing
that he merely amended a valid presegregation loca-
tion of the claim. However, to do so, he must shew
that he is the owner of the claim through a regular
chain of title. An unsupported allegation that the
previous owner "gave" him the claim 24 years ago will
not suffice. The United States has the right tc inveke
the statute cf frauds in order to clear title to the
public lands.

Hugh B. Fate. Jr., et al.. 86 IELA 215 (Apr. 30, 1985)

Under 43 CFB 2091.6-4 and 2627.4(b), the filing of
an application by the State of Alaska to select lands
segregates these lands from all subsequent appropria-
tion, including location under the mining law. A

mining claim located on land segregated and closed to
mineral entry is properly declared null and void ab
init io.

Thomas C^Jay^ Joyce B. Bay. 87 IBLA 194 (June 13,
19857

NATIVE ALLOTBENTS

Where, cn appeal from rejection by BLH of a Native
allotment application pursuant to an adjudication,
precipitated only by the filing of a State protest in
accordance with sec. 905(a) of the Alaska National
Interest Lands Conservation Act, 43 U.S.C. 9 1634(a)
(1982), the State withdraws its protest in a stipula-
tion agreed to by all parties, the Board will vacate
the decision appealed from and remand the case to BLH
with instructions to hold the application tor approval
under the statute.

Luke F. Kaqak . 84 IELA 350 (Jan. 17, 1985)

Where the State cf Alaska appeals a decision hold-
ing that a Native allotment is not subject to a right-
of-way granted to the State and on appeal the heirs cf
the allottee relinquish that part of the allotment in
conflict with the right-of-way, the issue is meet and
the appeal is dismissed.

Sta£e_o£_Alaska, 85 IBLA 170 (Feb. 26, 1985)
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Native allotment applications describing land in
Alaska within a State selection application filed prior
to Dec. 1 b, 1971, are generally excepted fron the
statutory approval afforded by sec. 905 {a) (1) of the
Alaska National Interest Lands Conservation Act and
nust be adjudicated under the provisions of the Alaska
Native Allotment Act.

Where the record in a Native allotaent case
contains significant evidence refuting the existence of
substantially continuous use and occupancy at least
potentially exclusive of others, a decision approving
the allotaent without any analysis of the tacts to
support the adjudication will be set aside as
unsupported by the record and a contest ordered.

State of Alaska „ 85 IBLA 196 (Feb. 27, 1985}

A right-of-way for an electric transmission line
issued pursuant to the Act of Bar. 4, 1911, over lands
to which, at the tine of issuance, an Alaska Native had
an inchoate right through use and occupancy, cannot be
defeated by subsequent determination of entitleaent to
an allotaent for such lands, and the allotaent Bust be
made subject to the right-of-way. k decision holding
such a right-of-way null and void must be reversed.

Golden_V alley Electric_Jss ' a, 85 IBLA 363 (Bar. 25,
1985)

” ” ”

Sec. 905(c) of Alaska National Interest Lands Con-
servation Act, 43 O.S.C. $ 1634(c) (1982), authorizes
a Native allotaent applicant to amend the description
of the land in his application to accurately describe
the parcel for which he applied. It does not authorize
an applicant to substitute different land.

Joasfa Tukle . 86 IBLA 26 (Bar. 29, 1985)

institute contest proceedings so that evidence as to
applicant's entitleaent to the allotaent say te
presented

.

Where conflicting evidence exists concerning a

Native allotaent applicant’s use and occupancy of the
land claimed which raises aaterial factual issues, the
Bureau of Land Hanageaent should initiate a Government
contest so that those issues can be resolved at a

hearing.

Pedro Bay C^crp. » 88 IBLA 349 (Sept. 24, 1985)

POSSESSORS BIGHTS

An application to purchase a headquarters site is
properly rejected where the applied-f or land is not
unreserved public land because the land has been seg-
regated f res all foras of appropriation under the
public land laws under a prior recreation and public
purpose classification pursuant to the Act of June 14,
1926, as afended, 43 O.S.C. § 869 (1982).

SMI_S._Brandt, 85 IBLA 140 (Feb. 20, 1985)

STATEHOOD ACT

Onder 43 CFR 2C91.6-4 and 2627.4(b), the filing of
an application by the State of Alaska to select lands
segregates those lands free all subsequent appropria-
tion, including location under the aiding law. A

mining dais located on land segregated and closed to
eineral entry is properly declared null and void at
initio.

Thoeas CA Bay* Joyce B. Bay, 87 IBLA 194 (June 13,
1555

)"“

An inter!® conveyance to a Native corporation
under the Alaska Native Claias Settlement Act
effectively conveys title to the land, subject to valid
existing rights. A conflicting application based on
settlement and occupancy saintained under laws leading
to acquisition of title is properly excluded fro® an
ANCS A conveyance. Where a conflicting application has
been relinquished prior to conveyance, and hence was
not excluded, the Departaent has no authority to
reinstate the application pursuant to a request filed
subsequent to the interim conveyance.

IBLA 58 (Hay 28, 1985)

Onder 43 CFR 2091.6-4 and 2627.4(b), the filing of
a state's application to select lands, where the filing
is regular on its face, segregates the lands froa all
subsequent appropriation, including location and entry
under the aining laws. Where a selection application
filed by the State of Alaska pursuant to sec. 6(b)
of the Alaska Statehood Act, 72 Stat. 339, seeks to
include national forest lands, the application is net
regular on its face because national forest lands can-
not be selected under authority of sec. 6 (b) of the
Act.

Ba Toghey^ CA £. Toohey , £ C. Tcobey, 88 IBLA 66
~(JuIy~23, 1985?

“ “ 92 I. D. 317

Native allotaent applications which are protested
by an Alaskan Native corporation are not legislatively
approved by the Alaska National Interest Lands' Conser-
vation Act, sec. 905 (a) (1) . Such applications must be
adjudicated pursuant to the requirements of the Alaska
Native Allotaent Act, a§ amgjjde^, 43 O.S.C. h 270-1
through 270-3 (1970).

A Native allotaent applicant is required to sake
satisfactory proof of substantially continuous use
and occupancy of land clained for a minimus period
of 5 years. Such use and occupancy conteaplates sub-
stantial actual possession or use of the land at least
potentially exclusive of others. Where the evidence
in the record does not establish applicant's poten-
tially exclusive use of an allotment, and a Native
corporation denies the appellant’s claias to the
lands sought, the Bureau of Land Banageaent shall

ALA SK A SA TIC8AL INTEREST LANDS CONSERVATION
,
ACT

GENERALLY

Share, cn appeal free rejection by BLH of a Native
allotsent application pursuant to an adjudication,
precipitated only by the filing of a state protest in
accordance with sec. 905(a) of the Alaska National
Interest Lands Conservation Act, 43 O.S.C. § 1634(a)
(1982) , the State withdraws its protest in a stipula-
tion agreed to by all parties, the Eoard will vacate
the decision appealed froa and remand the case to ELS
with instructions to hold the application for approval
under the statute.

Lujte.lj^Ka^ak, 84 IBLA 350 (Jan. 17, 1985)
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GENERALLY—Continued

The Department of the Interior does not retain
jurisdiction to adjudicate the met its of a homestead
ejitryman* s claia that he has a valid existing right
which is prior to that asserted by Alaska where the
land sought by the entryaan was tentatively approved
for conveyance to the State of Alaska since
sec. 906 (c) (1) of the Alaska National Interest Lands
Conservation Act legislatively confirmed all tentative
approvals of state land selections, subject to valid
existing rights, and conveyed the land in dispute out
of Federal control.

The Department is barred by the provisions of
43 U.S.C. & 1166 (1982) from challenging the conveyance
of land to the State of Alaska by sec. 906 of the
Alaska National Interest lands Conservation Act, con-
firming tentative approvals of State land selections
subject to valid rights, where aore than 6 years have
passed since the conveyance. Since the lands here con-
veyed legislatively to the State were tentatively
approved for conveyance in 1976, and since the Act
Bakes such conveyance effective as of the date of
tentative approval, provision of 43 0.S.C. $ 1166
(1982) bars any possibility of Departaental interven-
tion on behalf of the entryman in this case.

Ta rsI_L. Wilson, 85 IBL A 206 (Feb. 28, 1985)
92 I.D. 109

Sec. 14(h) (1) of the Alaska Native Claias Settle-
sent Act, 43 0. S.C. § 1613(h) (1) (1982), authorizes the
Secretary of the Interior to withdraw and convey
existing historical places and ceeetery sites to the
appropriate regional corporation. A historical site
application is properly rejected where the subject
land was withdrawn by Public Land Order No. 5180,
pursuant to 43 U.S.C. $ 1616(d) (1) (1982), or withdrawn
by Public Land Order No. 5250, pursuant to 43 U.S.C.
* lb lb (d) (2) (1982) .

Bering Straits Native Corp.. 87 IBLA 96 (May 30, 1985)

Sec. 810(a) of the Alaska National Interest Lands
Conservation Act, 16 U.S.C. $ 3120 (a) (1982), provides
for notice, hearing , and procedural requirements where
certain agency actions "significantly restrict subsis-
tence use." Where a decision which concludes subsis-
tence use will not be significantly restricted has
reasonable support in the record, the statute does not
require a hearing to be conducted.

IuIiisar^te_0ative_Coiaunitj£_Council_et„ali , 88 IBLA
210 (Aug. 28, 1985)

DUTY OF DEPARTMENT OF THE IBTEBIOR TO
NATIVE ALLOTMENT APPLICANTS

Native allotment applications describing land in
Alaska within a State selection application filed prior
to Dec, 18, 1971, are generally excepted firoa the
statutory approval afforded by sec. 905(a)(1) of the
Alaska National Interest Lands Conservation Act and
must be adjudicated under the provisions of the Alaska
Native Allotaent Act.

State of Al aska. 85 IBLA 196 (Feb. 27, 1985)

VALID EXISTING RIGHTS

The Department of the Interior does not retain
jurisdiction to adjudicate the aerits of a homestead
entryaaa's claia that he has a valid existing right
which is prior to that asserted by Alaska where the
land sought by the entryaan was tentatively approved
for conveyance to the State of Alaska since

ALASKA NATIO NAL INTEREST LANDS CONSERVATION A(?T— Continued

VALID EXISTING RIGHTS—Continued

sec. 906 (c) (1) c£ the Alaska National Interest lands
Conservation Act legislatively confirmed all tentative
approvals cf state land selections, subject to valid
existing rights, and conveyed the land in dispute cut
of Federal control.

Hilson, 85 IBLA 206 (Fefc. 28, 1985)
92 I.D. 109

AilSO-SAHH-CiaiflS.sgiJigBEO.lST

CONVEYANCES

Generally

Where the subsurface ainera 1 estate is severed
fro* the surface estate, the owner of the mineral
estate retains, either by the express terms of the
conveyance or as a necessary implication therefro*

,

a right of entry or access to the sinerals over or
through the surface, absent an expressed intent to the
contrary in the document creating the severance. Since
no such contrary intent was aanifested in the Alaska
Native Claias Settleeent Act, insofar as lands in Naval
Petroleue Reserve No. 4, now NPB-A, are concerned, the
Departaent cf the Interior, as the present owner of the
mineral estate, is vested with such right of entry cr
access independent of any contractual grant of access
rights.

K uugfii|_ Cgrpj , 85 IELA 366 (Mar. 26, 1985)

Cefete£y_Sites_ajid=Histof ical places

Sec. 14(h) (1) of the Alaska Native Claias Settle-
ment Act , 43 U.S.C. $ 1613(h)(1) (1982) , authorizes the
Secretary of the Interior to withdraw and convey
existing historical places and reset ery sites tc the
appropriate regional corporation . A historical site
application is properly rejected where the subject
land was withdrawn by Public Land Order No. 518C,
pursuant to 4 3 U.S.C. % 1616(d) (1) (1982) , or withdrawn
by Public Land Order No. 5250, pursuant to 43 U.S.C.
« 1616 (d) (2) (1982) .

a t iye„C cr,^ , 87 IBLA 96 (May 30, 1965)

Jjasegeffits

Sec. 17 (b) of the Alaska Native Claies Settlement
Act requires the Secretary, »tea approving a selection
of lands by a Native corporation, to reserve such ease-
seats as are reasonably necessary to guarantee a full
right of public access across selected lands to public
lands not esbraced in the selection. Where the evi-
dence adduced at an evidentiary hearing shows that an
easement does not qualify under sec. 17 (b) , Bl8 9 s
decision seeking such an easeaeat is properly reversed.

» 05 311 21 , 1985)

Sec. 17 (b) of the Alaska Native claias Sattlsaeot
Act requires the Secretary, when approving a selection
of lands by a lative corporation, to reserve such ease-
ments as are reasonably necessary to guarantee a full
right of public access across selected lands to public
lands not embraced in the selection.

5tate_of_ Alaska, 86 IELA 263 (Hay 10, 1985)
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Easements- -Con tinued

Sec. 17 (b) of the Alaska Native Claims Settlement
Act authorizes the Secretary, when issuing a conveyance
for lands to a village corporation under sec. 19 of the
Alaska Native Claims Settlement Act, to reserve such
easements as are reasonably necessary to guarantee
access to major waterways and publicly owned lands.
BLM's reservation of a site easement for such purpose
will not be disturbed in the absence of a showing that
the BLM determination is erroneous.

Tetlin_Native_Cor£i , 86 IBLA 325 (May 16, 1985)

Where the Bureau of Land Management reserves a

sec. 17 (b) public easement over an existing road or
trail claimed by the State of Alaska as an R.S. 2477
right-of-way, the conveyance documents shall contain a

provision specifying that the reserved public easement
is subject to the claimed R.S. 2477 right-of-way "if
valid. "

Alaska Dept. of_Transportation, 88 IBLA 106 (July 23,
19857

Interim Conveyance

An interim conveyance to a Native corporation
under the Alaska Native Claims Settlement Act
effectively conveys title to the land, subject to valid
existing rights. A conflicting application based on
settlement and occupancy maintained under laws leading
to acquisition of title is properly excluded from an
ANCSA conveyance. Where a conflicting application has
been relinquished prior to conveyance, and hence was
not excluded, the Department has no authority to
reinstate the application pursuant to a reguest filed
subsequent to the interim conveyance.

^eSSi_Edtiyes_Ass2.n jS
._lnci , 87 IBLA 58 (May 28, 1985)

jJative_Group§

A determination by the Bureau of Indian Affairs
to issue a certificate of ineligibility to a Native
corporation claiming status as a Native group under
sec. 14(h) (2) of the Alaska Native Claims Settlement
Act of 1971, 4 J U.S.C. 4 1613(h)(2) (1982) because the
members of the corporation do not compose more than one
family or household as required by 43 CFR 2653.6 (a) (5)
will be affirmed on appeal where the facts show that
on the critical census date the four Native members
were grandparents and two adult grandchildren, and that
the living situation at the group locality was that of
a single family or household with the grandfather as
head of that family ox household.

Deacon* s Landing, Inc., 86 IBLA 340 (May 16, 1985)

A determination by the Bureau of Indian Affairs to
deny a Native corporation status as a Native group
because members of the group did not constitute a
majority of the residents of the locality on Apr. 1,
1970, will be affirmed where it is based on a thorough
field investigation, supported by numerous affidavits,
and meets the criteria of 43 CFR 2653.6 (a) (4).

W i se na

k

A_I nc j. , 87 IBLA 67 (May 2 8, 1985)

Ahtna, I nc. . 87 IBLA 283 (June 25, 1985)

ALASKA NATIVE CIAIHS SETTLEMENT ACT--CQD t i n ue

d

CONVEYANCES— Continued

Valid Existing_Bights

lisilEcI^r ty_i£t,ex;ests

BLM's waiver of its right to continue to
administer leases, contracts, permits, r igbts-of-way,
and easements to the extent they encumber land which
has since been conveyed tc Alaska Native corporations
has the effect of transferring the responsibility and
authority fcr such adainistra ticn to the grantee
corporation. Where all of the land occupied ty such an
outstanding third-party interest has been so conveyed,
BLM must waive its administration of such interests as
mandated by 43 CFR 2650.4-3, absent a Secretarial
finding that retention of that function is in the
interest of the United States. ELM policy favoring
partial waivers in most instances appears to comport
well with the public interest and will not be disturbed
by the Beard merely because the State of Alaska would
prefer to preserve the status quo.

State o f Alaska. 86 IBLA 268 (Hay 10, 1985)

Village Conveyances

Under sec. 3(e) of ANCSA, as am ep ded. 43 U.S.C.
4 1602(e) (1982), BLM may properly exclude land actu-
ally used in connection with the administration of a

Federal installation during the period of time the land
was available for selection by the Native village cor-
poration frci an interim conveyance tc a Native village
corporation under sec. 16(b) of ANCSA, as amended,
43 U.S.C. i 1615 (b) (1982) .

Pursuant to 43 CFR 2655.2 (b) (3) (v) , a tract cf
land used by private logging interests under a permit
issued by the Forest Service is excludable from interim
conveyance to a Native village corporation under
sec. 3(e) of the Alaska Native Claims Settlement Act,
as amended , 43 U.S.C. 6 1602 (e) (1982), if the use cf
the land has a direct, necessary, and substantial ccn-
nection tc the purpose of the holding agency and the
lands are not used primarily to derive revenue.

85 IBLA 165 (Feb. 25, 1985)

EASEMENTS

Generally

When considering whether to reserve an easement
across a Native land selection made pursuant to the
Alaska Native Claims Settlement Act, the Department
must consider, in addition to matters relating to the
utility of the easement for the use sought, the impact
of the reservation upon the Native corporation. Ihe
practicability of the use of other, ncn-Native lands as
alternative easement sites must be considered. Such
cons i deration should include the evaluation of alterna-
tive means to obtain the easement sought, including
possible licensing arrangements proposed by the Native
corporation.

In considering whether to reserve a transportation
easement across a Native corporation's land selection
made under the Alaska Native Claims Settlement Act, the
Department must not restrict consideration of alternate
access to sites which have existing actual road access.

An evidentiary hearing is properly ordered to
receive further evidence concerning suitable alterna-
tive sites fcr a transportation easement where the
record is inadequate to support a finding that there
are no suitable alternative easement sites providing
similar access.

85 I FLA 273 (Mar. 12, 1985)£218 bel tx_ Inc j,

,

92 I.C. 134
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Where the Bureau of Land Banagement reserves a

sec. 17(b) public easement over an existing road or
trail claimed by the State of Alaska as an B.S. 2477
right-of-way, the conveyance documents shall contain a

provision specifying that the reserved public easement
is subject to the claimed R.S. 2477 right-of-way "if
valid."

Alaska Dept, of Transtoy

t

ation. 88 IBLA 106 (July 23,
19857

&ccegs

Sec. 17(b) of the Alaska Native Claims Settlement
Act requires the Secretary, when approving a selection
of lands by a Native corporation, to reserve such ease-
ments as are reasonably necessary to guarantee a full
right of public access across selected lands to public
lands not embraced in the selection. Where the evi-
dence adduced at an evidentiary hearing shows that an
easement does not qualify under sec. 17 (b) , ELK'S
decision seeking such an easement is properly reversed.

Skilifii-MaliXS-QSEE*.# 85 IBLA 311 (Bar. 21, 1985)

Sec. 17 (b) of the Alaska Native Claims Settlement
Act requires the Secretary, when approving a selection
of lands by a Native corporation, to reserve such ease-
ments as are reasonably necessary to guarantee a full
right of public access across selected lands to public
lands not embraced in the selection.

Pursuant to 43 CFH 2650.4-7 (a) (3), an easement for
public access may not be reserved across Native lands
where there exists a reasonable alternative route of
transportation across publicly owned lands. Where the
reasonableness of an alternative route decided upon by
BLH is challenged on appeal and the facts of record are
insufficient to determine whether BLH's decision should
be affirmed, this Board has the discretionary authority
to order a hearing in the natter before an Administra-
tive Law Judge, pursuant to 43 CFB 4.415.

Sta te of Al aska . 86 IBLA 263 (Bay 10, 1985)

£ecision_to fiese^ve

Sec. 17 (b) of the Alaska Native Claims Settlement
Act authorizes the Secretary, when issuing a conveyance
for lands to a village corporation under sec. 19 of the
Alaska Native Claims Settlement Act, to reserve such
easements as are reasonably necessary to guarantee
access to major waterways and publicly owned lands.
BLB's reservation of a site easement for such purpose
will not be disturbed in the absence of a showing that
the BLB determination is erroneous.

Tet l in Na ti ve Corp.. 86 IBLA 325 (Bay 16, 1985)

greseni Bxis.|ing_0sa

Pursuant to 43 CFB 2650.4-7 (a) (3) , the primary
standard for determining which public easements are
reasonably necessary for access shall be present
existing use. The established interpretation of the
"present existing use" requirement is that easements
substantially conform to existing uses and that
evidence of such use be recent.

Sta te of Alaska . 86 IBLA 263 (Bay 10, 1985)

ALASKA NATIVE CLAIES SETT LEBENT ACT— Continued

EASEBE NTS—Continued

fublic_ Easements

Sec. 17(b) of the Alaska Native Claims Settlement
Act requires the Secretary, when approving a selection
of lands by a Native corporation, to reserve such ease-
ments as are reasonably necessary to guarantee a full
right of public access across selected lands to public
lands not embraced in the selection. Where the evi-
dence adduced at an evidentiary hearing shows that an
easement does not qualify under sec. 17(b), BLB's
decision seeking such an easement is properly reversed.

Chitina Batiye Corf,. 85 IBLA 311 (Bar. 21, 1985)

Sec. 17(h) of the Alaska Native Claims Settlement
Act requires the Secretary, when approving a selection
of lands by a Native corpcration, to reserve such ease-
ments as are reasonably necessary to guarantee a full
right of public access across selected lands to public
lands not embraced in the selection.

Fursuant to 43 CFB 2650.4-7 (a) (3), an easenent fer
public access may net be reserved across Native lands
where there exists a reasonable alternative route of
transportation across publicly owned lands. Where the
reasonableness of an alternative route decided upon by
ELB is challenged cn appeal and the facts of record are
insufficient to determine whether BLB's decision should
be affirmed, this Beard has the discretionary authority
to order a hearing in the matter before an Administra-
tive Law Judge, pursuant to 43 CFB 4.415.

Stats_g|_£la£ka, 86 IBLA 263 (Bay 10, 1985)

Be view

When a party appeals a BLB easement determination
made pursuant to ANCSA and Department regulations, the
burden of preef is open the party challenging the
determination to show that the decision is erronecus.

State o f Alaska. 86 IELA 263 (Bay 10, 1985)

NATIVE LAND SELECTIONS

Selectjcjj iimitatieng

Under sec. 3(e) c£ ANCSA, as amfnded, 43 U.S.C.
$ 1602(e) (1982), BLB nay properly exclude land actu-
ally used in connection with the adninistr aticn of a

Federal installation during the period of time the land
was available for selection by the Native village ccr-
poration from an interim conveyance to a Native village
corporation under sec. 16(b) of ANCSA, as amended,
43 O.S.C. * 1615(b) (1982).

Eursuant to 43 CIB 2655.2 (t) (3) (v) , a tract cf
land used by private logging interests under a permit
issued by the Forest Service is excludable from interim
conveyance to a Native village corporation under
sec. 3 (e) of the Alaska Native Claims Settlement Act,
as agenjed, 43 O.S.C. « 1602(e) (1982), if the use of
the land has a direct, necessary, and substantial con-
nection to the purpose of the holding agency and the
lands are not used primarily to derive revenue.

J5a*Se_lli£al_Cg£Ex.<< 85 IELA 165 (Feb. 25, 1985)



JO

ALASKA NATI VE CLAIRS SBTTLSREST /JCT--Continaed

NATIVE LAUD SELECTIONS—Continued

Village Selections

Where the facts and law are comprehensively set
forth in an Administrative Law Judge's decision recom-
mending reversal of easements reserved under authority
of sec. 17 (b) of the Alaska Bative Claims Settlement
Act, the recommended decision may be adopted as the
final decision of the Board.

Chitina Nati ve Corp.. 85 IBLA 311 (Har. 21, 1985)

Where the facts and the law are properly set forth
in an Administrative Law Judge's decision recommending
affirming a BLH decision to reserve a site easement
pursuant to sec. 17 (b) of the Alaska Native Claims
Settlement Act, the recommended decision may be adopted
as the final decision of the Board.

Tetlin Nat ive Corp. , 86 IBLA 325 (Hay 16, 1985)

Land occupied and actually used as a school by
the Bureau of Indian Affairs, reduced to the smallest
practicable tract, is not "public land" within the
definition of sec. 3 (e) of ANCSA, and thus is not
available for village selection even though it may
be anticipated that the school will be "phased out"
at some future time.

Nunakauiak t upik Corp. . 87 IBLA 313 (June 25, 1985)

WITHDRAWALS AND RESERVATIONS

Generally

Under sec. 3(e) of ANCSA, as amended . 43 U.S.C.
4 1602 (e) (1982) , BLR may properly exclude land actu-
ally used in connection with the administration of a
Federal installation during the period of time the land
was available for selection by the Bative village cor-
poration from an interim conveyance to a Native village
corporation under sec. 16(b) of ABCS A - as amende^,
43 U.S.C. 4 1615(b) (1982).

Pursuant to 43 CFB 2655.2(b) (3) (v) , a tract of
land used by private logging interests under a permit
issued by the Forest Service is excludable from interim
conveyance to a Native village corporation under
sec. 3(e) of the Alaska Native Claims Settlement Act,
as amended , 43 U.S.C. 4 1602(e) (1982), if the use of
the land has a direct, necessary, and substantial con-
nection to the purpose of the holding agency and the
lands are not used primarily to derive revenue.

Kake Tri bal Corp. . 85 IBLA 165 (Feb. 25, 1985)

M£M3.s

Under 43 CFR 4.1271(a), a party aay not file a
"notice of appeal" with the Board of Land Appeals from
an order or decision of an Administrative Law Judge
disposing of a civil penalty proceeding. Instead, any
party seeking review of an order or decision in a civil
penalty proceeding may file a petition for discretion-
ary review with the Board under 43 CFR 4.1158 and
4.1270.

Trl Coa l Co . v. Office of Surface Hin ing Recl ama ti on S

Enforcement . 85 IBLA 146 (Feb. 21, 1985)

APPEALS—Continued

As an appellate tribunal, the Board of Land
Appeals may not make initial adjudicatory decisions on
natters which should properly be submitted to and
decided by BIB, nor does the Board render adviscry
opinions.

Edgar B. White. 85 IBLA 161 (Feb. 25, 1985)

Where the State of Alaska appeals a decision hold-
ing that a Native allotment is not subject to a right-
of-way granted to the State and on appeal tfee heirs cf
the allottee relinquish that part of the allotment in
conflict with the right-of-way, the issue is moot and
the appeal is dismissed.

As an appellate tribunal, the Board of Land
Appeals nay not make initial adjudicatory decisions on
matters which properly should be submitted to and
decided by BLH, nor does the Board render advisory
opinions or opinions in hypothetical cases.

S1.a t§_gf_ Alaska, 85 IBLA 170 (Feb. 26, 1985)

The holder of a right-of-way on lands administered
by the Bureau of Land Ranagenant is net adversely
affected within the meaning of 43 CFB 4.410 by a

decision transferring administrative authority ever
such lands tc the Forest Service in the absence of any
allegations of facts showing that the Forest Service
has taken any adverse action with respect to the right-
of-way at issue.

James B, Smith. 85 IBLA 237 (Har. 4, 1985)

An appeal brought by a person who does not fall
within the categories of persons authorized by regula-
tion to practice before the Department is subject tc
dismissal.

5lE§FSi„£2Ifij. ® 85 IBLA 250 (Har. 6, 1985)

Regulation 43 CIS 4.410, setting forth the stan-
dard regarding who may appeal to the Board of Land
Appeals, contains two separate and discrete
prerequisites: (1) that appellant be a party to the
case, and (2) that appellant be adversely affected by
the decision on appeal. Denial of a protest makes an
individual a party to a case. Such denial, however,
does not necessarily establish that an individual is
adversely affected. Rather, an unsuccessful pretestant
must show that a legally cognizable interest has been
adversely affected by denial of the protest.

Donald_Jay , 85 IBLA 283 (Har. 13, 1985)

where, cn appeal from a denial of a protest, an
appellant fails to make any showing as to how its
interests are adversely affected by the denial of the
protest, and none is apparent, such an appellant will
be deemed to lack standing, and the appeal will be
dismissed

.

s ave_2ijr_ecfi5j£g^S i§JL_

j

£cAX_ti_a 1 A , 85 IBLA 300 (Rar. 15,
1985)

Where a mining claimant appeals from an Admin*
istrative Law Judge's decision holding his claims
invalid and makes vague assertions that prejudicial
evidence was admitted at the bearing; that his expert
witness was net permitted to testify that the claims
could be mined profitably; and that the transcript was
inadequate and incorrect, but offers no evidence to
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APPEALS—Continued

substantiate the assertions, such assertions will not
serve as a basis for setting aside the Judge's decision.

a£iied States v. LA_Weekley, 86 IBLA 1 (Bar. 29,

1985f

A hearing is not necessary in the absence of a

naterial issue of fact, which, if proven, would alter
the disposition of the aatter. A hearing is not
necessary where the dispute does not involve facts, but
involves the proper application and interpretation of
those facts, and the Bureau of Land Hanageaent properly
reviewed the sane infornation submitted to this Board.

Hoods Petroleua Co.. 86 IBLA 46 (Apr. 10, 1985)

Where a party appeals the BLN issuance of special
recreation use peraits, it is the obligation of appel-
lant to show that the determinations to issue the
peraits are erroneous. Unless a stateaent of reasons
shows adequate basis for appeal and the allegations are
supported with evidence showing error, the appeals can-
not be afforded favorable consideration.

Mendocin o County Tax-Pa£eps_iand Osg Committee, 86 IBLA
319 7«ay 167 1985)"

A decision denying a protest of the conteaplated
ssuance of nonconpetitive geotheraal resources leases
will not be effective during the period of tine in
which the protestant adversely affected by the decision
aay file a notice of appeal, and leases issued during
this tine are subject to cancellation.

Sierra Club. Oregon Chapter. 87 IBLA 1 (Hay 17, 1985)

Notice of appeal oust be filed within 30 days
after the person taking the appeal is served with the
decision froa which the appeal is taken. The tiaely
filing of a notice of appeal is jurisdictional and
failure to file the appeal within the tine allowed
requires disaissal of the appeal.

Oscar Mineral Group «3 , 87 IBLA 48 (May 23, 1985)

An appeal brought by a person who does not fall
within any of the categories of persons authorized by
regulation to practice before the Department is subject
to dismissal. Where the record does not show the party
presenting the appeal is qualified under the regula-
tions, the appeal will be dismissed.

B'fbert_Gi_Young, 87 IBLA 249 (June 20, 1985)

APPLICATIONS AMD ENTRIES

GENERALLY

Where an application for a special use permit is
filed after a deadline imposed by the Bureau of Land
Management for compelling administrative reasons, the
application is properly rejected.

Ken Warren Outdoors, Inc
t . 85 IBLA 354 (Mar. 25, 1985)

iSIBAISiiS

Where the reasonable rental value of Government-
furnished quarters has been determined in accordance
with accepted appraisal procedure^ pursuant to
Departmental directives, and the occupant alleges
that his rent is excessive, the burden is on the
occupant to prove by positive, specific, and sub-
stantial evidence that the appraisal is in error.

Appeal of Janes f. Glypn. 6 OBA 13 (feb. 6, 1985)

Where the proponent cf a land exchange raises sub-
stantial questions concerning the accuracy of a ELM
appraisal of the value of the selected land, including
the use of appropriate comparable sales, the need to
apply a discount to financed transactions and the
extent of adjustments to assure comparability fer the
cost of bringing in utilities and modifying topography,
the case will be referred to the Hearings Division fer
a fact-finding hearing.

Fallpn Ic? 6 Co ld Storage Co., Willow Lane Cof£.,
85~ I EL A 2 24 (Feb. 28, 1985)

Where the Bureau of Land Management proposes to
resolve the conflicts and inconsistencies in its
appraisal method used to determine fair market rental
values for natural gas pipeline rights-of-way, granted
pursuant to the Act of Feb. 25, 1920, as amended,
30 O.S.C. « 185 (1982), the Board will set aside
decisions based on the going rate method of appraisal,
and remand such questions to the Eureau of Land
Management fer further acticn consistent with the
result of ELR's analysis.

BLB's right to reappraise every 5 years a right-
of-way issued pursuant to sec. 28 of the Act of
Feb. 25, 1920, 30 U.S.C. « 185 (1982), is but one
factor that BLM has considered in arriving at an
adjusted going rate for ELM rights-of-way. BLB's
adjusted going rate is calculated by reducing by
30 percent the industry going rate for rigbts-of-way
on private lands.

Gas_CcA_£J_ N e w_He x i C£ , 88 IBLA 240 (Sept. 3, 1965)

BOARD OF INDIAN APP EALS

JURISDICTION

The Board will exercise its jurisdiction in a

natter appealed to it under 25 CFR 2.19(b) only after
an appellant has filed with it a notice of appeal,
request for the Board to assume jurisdiction, or ether
appropriate document advising the Board that the 3C-day
period has expired without decision. The date cf
filing the notice of appeal is, under 43 CFR 4.310(a),
the date the notice is nailed.

Confusion would obviously result if two offices
within the Department were to exercise simultaneous
jurisdiction over the sane persons and subject matter.
Therefore, one of the two offices must be determined to
have priority, in accordance with Departmental policy.

By informing the Board of Indian Appeals and the
parties in writing that he is exercising his reserved
authority under 43 CFR 4.5 to take jurisdiction over
a case, the Secretary can avoid the potential problems
that are likely to result from the simultaneous exer-
cise of jurisdiction by two Departmental offices.

Interim Ad Hoc Cowmjptee qfthe Kargk Tpibe v
t Area

Director

.

"Sacramento Area Office, Bureau of Indian
Affairs, 13 IEIA 76 (Jan. 8, 1985) 92 I.D. 46
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BOARD OF IN DIAN APPEALS—Continued

JURISDICTION—Continued

The Board of Indian Appeals does not have
authority to change a duly promulgated regulation of
the Department or to declare it to be invalid.

Harold Jones v . Acting Area Director , Sacramento Area
Of f ice& Bureau_of_In<jian Affairs, 13 IBIS 124 (Feb. 27,
1985)

BOARD OF LAUD APPEALS

As an appellate tribunal, the Board of land
Appeals aay not make initial adjudicatory decisions on
matters which should properly be submitted to and
decided by BLH, nor does the Board render advisory
opinions.

Ediar H. Whi te. 85 IBLA 161 (Feb. 25, 1985)

As an appellate tribunal, the Board of Land
Appeals may not make initial adjudicatory decisions on
matters which properly should be subaitted to and
decided by BLH, nor does the Board render advisory
opinions or opinions in hypothetical cases.

State o f Al aska . 85 IBLA 170 (Feb. 26, 1985)

Hhile it is within the province of the judicial
branch to adjudicate the constitutionality of statutes,
it is outsid^ the jurisdiction of the Board. The
legislative history of the Act of July 6, 1960,
74 Stat. 334 (Sisk Act) shows Congress fully considered
the constitutionality of the compensation provisions
therein. The Department is bound to follow those
provisions.

Frederick Sjeaon. 86 IBLA 149 (Apr. 25, 1985)

BU REAU OF IMPISH AFFAIRS

ADMINISTRATIVE APPEALS

Generally

Administrative appeals within the Bureau of Indian
Affairs are normally decided by the Deputy Assistant
Secretary— Indian Affairs (Operations) under authority
delegated fro® the Assistant Secretary for Indian
Affairs. If, however, the Assistant Secretary con-
siders an appeal in place of the Deputy Assistant
Secretary, he is subject to the 30-day period for
decision set forth in 25 CFR 2.19.

Confusion would obviously result if two offices
within the Department were to exercise simultaneous
jurisdiction over the same persons and subject matter.
Therefore, one of the two offices must be determined to
have priority, in accordance with Departmental policy.

Interim Ad Hoc Cosiiaittee of the Karok Tribe v. Area

MJ^iJs, 13~lBlI~76 '{'Jan7~87~l985j 92~i7d7 46

BUREAU CF INEZ SB AgF AIRS— Continued

ADMINISTRATIVE APPEALS—Continued

Generally—Continued

Field and area offices of the Bureau of Indian
Affairs do not have authority to overturn decisions of
the Deputy Assistant Secretary—Indian Affairs
(Operations) .

Patricia Ant)
.

Schoolcraf t Pat eacio v . Area Direc tor,
Sacramento Area Office. Eurea u of Indian A f fairs.
13~ IB I A 150 ”(Hay

_
21, 1985)

BURE A U CF LA?,p HANAGE0JNJ

0hem the Bureau of Land Management cites an oil
and gas lessee for an incident of noncoapliance for a

safety violation, the failure to have a belt guard
on a paapjack, the Bureau of Land Hanageaent say not
assess the lessee a penalty for noncoapliance if the
lessee, acting in good faith, has complied timely with
the teres of the order and if the purpose of the order,
ensuring safety, has been fulfilled. No penalty will
be isposed where the cited "hazard” is so minimal that
the risk of actual harm is virtually nonexistent.

Chinook Resources, Inc., 85 IBLA 5 (Jan. 30, 1985)

BLH aay properly rely on public hearings conducted,
and adopt past and future decisions rendered by a State
board with respect to oil and gas conservation within
Indian lands where ELH retains the ultimate jurisdic-
tion to approve such decisions and, in fact, exercises
an independent review function prior to such adoption.

Assiniboine S Sioux Tribes. 85 IBLA 39 (Feb. 5, 1S85)

It is premature for the Eureau of Land Hanageaent
to reject petition/applications for desert land entries
merely on the basis of inforsal information and belief
that the State water authority will probably deny the
applicants the right to appropriate groundwater for
irrigation of the entries where the water authority
has taken no official action on the water applications
pending before it.

Juli e A . Peterson , et m
al, . 86 IBLA 118 (Apr. 15, 1985)

BLH has the authority to decide whether to issue a

noncompetitive geothermal resources lease pursuant to
sec. 3 of the Geothermal Steam Act of 1970, 30 U.S.C.
§ 1002 (1982), for land within a national forest where
the Forest Service has consented to leasing, and tc
impose additional stipulations, in order to protect
environmental resources, not inconsistent with these
prescribed by the Forest Service. Hbere BLH has
expressly net exercised that authority, the case will
be reoanded for that purpose, including a consideration
of whether BLH has properly provided for staged leasing,
i^e., leasing subject to subsequent approval cf spe-
cific development activities contingent on a finding
that no environmentally unacceptable impact will occur.

Sierra Club, Creqon Chapter. 87 IBLA 1 (Hay 17, 1S85)

BLH has the authority to issue notices of inci-
dents of noncoapliance, e . gu , for failure to xegravel
an access read and tc remove reserve pit fluids, and to
levy an assessment under 43 CFR 3163.3 (1983) with
respect to the operation of oil and gas wells on
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B URE AO OP L AMP BAMAGEB BNT—Con t inued

Federal noncompetitive oil and gas leases within a

national forest.

Where BLH has issued a decision which levied an
assessient tor ncncomplia nee with a previous order with
respect to the operation of oil and gas wells on non-
competitive oil and gas leases and has afforded the
lessee a technical and procedural review in accordance
with 43 CFR 3165. 3, the decision of that official is
binding.

Riviera Drilling C Exploration. 8? XBLA 357 (dune 27

,

1985 j"

88 8M8_0P_RJCLMMI2i

GENERALLY

While the general Departmental policy is not to
suspend oil and gas lease offers to await possible
future leasing of lands, the policy is not without
exception. Where circumstances warrant suspension and
suspension is not precluded by 43 CPH 2091.1, oil and
gas lease offers for acquired lands in the Nueces River
Project under the jurisdiction of the Bureau of
Reclamation- aay be suspended until the Bureau of
Reclamation has completed its oil and gas management
plan for that area.

2iaero_Oil_£or£& , 84 IB LA 394 (Jan. 28, 1985)

Under the Mineral Leasing Act for Acquired Landr
of 1947, as amended, 30 U.S.C. §§ 351-359 (1982) , if
the lands embraced within an oil and gas lease appli-
cation are under surface jurisdiction of a service or
bureau within the Department of the Interior, such as
the Bureau of Reclamation, the consent of the Secretary
of the Interior is necessary under the Act for leasing
of the land

.

Robert J. S horney. 08 X8LA 61 (July 22, 198"»)

£QM_LE&3ES_AN2_g>ERHITS

CANCELLATION

Bureau of Land Banagement say not cancel a

competitive coal lease by administrative action, but
must institute an appropriate judicial proceeding under
30 U.S.C . $ 188 (a) (1982) where , subsequent to lease
issuance, the lessee failed to pay timely an install-
ment of the deferred bonus bid, and the annual rental
as required by the lease which failure constituted
cause for cancellation.

Apex Bining Co., I n c,,, Jeipy H. Williams . 86 XBLA
242 (Apr. 30, 1985)

LEASES

Where a coal lessee is notified of the terms and
conditions of the coal lease upon modification and is
informed of the effective date assigned to the lease,
such lessee must timely object or thereafter be tarred
from arguing the propriety of the modified lease •

s

terms and conditions.

AHCA Coal Leasing, Inc. . 86 IBLA 21 (Bar . 29, 1 85)

CQAL_I!
E1SES_48D_PER|3ITS—continued

LEASES— Ccrtinued

Pursuant to 30 U.S.C. § 207(a) (1982) and 43 CEB
Subpart 3451,’ the Secretary is vested with broad dis-
cretionary authority to readjust every ter® or condi-
tion of a coal lease. A lessee of a pra-Federal Coal
leasing Amendments Act lease has no vested rights tc
the indefinite continuation of existing lease teras.

Rhere a notice of intent tc readjust a coal lease
is given to a lessee prior to expiration of the period
allowed for readjustment , such notice satisfies t he
statutory requirements, and the Bureau of Land Banage-
ment aay subsequently provide the specific terms or
conditions for read justaent

.

The Federal Coal Leasing Aaendaents Act, 3C U.S.C.
§§ 2C1-2C9 (1982), governs the terms and conditions
that the Department aay impose upon readjustment of
leases issued prior to the Act.

A decision by the Bureau of Land Banagement tc
readjust a ccal lease will be affirmed where the
readjusted provisions appealed by the lessee are
mandated by statute cr regulation, or where such
provisions are in accordance with proper administration
of the public lands.

Consolidation Coal Co. . Chevron Coal Development cc..
86 IE LA 60 (Apr. 10, 1985)

BLB is not barred from readjusting the terms and
conditions of a coal lease issued prior to enactneat cf
the Federal Coal Leasing Amendments Act of 1976,
30 U.S.C. § 201 (1982) , in accordance with the require-
ments of the statute and its isp lenenting regulations,
where a notice of intent to readjust is transmitted
prior to the end of the 20-year period that follows
lease issuance.

Hhen the Department of the Interior readjusts a

lease that was issued prior to the Federal Coal leasing
Amendments Act of 1976 , 30 U.S.C. § 201 (1982), it aust
do so in conformity with the Bineral Leasing Act of
1920, as a®efded, 30 U.S.C. § 181 (1982).

A BiH decision to readjust the terms and con-
ditions of a coal lease to include additional require-
ments will be affirsed where the requirements are
mandated by statute cr regulation, or are in accordance
with proper administration of the land.

A£k_Iaj<L£2i * 86 IELA 153 (Apr. 25, 1985)

The Bureau of land Hanageaenfc Bay properly conform
a competitive coal lease to set forth the specific
deferred bonus bid and schedule for payment in accord-
ance with the teras of the lease sale. By submitting
its bid, the lessee has already agreed to such a

deferred bonus bid payment where the ter® was included
in the detailed stateaeat of the leas® sale and was
incorporated into the contract upon acceptance of the
bid and subsequent leas® issuance.

AEej_Kining„Sfi. i_lp£A^eiri_Hi_HilliaBS, 86 IBLA
242 (Apr. 30, 1985)

In order to be eligible for addition to a coal
lease by modification under 30 U.S.C. § 203 (1982),
coal lands cr ccal deposits Bust be contiguous to or
corner on those contained in the base lease. A deci-
sion rejecting an application for sodification will
be affiraed where the coal deposit is not contiguous,

does net have at least on® point in coamon with
the coal deposit in the bas® lease.

GulI-CiJ £Q4£ix_Re£uilic_Steel_^2SJEJi » 8 7 IBLA 1C9
(Hay 31, 1985)
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LEAS ES—Continued

A decision by the Bureau o£ Land Management to

readjust a coal lease will be affined where the

readjusted provisions appealed by the lessee are

nandated by statute or regulation, or where such

provisions are in accordance with proper administra-

tion of the public lands.

A provision in a readjusted

the lessee to conduct operations
where avoidance is impracticable
where practicable, to repair, da

and timber, improvements includi

owner, and improvements owned by

by its permittees, licensees, or

priate and properly included in

coal lease requiring
so as to avoid or,

, to minimize and,

mage to Federal forage
ng crops, of a surface
the United States or

lessees, is appro-
a lease readjustment.

It is proper to include a provision in a

readjusted coal lease which reserves to the United

States the right to authorize other uses of the leased

lands that do not unreasonably interfere with the

exploration and mining operations of the lessee, since

any authorized use would te subject to the lease.

It is proper to include in a readjusted coal lease

a provision requiring the lessee to conduct at its own

expense a survey and inventory of archaeological and

paleontological values prior to approval of a mining

plan or any activity that would disturb the surface

of the land.

KaiS£E_Steel_CorE., 87 IBLA 228 (June 19, 198b)

A Federal coal lease which is subject to readjust

ment subsequent to enactment of the Federal Goal

Leasing Amendments Act, 30 U.S.C. 44 201-209 (1982),

will be conformed upon readjustment to the terms

required by that statute*

Regulation 43 CFB 3451.1 (c) (1) specifically

provides that a notice of readjustment or notice of

intent to readjust must be given to the lessee at or

before the expiration of the initial ^0-year period for

leases issued prior to Aug. 4, 1976. tiheie BLH fail

to provide such notice to a lessee holding a 50-percent

undivided interest in a lease and the record indicates

the lessee did not have actual knowledge of ELH s

intent to readjust on or before the anniversary date of

the lease, the lease may not be readjusted.

Consol ida tion_Coal_Coii_Gulf_Oil_CorEA ,

(J une 25 , 1985)

87 IELA 296

CQik.LEASES.JND.PERHJTS— Continued

READJUSTMENT—Continued

provisions are in accordance with proper administration

of the public lands.

Co n§fili da ti£E_Coal_£eix_£heiESE_£oal_Ceve
logmen t_COj

,

86~ I EL A 60 (Apr. 10, 1985)

BLH is rot tarred from readjusting the terms and

conditions of a coal lease issued prior to enactment cf

the Federal Coal leasing Amendments Act of 19/6,

30 U.S.C. « 2C1 (1982), in accordance with the require-

ments of the statute and its implementing regulations,

where a notice of intent to readjust is transmitted

prior to the end of the 20-year period that fellows

Hhen the Department of the Interior readjusts a

lease that was issued prior to the Federal Coal Leasing

Amendments Act of 1976, 30 U.S.C. 4 201 (1982) , it must

do sc in ccnformity with the Hineral Leasing Act of

1920, as amended, 30 U.S.C. 4 181 (1982).

A ElB decision to readjust the terms and con-

ditions cf a coal lease to include additional require-

ments will be affirmed where the requirements are

mandated by statute cr regulation, cr are in accordance

with proper administration of the land.

Ark L and Co., 86 IBLA 153 (Apr. 25, 1985)

A Federal coal lease which is subject to readjust-

ment subsequent to enactment of the Federal Coal

Leasing Amendments Act, 30 U.S.C. 4* 2C1-2CS (1982),

will be conformed upon readjustment to the terms

required by that statute*

Regulation 43 CFB 3451.1(c)(1) specifically

provides that a notice cf readjustment cr notice of

intent to readjust must be given to the lessee at or

before the expiration of the initial zO-year period fer

leases issued prior to Aug. 4, 1976. Where ElK tails

to provide such notice to a lessee holding a 50-percent

undivided interest in a lease and the record indicates

the lessee did not have actual knowledge of BLB s

intent to readjust cn or before the anniversary date cf

fh, lease, the lease may not be readjusted.

Cons fi
lidaticn_£cal_£i^_Guli.Oil_Corpi , 8 7 IBLA 2S6

"(June 25, 1985)

READJUSTMENT
CCLCB_CB_£i*IH_£l_TiIiE

Pursuant to 30 U.S.C. 4 20/ (a) (1982) and 43 CFB

Subpart 3451, the Secretary is vested with broad dis-

cretionary authority to readjust every term or condi-

tion of a coal lease. A lessee of a pre-Federal Coal

Leasing Amendments Act lease has no vested rights to

the indefinite continuation of existing lease terms.

Where a notice of intent to readjust a coal lease

is given to a lessee prior to expiration of the period

allowed for readjustment, such notice satisfies the

statutory requirements, and the Bureau of Land Manage-

ment may subsequently provide the specific terms or

conditions for readjustment.

The Federal Coal Leasing Amendments Act, 30 U.S.C

44 201-209 (1982), governs the terms and conditions

that the Department may impose upon readjustment of

leases issued prior to the Act.

A decision by the Bureau of Land Management to

readjust a coal lease will be affirmed where the

readjusted provisions appealed by the lessee are

mandated by statute or regulation, or where such

GENERALLY

The obligation fer proving a valid

claim is upon the applicant. A failure

burden of proof with respect to any one

for a cclor-cf-title claim is fatal to

colcr-of-title
to carry the
of the elements
the application.

8i8 dle_B io_Gq ande_Ccp§eqva ncy_D i s tpic t , 86 IE1A 41

(Apr. 9, 1985)

An application for a patent under the Jet cf

Auq. 24, 1954, commonly known as the O'Konski Act,

43 U.S.C. 4 1221 (1982), is properly rejected where

the applicant fails to establish that the land lies

between the meander line of an inland lake or river in

Wisconsin as originally surveyed and the meander line

of that lake cr river as subsequently resurveyed.
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COLOR O R C LAXfl OF I ITI,B--Continued

GENERALLY --Continued

Applicants for a patent under 43 O.S.C. % 1221
(1982) have the burden of proving each of the require-
ments for patent to the satisfaction of the Secretary
of the Interior.

Martin, 86 IBLA 254 (May 3.
1985)

The burden of establishing a valid color-ot-title
claim is on the claimant.

An applicant who believes or has reason to believe
that title to land is in the United States at the tine
when he acquires it does not hold color of title in
good faith.

lilli a g n ol e

,

87 IBLA 34 (Hay 23, 1985)

The burden of proving a valid class 1 color- o f-
title clain is upon the applicants. A color-of-title
application is properly rejected where the applicants
claia a chain of title originating with a conveyance
executed subsequent to a withdrawal for Federal
purposes and within 20 years of the tioe the applicants
learned of the title defect.

grant, f . 6 Jessje Fern Woodward, 87 IBLA 118 (Hay 31.
1985)

APPLICATIONS

BLH aay properly reject a class 1 color-of-title
application filed pursuant to the Color of Title Act,
a§ aaenged, 43 U.S.C. § 1068 (1982) , where the appli-
cant fails to establish that, at the tine his appli-
cation was filed, the land either contained valuable
inproveoents or had been reduced to cultivation.

gS£ry_G i_Perry, 85 IBLA 93 (Feb. 14, 1985)

BiS aay properly reject a color-of-title applica-
tion filed pursuant to sec. 1 of the Color of Title
Act, ag agendgd, 43 U.S.C. * 1068 (1982), where the
applicant claias chain of title originating with a
certificate of tar sale to the county, executed prior
to the withdrawal for Federal purposes. A certificate
of tai sale does not constitute a conveyance and does
not establish color of title because the right of
redeoption had not expired and there can be no adverse
possession.

R i c ha rd_£i_C h_j i s te ase a , 85 IBLA 1C8 (Feb. 14, 1905)

The obligation for proving a valid color-ot-titledale is upon the applicant. A failure tc carry the
burden of proof with respect to any one of the elesents
for a color-of-title claia is fatal to the application.

An application for a class 1 color-of-title claia
Bade pursuant to the Color of Title Act, 43 U.S.C.
V 1068 (1982) , requires that the land be adversely held
in good faith for at least 20 years by the claisant or
its predecessors-in- title . Acquiring title to Federal
lands by tax deed initiates a new title for the purpose
of deteraining when possession under color of title
coaaenced. A certificate of tax sale for a period
preceding execution of the tax deed does not establish
a color-of-title right transferable to the grantee of
the tax deed where a right of redemption continued in

££IO_£2_£I2IiL£l_TUJ.J-- Con tinned

All LI CAT XCIiS --Continued

effect because there can be no adverse possession in
such case.

To establish a class 1 color-cf-ti tie application
filed under the Color of Title Act, 43 U.S.C. t 1068
(1982), claimed iaprovesents Bust enhance the value cf
the land or the land aust be reduced to eultivatien at
the time defective title becaa® known and the applica-
tion was filed.

!Si3dlS_Ji|_£iai!$SJ£iX£mai2£J_.fi.i$ilA£i, 86 JELA U1
(Apr. 9, 1985)

An application for a patent under the Act of
Aug. 24, 1954, coasonly known as the CKonski Act,
43 U.S.C. t 1221 (1982), is properly rejected where
the applicant fails to establish that the land lies
between the seander line of an inland lake or river in
Wisconsin as originally surveyed and the aeander lire
of that lake or river as subsequently res ur ve yed

.

Applicants fer a patent under 43 U.S.C. § 1221
(1982) have the burden of proving each of the require-
sents for patent to the satisfaction of the Secretary
of the Interior.

IifligI_fm_gaiii£A_j£h£_£A_jjaj; tin, 86 IBLA r54 (Hay 3,
1985)

An applicant who believes or has reason to believe
that title tc land is in the United States at the tiae
when he acquires it does not hold eoler of title in
good faith.

tajnolg , 87 IBLA 34 (Hay 23, 1965)

The burden cf proving a valid class 1 color-of-
title clain is upon the applicants. A color-of-title
application is properly rejected where the applicants
clai* a chain of title originating with a conveyance
executed subsequent tc a withdrawal for Federal
purposes and within 20 years of the tine the applicants
learned of the title defect.

SEant_F._6_Jg^s ie_Eeo_jiccd“iM» 87 IBLA 118 (Hay 31,

CULTIVATION

BLH aay properly reject a class 1 color-of-title
application filed pursuant to the Color of Title Act,

2 wended, 43 U.S.C. « 1068 (1982), where the appli-
cant fails to establish that, at the ti*e his appli-
cation was filed, the land either contained valuable
iaproveaents or had teen reduced to cultivation.

JeiEX-Gi-iSH*, 85 IELA 93 (Feb. 14, 1985)

To establish a class 1 cclcr-of-title application
filed under the Color of Title Act, 43 U.S.C. $ 1068
(1982), claiaed iapreveaents aust enhance the value of
the land or the land aust be reduced to cultivation at
the tiae defective title became known and the applica-
tion was filed.

”1^ 8 le_R ig_s^ a nde £c aser sajcj£_D i s trqc t , 86 IBLA 41
(Apr. 9, 1985)
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COLOB O B CLAie OF TITLE— Continued

GOOD FAITH

An application for a class 1 color-of -t itle claim
made pursuant to the Color of Title Act, 43 U.S.C.
4 1068 (1982) , requires that the land be adversely held
in good faith for at least 20 years by the claimant or
its predecessors-in-title. Acquiring title to Federal
lands by tax deed initiates a new title for the purpose
of deteraining when possession under color of title
commenced. A certificate of tax sale for a period
preceding execution of the tax deed does not establish
a color-of- title right transferable to the grantee of
the tax deed where a right of redeaption continued in
effect because there can be no adverse possession in
such case.

flidd le_Bio_Grande_Conserv ancy_Distr ict , 86 IBLA 41
7 Apr .*97 198 5)

An applicant who believes or has reason to believe
that title to land is in the United States at the tiae
when he acquires it does not hold color of title in
good faith.

Good faith under the Color of Title Act requires
that the claimants and their predecessors in interest
honestly believe theaselves seized of the title, and
the Departaent may consider whether such a belief was
unreasonable in light of the facts actually known or
available to the claimants or a predecessor. However,
undocumented hearsay evidence, indicating a lack of
good faith because some people in the community are
aware of the title being in the Federal Government,
will not overcome substantial and documented evidence
that the applicant acted in the good faith belief that
he was seized of title.

William T. Bertagnole. 87 IBLA 34 (Hay 23, 198b)

The burden of proving a valid class 1 color-cf-
title claim is upon the applicants. A color-of -title
application is properly rejected where the applicants
claim a chain of title originating with a conveyance
executed subsequent to a withdrawal for Federal
purposes and within 20 years of the tine the applicants
learned of the title defect.

Grant_Fi_£ Jessie_£ern Bgodward, 87 IBLA 118 (Hay 31,
I 98b)

"

IMPROVBHENTS

BLH nay properly reject a class 1 color-of- title
application filed pursuant to the Color of Title Act,

IS ISSI^ed, 43 U.S.C. 5 1068 (1982), where the appli-
cant fails to establish that, at the time his appli-
cation was filed, the land either contained valuable
improvements or had been reduced to cultivation.

JSE£I_Gi_Perry, 8b IBLA 93 (Feb. 14, 198b)

To establish a class 1 color-of -title application
filed under the color of Title Act, 43 U.S.C. 4 1068
(1982), claimed improvements must enhance the value of
the land or the land must be reduced to cultivation at
the time defective title became known and the applica-
tion was filed.

Jliddle_aio Gpa nde _Conset vacc.1 District, 86 IELA 41
(Apr. 9, 1985)

C C L£ J Cf ~ Con tinued

PRIVITI

An application fcr a class 1 color-of -title claim
aade pursuant to the Color of Title Act, 43 U.S.C.
4 1068 (1982), requires that the land be adversely held
in good faith for at least 20 years by the claimant cr
its predecessors-in-title. Acquiring title to Federal
lands by tax deed initiates a new title for the purpose
of determining when possession under color of title
commenced. A certificate of tax sale for a period
preceding execution of the tax deed does not establish
a color- cf- title right transferable to the grantee of
the tax deed where a right of redemption continued in
effect because there can be no adverse possession in
such case.

Fiddle Bio $panfle Conserv ancy £is£ri£t, 86 IBLA 41
(Apr. 9, 1985)

The burden of proving a valid class 1 coloi-of-
title claim is upon the applicants. A color-cf-title
application is properly rejected where the applicants
claim a chain of title originating with a conveyance
executed subsequent tc a withdrawal for Federal
purposes and within 20 years of the time the applicants
learned of the title defect.

Grant F. C Jes§ie_fep n Boodwajrd, 87 IELA 118 (Hay 31,
1985)

CCHSHTUTjCBAL jA«

GEMEB ALLS

While it is within the province of the judicial
branch to adjudicate the constitutionality of statutes,
it is outside the jurisdiction of the Board. The
legislative history cf the Act cf July 6, 1960,
74 stat. 334 (Sisk Act) shows Congress fully considered
the constitutionality of the compensation provisions
therein. The Department is bound to follow those
provisions.

Frederick Sie mon . 86 IBLA 149 (Apr. 25, 1985)

The Supreme Court has definitively established in
Usifted_states v. Locke . 53 O.S.L.H. 4433 (Apr. 2,
19857, that the provisions of sec. 314 of FLPBA, which
provide that, upon the failure of a mining clainant to
timely file annually either evidence of the performance
of annual assessment werk or a notice of intention to
hold a mining claim, the claim is conclusively deemed
abandoned and void, is constitutional and does not
result in a deprivation of due process of law.

Lapny Bay Scpthayfl. 86 IBLA 239 (Apr. 30, 1985)

The Supreme Court has definitively established in
Unit ed S tates v. Isckg , 105 S. Ct. 1785 (1985) , that
the provisions of sec. 314 of the Federal Land Eclicy
and Eanagement Act cf 1976, which provide that, upen
the failure cf a mining claimant to timely file annu-
ally either evidence of the performance of annual
assessment werk or a notice of intention to hold a min
ing claim, the claim is conclusively deemed abaodened
and void, is constitutional and does not result in a

deprivation of due process of law.

Charlene E Ecbert Schilling . 87 IELA 52 (Hay 23, 1985)
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tCNSTITDTIONACi_C1lW— Continued

GENERALLY— Continued

In Uni tgd_ Stages v. Locke, 105 S. Ct. 1785 (1985),
the United States Supreme Court held that sec- 314 of
the Federal Land Policy and Management Act of 1976,
43 U.S.C. ft 1744 (1982), is constitutional. Sec. 314
provides that upon the failure of a mining claimant to
timely file either evidence of the performance of
annual assessment work or a notice of intention to
hold a mining claia, the claim is conclusively presumed
to be abandoned and void. Therefore, a mining claimant
is not deprived of due process where his claia is ren-
dered abandoned and void for failure to tinely make the
required filing.

Myr o n_Ch e r ry , 87 IBLA 165 (June 12, 1985)

Warrantless inspections under the Surface Mining
Control and Reclamation Act of 1977 are constitutionally
permissible.

S_6_S_Coal_Coi_vi_Of f ice_gf_Surf ace_Hining_Recla*ation
6_2nf or cement, 87 IBLA 350 (June 27, 1985)

The Supreme Court has definitively established in
United States v. Locke, 105 S. Ct. 1785 (1985), that
the provisions of sec. 314 of the Federal Land Policy
and Management Act of 1976, which provide that, upon
the failure of a mining claimant to timely tile
annually either evidence of the performance of annual
assessment work or a notice of intention to hold a
mining claia, the claim is conclusively deemed
abandoned and void, are constitutional, and do not
result in a deprivation of due process of law.

Ralph C. He amott, 88 IBLA 367 (Sept. 27, 1985)

DUE PROCESS

Mining claims located on lands closed to mineral
entry are null and void from their inception as a

matter of law, and no property rights are created
thereby. Therefore, no contest proceeding, notice, or
hearing is required preliminary to a decision holding
that such claims are invalid. The fact of such claims
being void does not depend upon any act or decision of
an administrative official.

Maiter_nacEwen 4,_flgl 50lm_HacEwen, 87 IBLA 210 (June 18,
T 985)

CONT EST S AND PROTESTS

GENERALLY

Neither actual nor constructive notice of a
Departmental decision is accomplished by an attempted
service using certified mail where the delivering post
office returns the decision to the Department after
7 days and it affirmatively appears that the addressee
had not moved nor refused delivery, and the address
used was his address of record.

While 43 U.S.C. ft 1165 (1982) provides tor
issuance of a patent to an entryman upon a 2-year lapse
following issuance of "receipt" when no contest is then
pending, the statutory 2-year period does not begin to
run at the time the entryman files his final proof, but
begins only upon payment for the land. Where appellant
had not paid for the land sought to be patented, tut
had only paid fees associated with filing his homestead
entry, he was not entitled to patent.

l£E£y_L.._Wilson, 85 IBLA 206 (Fet. 28, 1985)
92 I.L. 109

CQNTESTS_ A8£_£R0JES JS—Continued

GENERALLY—Continued

A decision denying a protest of the contemplated
issuance of noncompetitive geothermal resources leases
will not be effective during the period of time in
which the prctestant adversely affected by the decision
may file a notice of appeal, and leases issued during
this time are subject to cancellation.

Sierpa Club, , Oregon .Chapter . 87 IBLA 1 (May 17, 1S85)

Where conflicting evidence exists concerning a

Native allotment applicant's use and occupancy of the
land claimed which raises material factual issues, the
Bureau of Land Management should initiate a Government
contest so that those issues can be resolved at a

hearing

.

F§<Uo_]3aj.CopEa. * 88 I EL A 349 (Sept. 24, 1985)

Jurisdiction over disputes between rival mining
claimants is reserved to the courts, and it is not fcr
this Department to decide whether one claimant has a

better right to a claim because of a rival claimant's
alleged failure to file the documents required under
sec. 314 of the Federal Land Policy and Management Act
of 1976, 43 U.S.C. ft 1744 (1976).

§jndpa_M emact t , 88 IBLA 379 (Sept. 27, 1985)

CONJR ACTS

CCBSTBUCTICN ANE CEERATION

Action^ 2 f_ p3rii£s

An appeal under a timber sales contract is granted
where the Beard finds a contractor to have been
relieved of his slash burning obligations by reasen cf
the Government having improperly deferred the burning
of the slash generated under appellant's contract until
such slash cculd be burned simultaneously with slash
generated under another timber sales contract awarded
at a later date to scmecne else.

Appeal_cf James_L. Patten d.b.a. James Patten Logging

,

iECA-187 3
_
”(Apr.~297 1985) ” S2~i7d.

_
172

Where under a construction contract for the
installation cf water meters, meter boxes, and service
lines, it is determined by the contemporaneous conduct
of the parties during performance cf work that the
contract spec if icaticns did net require the contractor
to replace all existing service lines in order tc fully
perform under the contract, the Government was bound
to be without justification to invoke the unit price
schedule in the bid fora to reduce the total contract
price fox quantities of existing pipe not replaced by
the contractor.

Apjgeal of Pat Wagneip d.b.a. A-Pl umbi

n

1i_Co_. , IECA-1612-
8-82”lIay“l47"l985)

' ~ 92 I.D. 195

Cress motions fcr summary judgment are denied
where the Board finds appellant's claim of a new valid
and consummated agreement will require the resolution
of disputed questions of material fact in a hearing
ordered by the Board.

Ag£ejl_c| (lax ima Ccrp., IBCA-1828 (Sept. 1C, 1965)
92 I.D. 378
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CO NX RACES— Continued

CONSTRUCT IOR AND OPE8 AT ION—Cont inued

Allowable Costs

A contractor's claim for additional coopensation
for travel costs incurred during installation of a

coaputer program package was allowed where language in
the contractor's price list, incorporated by reference
into the contract, specifically stated that the cost of
installation was "exclusive of transportation and hotel
costs," and there was no evidence that the Government
rejected, amended, or withdrew such language fro® the
contract prior to award. The Board found that the con-
tractor aade its intent manifest with respect to what
was covered by its pricing proposal, and the Government
accepted appellant’s pricing structure by incorporating
it into the contract.

Geostat Systems, Inc.. IBCA-1611-8-8 2 (Bar. 13, 1985)

CCBTBACTS—Continued

CC BST SUCTIC B AMD CEf B AT 108—Continued

Change^ Conditions^ (Differing Site_Conditicns)

Bhere under a construction contract for the
installation of water meters, meter boxes, and
service lines, the aecunt of excavation required for
performance of the work is substantially greater than
indicated in the contract documents, and the contractor
encounters different types and lengths of service lines
than indicated in the specifications, and which cculd
not have been ascertained by a prebid investigation,
the Board finds that such constitutes a first category
differing site condition for which the contractor is
entitled to an equitable adjustment under tbe Differ-
ing Site Conditions Clause.

Appeal of Eat Hagner d.b.a. A-Pluabinq Co.. IECA-1612-
8-82~“(tSay 1<*7

1985)“"* """“
" 92 I.D. 195

Bhere a contractor presented evidence of actual
costs1

incurred for extra work and materials under the
contract, such costs were presumed to be reasonable
and established a priaa facie case of recovery, which
the Government failed to rebut.

Appeal of Pat Wagner d.b.a. A-Pluabing Co., IBCA- 1612-
8-82 (Bay 1«7 1985f

““ “ “ 92 I.B. 195

In a cost-plus-fixed-fee level of effort contract
with task order options held by the Government, the
contractor had the burden to prove: (1) that it gave
the proper notice and received authorization free the
contracting officer, under the Limitation of Costs
Clause, before it could recover fox any foreseeable
overruns (2) that the Government, in delaying perfor-
mance of the contract, had breached a contract
obligation, which breach caused increased costs, in
order to recover increased overhead and general and
administrative costs above the contract ceiling for
delays as an equitable adjustment for an implied change
arising, d§ fac to, under the Stop Bork Order Clause;
(3) that the Government had an obligation to exercise
options in order for the contractor to recover any
amounts for failure to exercise such options. Where
the contractor waited until after performance was
cosplete to invoice for aaounts in excess of contract
limitations and had earlier agreed to a change
accomplishing an increase of costs liaitation as
covering all pexforaaace, it could not and did not
carry its burden for compensable overrun; where it
waited over 6 years to aake a claim, failed to present
auditable cost records at any time, relied on the aere
existence of delays to establish a Government breach
and failed to connect any alleged breach to specific
cost increases, it failed to carry its burden of
proving delays aeounting to a breach such as would
allow recovery for an equitable adjustment for expenses
in excess of contract ceilings as a de facto stop under
the Stop Bork Order clause; where it presented sere
allegations of fraud and male volence in Government
motivation and conduct but failed to present proof of
the allegations nor even of what they eeant, it failed
to carry its burden to show that the Government had
some obligation to exercise contract opticas. The
appeal was denied.

Appeal of Op tiaal Data Corp^. IBCA-1695 (June 20,
1985) ““

92 I.D. 269

A claia for overrun costs is denied where an
invoice is relied upon as notice to the contracting
officer of impending overrun without a showing that the
contracting officer had knowledge of and encouraged the
added work needed to complete contract performance.

ME®Sl_SJL,5®£ision_J>cience_Consorti u®j._Inc_. , IBC&-
1651-2-83 (Sept.: 6, 1985)

~ ~ 92 I.D. 37 2

A claim for a Category 1 Differing Site Condition
was denied where a contractor, engaged in core drilling
operations, encountered a layer of "basal gravel"
between clay and granitic bedrock, and the drill logs
appended to the contract included core boring results
and profiles which on their face gave readily dis-
cernible, strong, and therefore entirely reasonable
indications rithin the aeaning of the Differing Site
Conditions clause that such conditions should have been
anticipated at various areas of the site.

A claim for a Category 1 Differing Site Condition
was denied where it was determined that the contractor
failed to properly assess the information to which the
Invitation Per Bids directed his, and the contractor's
interpretation of the aaterials to be encountered dur-
ing drilling operations was found to he unreasonable.

Hyman Construction Inc. . IECS-1669-4-83 (Hay 31, 1985)
92 I.D. 237

Share a contractor alleged that changed conditions
resulted fees a mutual mistake regarding geological
conditions and that its costs increased due to encoun-
tering siore severe caving conditions than anticipated
at a test hole drill site, the Board found that the
contract required remedial procedures to prevent caving
when drilling in unconsolidated material and the con-
tractor could not reasonably contend that caving
conditions were not to be anticipated.

AEESal„cf_Di-Het^_|n£s , IBCA-1341 (Aug. 9, 1985)

Changes and Extras

Bhere under a construction contract for the
installation of water meters, meter boxes, and
service lines, the amount of excavation required for
performance of the work is substantially greater than
indicated in the contract documents, and the contractor
encounters different types and lengths of service lines
than indicated in the specifications, and which could
not have been ascertained by a prebid investigation,
the Board finds that such constitutes a first category
differing site condition for which the contractor is
entitled to an equitable ad justaent under the Differ-
ing Site Conditions Clause.

Appeal of Pat Maaner d.b.a. 1-Pluabiag Co., XBCA-1612-
8-82 (Hay

-
Ih7 1985)""“ ~ “ ~ “ 92 I.D. 195
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CONTRACTS-- Continued CCBTBACTS--Continued

CONSTRUCTION AND OPERATION—Continued

Changes and Extras—Continued

The Board finds that a contractor is not entitled
to additional compensation for the quality of finishing
required on concrete worts involved in the construction
o£ raceways (rearing areas) at a fish hatchery where
the concrete subcontractor contends (i) that the
finishing required was superior to the finish it had
anticipated would be sufficient for the project and
(ii) that the finish achieved by a specified date was
••nicer" than the finish on existing raceways but the
Board finds that the quality of concrete finish
rejuired by the Government was not in excess of that
required to seet the standards clearly set forth in the
contract specifications.

A££eals_of lA^fiagnolia-J . V . , IBCA-1885 S 1886 (June 28,
1985

)" ~ " 92 I.D. 2 89

When the Government properly terminates a contract
for its convenience, the contractor is entitled oDly to
proper settlement costs incurred thereafter; a contrac-
tor may not recover expenses incurred in continuing
performance after receiving the notice of termination
where the Government did not desire such continuation
and where the contractor, in ignoring the termination
notice, relied on a memorandum which; (1) was written
by a Government official unconnected with administra-
tion of the contract; (2) was addressed tc someone
other than the contractor; and (3) was dated 2 months
before the termination and acquired by the contractor
1 month after the termination.

®££§3i_2i_2®Iel2£ D1®JSi_£_I§£llSi£Sl Associates
-i_Inc .

,

IBCA-1510-8-81
-
(Aug. 1!7~1985) ~ 92 1757 355

Contrac t_Clauses

A contractor • s claia for additional compensation
under a tree-planting contract was denied because the
contractor's interpretation of Bid Schedule language
regarding the planting method was held to be unreason-
able, as such interpretation would have effectively
eliminated the planting requirements contained in the
contract specifications. The Government's interpreta-
tion reconciled these provisions by demonstrating that
no ambiguity existed within the contract terms, and
that the most reasonable interpretation of the term
"Plant in Rip" was that it expressed the preference of
the Government for the contractor to plant in ripped
areas, not exclusively, but whenever possible within
the spacing requirements of the contract.

522£feS£.E._2Ei2££_ig£2£.es tat ionA_Incif IBCA-1602-7-8 2

Tfebruar y 28, 1985)

Contracting Officer

A number of appeals arising fros the Government's
claim of a contractor's indebtedness to the Government
under a purported final decision of the contracting
officer are dismissed for want of jurisdiction because
the decision of the contracting officer is found to
lack finality where the contractor was denied resources
to respond to audit questions, the contracting officer
failed to schedule audit responses as promised, the
purported decision prevented discussions of the parties
to reach an iap ass, and the decision falls short of the
required standard of the impartiality and quasi-
judicial attitude of a contracting officer.

Appeals. of Husky. Oil MPR Operations, Ipc. , 1ECA-1871
(Feb. 15, 19857

~ * ~ 92 I.D. 91

CONST 80CTIC N ABE CPI RAT ION— Continued

Contracting Officer—Continued

A number of appeals are dismissed and remanded tc
the contracting officer for a decision following the
coapletion of the auditing process where the Board
found that a purportedly final decision of the
contracting officer was net a final decision within
the meaning of sec. 6(a) of the Contract Disputes Act.
The Eoar d noted that neither the contracting officer's
decision nor the audit report on which it was based
identified the contracts or grants involved in the
dispute with the result that no attempt had teen Bade
by either the auditor or the contracting officer to
allocate disallowed costs to individual contracts cr
grants. Clains arising under or related to grants were
dismissed with prejudice as outside the purview of the
Board's jurisdiction.

i££«2i§_£i_l£Ii_S2j2JS_S£iian_Srib§_o|_|£i2ona A
California.* 6 gevajSa, IBC&-1968 - 1988 (June 7, 1985)

92 I.D 255

Cross motions for suaeary judgment are denied
where the Beard finds appellant's claim of a new valid
and consummated agreeaent will require the resoluticn
of disputed questions of material fact in a hearing
ordered by the Eoard.

Appeal_of fiajitaa Copy; . , lECA-1828 (Sept. 10, 1985)
92 I.D. 378

gontjactor

h claim for additional compensation based upon a
claim of defective specifications is denied where the
subcontractor prosecuting the appeal fails to show
(i) that the Government made any attempt to enforce a

particular specification provision at the station where
the disputed work was perforated or (ii) that the
difficulties encountered in drilling holes for and
installing instrasentation in the foundation of an
earth-filled daa aer® attributable to defective speci-
fications rather than to the failure of the prise
contractor to properly coordinate the contract work.,

Ajppe al ci Industrial Cons tructors, Jnc., IBCA-1831
(Hart 267 1985)

~~ ~ ” 92 I.D. 146

JCiJfgrgng Site_Ccnditi2Dj JCbanged_Conditions)

Formal written notice given after completion of
the contract work is found to satisfy the requirement
of the Differing Site Conditions clause for written
notice to the contracting officer, where the evidence
shows that the Government had actual knowledge of the
operative facts relating to the contractor's clais and
no showing was made that any prejudice to the Govern-
ment had resulted frci the belated written notice.

Hfaere under a construction contract for the
installation of water aeters, aeter boxes, and
service lines, the aiount of excavation required fer
performance c£ the work is substantially greater than
indicated in the contract documents, and the contractor
encounters different types and lengths of service lines
than indicated in the specifications, and which could
not have been ascertained by a prebid investigation,
the Board finds that such constitutes a first category
differing site condition for which the contractor is
entitled to an equitable adjustment under the Differ-
ing Site Conditions Clause.

Appea l of pat Banner d. b. a. A-Plu abing Co.. IBCA-1612-
8-82” (Hay I47“l985j

~~ ~ 92 I.D. 195
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CO STB ACTS— Continued

CONSTRUCTION AND OPEHATICN--Continued

Differing Site_Conditions _(Chang§d_Cgnditions)
--Continued

A claim fot a Category 1 Differing Site Condition
was denied where a contractor, engaged in core drilling
operations, encountered a layer of "basal gravel'*
between clay and granitic bedrock, and the drill logs
appended to the contract included core boring results
and profiles which on their face gave readily dis-
cernible, strong, and therefore entirely reasonable
indications within the meaning of the Differing Site
Conditions clause that such conditions should have been
anticipated at various areas of the site.

A claim for a Category 1 Differing Site Condition
was denied where it was determined that the contractor
failed to properly assess the information to which the
Invitation For Bids directed his, and the contractor's
interpretation of the materials to be encountered dur-
ing drilling operations was found to be unreasonable.

Hyjna n_Constr uc tionx Inc., IBCA-1669-4-83 (May 31, 1985)
92 I.D. 237

Where a contractor alleged that changed conditions
resulted from a mutual mistake regarding geological
conditions and that its costs increased due to encoun-
tering more severe caving conditions than anticipated
at a test hole drill site, the Board found that the
contract required remedial procedures to prevent caving
when drilling in unconsolidated material and the con-
tractor could not reasonably contend that caving
conditions were not to be anticipated.

A££§al_of_Dy-{let x_Inc i , IBCA-1341 (Aug. 9, 1985)

Drawings_and_Speci£ica tions

A claia for additional compensation based upon a

claim of defective specifications is denied where the
subcontractor prosecuting the appeal fails to show
( i) that the Government made any attempt to enforce a

particular specification provision at the station where
the disputed work was performed or (ii) that the
difficulties encountered in drilling holes for and
installing instrumentation in the foundation of an
earth-filled dam were attributable to defective speci-
fications rather than to the failure of the prime
contractor to properly coordinate the contract work.

A££e a l_o f_I nd ust^ia l_Cgrjs t r uc tor sx_I ncx , 1ECA-1831
T«ar . 26, 1 985)

” ~ 92 I.D. 146

A claim for a Category 1 Differing Site Condition
was denied where a contractor, engaged in core drilling
operations, encountered a layer of "basal gravel"
between clay and granitic bedrock, and the drill logs
appended to the contract included core boring results
and profiles which on their face gave readily dis-
cernible, strong, and therefore entirely reasonable
indications within the meaning of the Dif rering Site
Conditions clause that such conditions should have been
anticipated at various areas of the site.

A claim for a Category 1 Differing Site Condition
was denied where it was determined that the contractor
failed to properly assess the information to which the
Invitation For Bids directed him, and the contractor's
interpretation of the materials to be encountered dur-
ing drilling operations was found to be unreasonable.

Wyman Construction, Inc., IBCA-1669-4-83 (hay 31, 1985)
92 I.D. 23/

CONTRACTS— Continued

CONSTRUCTION AND OPERATION—Continued

Ira wings_and_ Specifications—Continued

A dispute under a construction contract as to
whether a waterstop is required for interior walls at
expansion joints is resolved in the Government's favor
where its interpretation effects a reconciliation
between the requirements in the contract drawings for
fixed, ncnmova ble construction joints and those fcr
movable expansicn/ccntraction joints.

The Board finds that a contractor is not entitled
to additional compensation for the quality of finishing
required cn concrete work involved in the construction
of raceways (rearing areas) at a fish hatchery where
the concrete subcontractor contends (i) that the
finishing required was superior to the finish it had
anticipated would be sufficient for the project and
(ii) that the finish achieved by a specified date was
"nicer" than the finish on existing raceways but the
Board finds that the quality of concrete finish
required by the Government was not in excess of that
required to meet the standards clearly set forth in the
contract specifications.

Appeals cf 3A/Bagnolia-J. V . . IEC A-1885 6 1666 (June 28,
19851 ’ 92 I.D. 284

Where a contracting officer asserted that the
contract was negotiated in contemplation of drilling
a total cf 28,150 feet of test holes and reduced the
lump sum price for the contract when the total atcunt
of drilling fell short of 28,150 feet, the Board
found that the drilling specifications did not require
a specific total of drilling and since the amount cf
drilling accomplished had Government approval, the
contractor was entitled tc the full lump sum contract
price.

iE£€al_sf_Dyj:fietx_I ncx , IECA-1341 (Aug. 9, 1985)

Costs incurred for additional amounts cf
grouting and concrete required to seal fractured rock
encountered during installation of ground anchors
during an emergency residential subsidence project,
were not compensable because the specifications
contained in the contract were not defective and the
contractcr was responsible for chcosing suitable
construction methods. The contractor claimed entitle-
ment to an equitable adjustment for such additional
work and costs on the grounds that: (1) it was net
provided relative bering data prior to award in order
to determine subsurface conditions; (2) that the speci-
fications were defective in that there was insufficient
time involved in the bidding process to conduct an
adequate subsurface site investigation; (3) that it
encountered unexpected reck fractures which resulted in
overruns of concrete and grout; and (4) that such con-
ditions necessitated extra work to conform to the
requirements of the contract. However, the contractor
failed to sustain its burden of proof that the Govern-
ment withheld relevant boring information, and the
evidence demonstrated that the excess costs incurred
were not the result of any defect in the specifications
but pertained to those aspects of the work for which
the contractcr bore responsibility.

M icholson Construction Cox , IBCA-1711-8-83 (Aug. 15,
1985)"

In a dispute over claimed compensation for
additional work in a contract for burning of brush and
other vegetation in a remote site, where the contract
clause allowing compensation contained an exception
for such work caused by the contractor's fault or
negligence, the Foard (1) held that the specifications
and drawings on method cf performance were not
ambiguous, and that even if they were, the contractcr
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had failed in hi3 duty to inquire so as to clear up any
ambiguity; {25 found that the contractor's method of

performance did not coaply with the contract’s pre-
scribed method; { J) found that the contractor’s tion-

complying method had caused the conditions that led to

the need for the additional work; and {4} denied the
appeal on the ground that the additional work was
caused by the contractor’s fault or negligence.

A£geai_of_SaB_HcKee , IBCA-1790 (Sept. 27, 1965)

Dut y_to inquire

In a dispute oeec claimed coapensat icn for
additional work in a contract for burning of brush and
other, vegetation in a remote site, where the contract
clause allowing compensation contained an exception
for such work caused by the contractor’s fault or

negligence, the Board (1) held that the specifications
and drawings on method of performance were not
ambiguous, and that even if they were, the contractor
had failed in his duty to inquire so as to clear up any
ambiguity; (2) found that the contractor’s method of
performance did not comply with the contract's pre-
scribed method; (i) found that the contractor’s non-
complying method had caused the conditions that led to
the need for the additional work; and (4) denied the
appeal on the ground that the additional work was
caused by the contractor’s fault or negligence.

M£3§I_°t_£am_gcKee, IBCA-1790 (Sept. 27, 1965)

Estimated Quantifies

Share under a construction contract for the
installation of water meters, meter boxes, and
service lines, the amount of excavation required for
performance of the work is substantially greater than
indicated in the contract documents, and the contractor
encounters different types and lengths of service lines
than indicated in the specifications, and which could
not have been ascertained by a prebid investigation,
the Board finds that such constitutes a first category
differing site condition for which the contractor is
entitled to an equitable adjustment under the Differ-
ing Site Conditions Clause.

Appeal of Pat Wag ner d.b.aA A-Pluabinq Co., IBCA-lt>12-
8-82~ («ay”l47 1985) ” 92 l.D. 195

General Ruleq qf_Con§t£U£tion

A contractor’s claim for additional compensation
under a tree-planting contract was denied because the
contractor's interpretation of Bid Schedule language
regarding the planting method was held to be unreason-
able, as such interpretation would have effectively
eliminated the planting requirements contained in the
contract specifications. The Government's interpreta-
tion reconciled these provisions by demonstrating that
no ambiguity existed within the contract terms, and
that the most reasonable interpretation of the term
"Plant in Rip" was that it expressed the preference of
the Government for the contractor to plant in ripped
areas, not exclusively, but whenever possible within
the spacing requirements of the contract.

Southern Oregon .Reforestation . Inc..
^Februar y 26, 1 965)”

CONTRACTS—Continued

CONSTRUCTION AND OPBR ATI0N--COD t i nued

General Rules of_Const rue ticn— Continued

A contractor’s claim for additional compensation
for travel costs incurred during installation of a

computer program package was allowed where language in
the contractor's price list, incorporated by reference
into the contract, specifically stated that the cost of
installation was "exclusive of transportation and hotel
costs," and there was no evidence that the Government
rejected, amended, cr withdrew such language fro® the
contract prior to award. The Board found that the ccn-
tractor made its intent manifest with respect to what
was covered by its pricing proposal, and the Gover event
accepted appellant's pricing structure by incorporating
it into the contract.

Geost at Systems. Inc.. IBCA-1611-8-82 (Bar. 1 j , 1985)

A claim for a Category 1 Differing Site Condition
was denied where a contractor , engaged in core drilling
operations , encountered a layer of "basal gravel"
between clay and granitic bedrock, and the drill logs
appended to the contract includ ed core boring r es 111 ts
and profiles which cn their face gave readily d is-

cer n ible, strong, and therefore e ntirely reasonable
indi caticns within the meaning of the Differi ng s ite
Cond itions clause that such ccndi tions should h ave been
anti cipated at various areas of t he site.

A claim for a Category 1 D if f er ing Site Cc nd iticn
was denied where it was deterai n e d that the c cn tr actcr
tail ed tc properly assess the i nf oraation to wh ich the
In vi tation For Eids directed hi and the con tr ac tcr’s
inte rpretation of the materials t o be enccunt er ed dur-
ing drilling operations was fou ed tc be unreasona ble.

Hjma 0 Construction, Inc., IBC A- 1669-4-83 (Bay 3 i. 1985)
92 I . c . 237

A dispute under a construction contract as t c

whet her a waterstep is required f or interior wa 11 s at
expa nsion joints is resolved in t he Governaen t* c f aver
wher e its interpretation effect s a reconcilia ti ora

between the requirements in the contract draw in gs f CI
fixed, ncnmovafcle ccnstructicn jcints and those for
movable e spans ion/con tract ion joints.

*££eal5 of 3J^Jagnoli§-J 4 VA , IBC A-1885 6 1886 (June 28,
1985)

~
92 l.D. 28 4

Costs incurred £cr additional amounts of
grouting and concrete required to seal fractured reck
encountered during installation of ground anchors
during an emergency residential subsidence project,
were not compensable because the specifications
contained in the contract were not defective and the
contractor was responsible for choosing suitable
construction methods. The contractor claimed entitle-
ment to an equitable adjustment for such add iticnal
work and costs on the grounds that; (1) it was net
provided relative bering data prior tc award in order
to determine subsurface conditions; (2) that the speci-
fications were defective in that there was insufficient
time involved in the bidding process to conduct as
adequate subsurface site investigation; (3) that it
encountered unexpected rock fractures which resulted in
overruns of concrete and grout; and (4) that such con-
ditions necessitated extra work to conform to the
requirements of the contract. However, the contractcr
failed to sustain its burden of proof that the Govern-
ment withheld relevant boring information, and the
evidence demonstrated that the excess costs incurred
were not the result of any defect in the specifications

IBCA-1602-7-82
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but pertained to those aspects of the work for which
the contractor bore responsibility.

8icholson_Congt£jict ion_Cg. , IBCA-1711-8 -8 1 ( A uj . 15,
19 85)

A notion for reconsideration is denied where the
authority relied upon by appellant in support of its
motion is found to be distinguishable from the facts
of the instant case, and no other arguments or insights
are presented which were not previously considered by
the Board and rejected.

A2peal_of_ Wyman Qonstpuction.* Inc., IBCA-1669-4-83
( AugT 21, 1985)

In tent_af Parties

Where a contracting officer asserted that the
contract was negotiated in contemplation of drilling
a total of 28,150 feet of test holes and reduced the
lump sum price for the contract when the total amount
of drilling fell short of 28,150 feet, the Beard
found that the drilling specifications did not require
a specific total of drilling and since the amount of
drilling accomplished had Government approval, the
contractor was entitled to the full lump sum contract
price.

Agpe al_o f_Dy^getA_I nc^. , IBCA-1341 (Aug. 9, 1985)

Cross motions for summary judgment are denied
where the Board finds appellant's claim of a new valid
and consummated agreement will require the resolution
of disputed questions of material fact in a hearing
ordered by the Board.

Appeal al_Saxima Corp. , IBCA-1828 (Sept. 10, 1985)
92 I.E. 378

(Jodi f icat ion_of Contracts

Generally

CONSTRUCTION AND OPERATION—Continued

Notices*

Formal written cctice given after completion of
the contract work is found to satisfy the requirement
of the Differing Site Conditions clause for written
notice to the contracting officer, where the evidence
shows that the Government had actual knowledge of the
operative facts relating to the contractor's claim and
no showing was made that any prejudice to the Govern-
ment had resulted from the belated written notice.

Appeaj. qf faj$ Nagnej dab^* J-glumtqng Jot , IECA-1612-
8-82~ ( Ba y~1 4

,~1 985)" 92 I. C. 195

In a cost-plus-fixed-fee level of effort contract
with task cider opticDS held by the Government, the
contractor bad the burden to prove: (1) that it gave
the proper notice and received authorization from the
contracting officer, under the limitaticn of Costs
Clause, before it could recover for any foreseeable
overrun; (2) that the Government, in delaying perfor-
mance of the contract, had breached a contract
obligation, which breach caused increased costs, in
order to recover increased overhead and general and
administrative costs above the contract ceiling fer
delays as an equitable adjustment for an implied change
arising, de facto, under the Stop Berk Order Clause;
(3) that the Government had an obligation to exercise
options in erder for the contractor to recover any
amounts for failure tc exercise such options. Where
the contractor waited until after performance was
complete to invoice fer amounts in excess of contract
limitations and had earlier agreed to a change
accomplishing an increase of costs limitation as
covering all performance, it could not and did not
carry its burden for compensable overrun; where it
waited over 6 years tc make a claim, failed to present
auditable cost records at any time, relied on the mere
existence of delays tc establish a Government breach
and failed to connect any alleged breach to specific
cost increases, it failed to carry its burden of
proving delays amounting to a breach such as would
allow recovery for an equitable adjustment for expenses
in excess cf contract ceilings as a de facto stop under
the Stop Work Order clause; where it presented mere
allegations of fraud and malevolence in Government
motivation and conduct but failed to present proof of
the allegations nor even of what they meant, it failed
to carry its burden tc shew that the Government had
some obligation tc exercise contract options. The
appeal was denied.

Cross motions for summary judgment are denied
where the Board finds appellant's claim of a new valid
and consummated agreement will require the resolution
of disputed questions of material fact in a hearing
ordered by the Board.

A££eal of Haxima Cor£. , IBCA-1828 (Sept. 10, 1985)
92 I.E. 378

Duress

A Government motion for summary judgment is denied
where the Board finds that the defense of duress inter-
posed by the appellant to the default termination of
its contract will require the resolution of disputed
questions oi material fact and that the appellant is
therefore entitled to the oral hearing it has requested.

A££eal_of_Pearson HachineCon tr olsi_Inc . , IBCA-1959
7July 31 ,~r 985)"

~ ~ 92 I.E. 350

Appeal of Optimal £ata_Cop£A , IECA-1695 (June 20,
19857 ~ 92 I.E. 269

A termination for default is sustained where the
Eoard finds ( i) that neither a written nor an oral
request for a time extension was made during the
performance of the contract; (ii) that the appellant
failed tc establish any cf the assigned causes of delay
as excusable; and (iii) that the contractor repudiated
his obligation to proceed with the performance of the
contract pricx to its completion.

IBCA-1877 (July 31,
1985) 92 I.E. 34C

Payments

Where under a construction contract for the
installation of water meters, meter boxes, and service
lines, it is determined by the contemporaneous conduct
of the parties during performance of work that the
contract specif icaticns did not xequire the contractor
to replace all existing service lines in order tc fully
perform undei the ccntract, the Government was found
to be without justification to invoke the unit price
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schedule in the bid fora to reduce the total contract
price for quantities of existing pipe not replaced by
the contractor.

Appeal_of Pat Wagner d.b.a. A-Plua bin g Co.. IBCA-lbli-
8-62

_
(nay~14, 198b) ~ 92 I.D. 195

A payment in excess of the contract value after a

decision by the contracting officer not to fund an
overrun is found to be an erroneous payaent which nay
be recovered by the Governaent.

Appeal of Decision Science Consortium, Inc.. IBCA-
1651-2-83 (Sept. 6, ~ 198 5)" 92 I.D. 372

Cross notions for summary judgment are denied
where the Board finds appellant's claia of a new valid
and consummated agreement will require the resolution
of disputed questions of material fact in a hearing
ordered by the Eoard.

AE£eal_of_Haxiaa Corp., IECA-1828 (Sept. 10, 1985)
92 I. C. 378

Subcontract or s_and_Supp.liers

A claia for additional compensation based upon a

claia of detective specifications is denied where the
subcontractor prosecuting the appeal fails to show
(i) that the Government made any attempt to enforce a

particular specification provision at the station where
the disputed work was performed or (ii) that the
difficulties encountered in drilling holes tor and
installing instrumentation in the foundation of ao
earth-filled dam were attributable to defective speci-
fications rather than to the failure of the prime
contractor to properly coordinate the contract work.

Appeal of Industrial Constructors. Inc.., IBCA-1831
7 Mar 7~2b7 19857 ~ 92 I.D. 146

CONTRACT DISPUTES ACT OF 1978

Jurisdiction

An appeal under the Contract Disputes Act filed
more than 90 days after a contractor's receipt of a
contracting officer's final decision is dismissed as
untimel y.

Appeal _of_H ill i as _Car j i 1 e Conpr actor x_ Inc^ , IBCA-178/-
3-84 7J an . 6

~
libbf

~ ~ 92 I.D. 53

A number of appeals arising from the Government’s
claim of a contractor's indebtedness to the Government
under a purported final decision of the contracting
officer are dismissed for want of jurisdiction because
the decision of the contracting officer is round to
lack finality where the contractor was denied resources
to respond to audit questions, the contracting officer
failed to schedule audit responses as promised, the
purported decision prevented discussions of the parties
to reach an iapass, and the decision falls short of the
rejuired standard of the impartiality and quasi-
judicial attitude of a contracting officer.

Appeals of Husky; Oil NPR_0per at ionsx inc^, IBCA-lb/l
et_ali 7Peb7 15,~1985)

“ “ 9r I.D. 91

CONTRACTS—Continued

CONTRACT DISPUTES ACT OF 1978—Continued

Jur isdict ion--Ccn tinned

A number cf appeals are dismissed and remanded to
the contracting officer for a decision following the
completion cf the auditing process where the Board
found that a purportedly final decision of the
contracting officer was not a final decision within
the aeaning of sec. 6(a) of the Contract Disputes Act.
The Eoard noted that neither the contracting officer's
decision nor the audit report on which it was kased
identified the contracts or grants involved in the
dispute with the result that no attempt had been Bade
by either the auditor or the contracting officer to
allocate disallowed costs to individual contracts or
grants. Claims arising under or related to grants sere
dismissed with prejudice as outside the purview of the
Eoard's jurisdiction.

Appea ls cf Fcrt Hojave Indian Tribe of Arizona,
California . 6 Jtevada, IBCA-1 968 - 1988 (June 7, 1985)

92 I.D. 255

Where a purported certification included only one
of the three assertions required by 41 U.S.C.
$ 605 (c) (1) , the Board held the attempted certification
to be improper and that it had no jurisdiction to
consider the claias involved.

Appeals of Whitesell-Green
, Inc.. IECA-1927 - 194 0

7 June 1 37~1 9 8 5) 92 I.D. 26 3

DISPUTES AND REMEDIES

Appeals

A number of appeals arising froa the Government's
claia of a contractor's indebtedness to the Government
under a purported final decision of the contracting
officer are dismissed for want of jurisdiction because
the decision cf the contracting officer is found to
lack finality where the contractor was denied resources
to respond tc audit questions, the contracting officer
failed to schedule audit responses as proaised, the
purported decision prevented discussicns of the parties
to reach an impass, and the decision falls short cf the
required standard of the iapartiality and quasi-
judicial attitude of a contracting officer.

Appeals of Huskj Oil NgR Opepations x_Inc. , IBCA-1871
it_al. 77eb7“l5, "19857

" ”
92 I.D. 91

A number cf appeals are dismissed and remanded to
the contracting officer for a decision following the
completion cf the auditing process where the Eoard
found that a purportedly final decision of the
contracting officer was net a final decision within
the meaning of sec. 6(a) of the Contract Disputes Act.
The Eoard noted that neither the contracting officer's
decision nor the audit report on which it was based
identified the contracts cr grants involved in the
dispute with the result that no attempt had been *ade
ty either the auditor or the contracting officer to
allocate disallowed costs to individual contracts cr
grants. Claias arising under or related to grants were
dismissed with prejudice as outside the purview of the
Eoard's jurisdiction.

Appeals cf Fgrt Mojave Indian Tribe of Arizona.
California^ E Nevada, IECA-1968 - 1988 (June 7, 1S85)

92 I.D. 255
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Burden_o£ Proof

a contractor's claim for travel costs associated
with an aborted trip to install coaputer software, was
denied where the contractor failed to demonstrate that
the alleged installation date had been confirmed by the
Government , or that it otherwise established entitle-
ment to such costs as alleged.

Geos tat Systems Inc. » IBCA-1611-8-82 {Bar. 13, 1985)

An appeal under a timber sales contract is granted
where the Board finds a contractor to have been
relieved of his slash burning obligations by reason of
the Government having improperly deferred the burning
of the slash generated under appellant’s contract until
such slash could be burned simultaneously with slash
generated under another timber sales contract awarded
at a later date to someone else.

Appe a1_ o £_J am e s_ L. _P a tten d.b.a. James Patten Logging »

IBCA-1873~ (Apr7 29, 1985)
“ “ ~ ~ 92~I7d .”72

In a cost-pi us- fired- fee level of effort contract
with task order options held by the Government, the
contractor had the burden to prove; (1) that it gave
the proper notice and received authorization from the
contracting officer, under the Limitation of Costs
Clause, before it could recover for any foreseeable
overrun; (2) that the Governnent , in delaying perfor-
mance of the contract, had breached a contract
obligation, which breach caused increased costs, in
order to recover increased overhead and general and
administrative costs above the contract ceiling for
delays as an equitable adjustment for an implied change
arising, de facto, under the Stop Work Order Clause;
(3) that the Government had an obligation to exercise
options in order for the contractor to recover any
amounts for failure to exercise such opticus. 8 here
the contractor waited until after performance was
complete to invoice for amounts in excess of contract
limitations and had earlier agreed to a change
accomplishing an increase of costs limitation as
covering all performance, it could not and did not
carry its burden for compensable overrun; where it
waited over 6 years to sake a claia, failed to present
auditable cost records at any time, relied on the mere
existence of delays to establish a Government breach
and failed to connect any alleged breach to specific
cost increases, it failed to carry its burden of
proving delays amounting to a breach such as would
allow recovery for an equitable adjustment for expenses
in excess of contract ceilings as a de facto stop under
the Stop Bor k Order clause; where it presented sere
allegations of fraud and malevolence in Government
motivation and conduct but failed to present proof of
the allegations nor even of what they meant, it failed
to carry its burden to show that the Government had
some obligation to exercise contract options. The
appeal was denied.

k£f>e a 1_o£_0p ti* a 1 Dap a Corps., IBCA-1695 (June 20,
1985)

“ ~ 92 I.D. 269

Equitable Adjustments

A contractor’s claim for travel costs associated
with an aborted trip to install coaputer software, was
denied where the contractor failed to demonstrate that
the alleged installation date had been confirmed by the
Government, or that it otherwise established entitle-
ment to such costs as alleged.

Geostat Systems. Inc. . IBCA-1611-8-82 (Har. 13, 1S85)

CCJT8ACTS—Continued

DISPUTES SBC REBEIIES—Continued

jsqui table Adjustments--Continued

Where a contractor presented evidence of actual
costs incurred for extra work and materials under the
contract, such costs were presumed tc fce reasonable
and established a prina facie case cf recovery, which
the Government failed to rebut.

i£Bg§l_gf_fai.Hagner di tA ai_A^Plus tjng_Cca , IECI-1612-
8-32 7 Hay 14,~1985f~

“ ~
" 92 I.E. 195

A revised claim for slab dowel cuttings is
approved in the auount requested where the Board finds
the estimated costs submitted by the subcontractor she
performed the work to be more persuasive than the
estimate submitted by the Government. Doted by the
Board was the fact that acne of the Government's
estimates were based an observing the performance of
the work and that an estimating guide employed by the
Government only purported to cover one of the two
elements necessarily involved in completing the werk.

Appeals cf . 3A/Magnolia- J , T. , IBCA-1885 6 1886 (June 28,
1985j

~ ~~~ ~ ”
92 I.E. 284

Costs incurred for additional amounts of
grouting and concrete required to seal fractured rock
encountered during installation cf ground anchors
during an emergency residential subsidence project,
were not compensable because the specifications
contained in the contract were not defective and the
contractor was responsible for choosing suitable
construction methods. The contractor claimed entitle-
ment tc an equitable adjustment for such additional
work and costs on the grounds that; (1) it was not
provided relative boring data prior tc award in order
to determine subsurface conditions; (2) that the speci-
fications were defective in that there was insufficient
time involved in the bidding process to conduct an
adequate subsurface site investigation; (3) that it
encountered unexpected reck fractures which resulted in
overruns of concrete and grout; and (4) that such con-
ditions necessitated extra work to conform to the
requirements of the contract. However, the contractor
failed tc sustain its burden of proof that the Govern-
ment withheld relevant boring inforsation, and the
evidence demonstrated that the excess costs incurred
were not the result cf any defect in the specifications
but pertained to those aspects of the work for which
the contractor bore responsibility.

HichclscE construct

i

cn Co. . IBCA-1711-8-83 (Aug. 15,
1985)"

“

Jurisdiction

A number of appeals arising fro® the Government's
claim of a contractor's indebtedness to the Government
under a purported final decision of the contracting
officer are dismissed for want of jurisdiction because
the decision of the contracting officer is found tc
lack finality where the contractor was denied resources
to respond to audit questions, the contracting officer
failed tc schedule audit responses as promised, the
purported decision prevented discussions cf the parties
to reach an impass, and the decision falls short cf the
required standard of the impartiality and quasi-
judicial attitude of a contracting officer.

Appeals of Husky_CiJ; BJ?S Cperat ions i_Inci , IECA-1871
et_Ij.~ (Feb7“ls, 19857

” ””
92 I.E. 91
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Termination for Convenience

When the Government properly terminates a contract
for its convenience, the contractor is entitled only to
proper settlement costs incurred thereafter; a contrac-
tor may not recover expenses incurred in continuing
performance after receiving the notice of termination
where the Government did not desire such continuation
and where the contractor, in ignoring the termination
notice, relied on a memorandum which: (1) was written
by a Government official unconnected with administra-
tion of the contract; (2) was addressed to someone
other than the contractor; and (3) was dated 2 months
before the termination and acquired by the contractor
1 month after the termination.

Appeal of Development 6 Tgchnical Associates* Inc*,
I DC A -151 0-5- fll ( Au j7~I J 7 1985} 92~I7 d. 355

Termination for Default

Generally

A termination for default is sustained where the
Board finds (i) that neither a written nor an oral
regue3t for a tine extension was made during the
performance of the contract; (ii) that the appellant
failed to establish any of the assigned causes of delay
as excusable; and (iii) that the contractor repudiated
his obligation to proceed with the performance of the
contract prior to its coapletion.

A££eal_gt_Tinberland Ha nagement , IBCA-1877 (July 31,
19857" 92 I.D. 390

A Government motion for summary judgment is denied
where the Board finds that the defense of duress inter-
posed by the appellant to the default termination of
its contract will require the resolution of disputed
questions of material fact and that the appellant is
therefore entitled to the oral hearing it has requested.

App)eal_ot_ Pearson Hachine Controls* £nc*,
"(July 3l, "19857

IBCA-1959
92 l.D. 350

FORHATION AND VALIDITY

Generally

In a cost-plus-fixed-fee level of effort contract
with task order options held by the Government, the
contractor had the burden to prove: (1) that it gave
the proper notice and received authorization from the
contracting officer, under the Limitation of Costs
Clause, before it could recover for any foreseeable
overrun; (2) that the Government, in delaying perfor-
mance of the contract, had breached a contract
obligation, which breach caused increased costs, in
order to recover increased overhead and general and
administrative costs above the contract ceiling for
delays as an equitable adjustment for an implied change
arising, de £acto, under the Stop Work Order Clause;
(3) that the Government had an obligation to exercise
options in order for the contractor to recover any
amounts for failure to exercise such options. Where
the /contractor waited until after performance was
complete to invoice for amounts in excess of contract
limitations and had earlier agreed to a change
accomplishing an increase of costs limitation as
covering all performance, it could not and did not
carry its burden for compensable overrun; where it
waited over 6 years to make a claim, failed to present
auditable cost records at any time, relied on the mere
existence of delays to establish a Government breach
and failed to connect any alleged breach to specific
cost increases, it failed to carry its burden of
proving delays amounting to a breach such as would

CCJTB ACTS—Ccntinued

FCBBATICB INC VALIDITY— Continued

Generally—Continued

allow recovery for an equitable adjustment for expenses
in excess of contract ceilings as a de facto stop under
the Stop Scrk Order clause; where it presented mere
allegations of fraud and malevolence in Governxent
motivation and conduct but failed to present proof of
the allegations nor even of what they meant, it failed
to carry its burden to shew that the Government had
some obligation to exercise contract options. The
appeal was denied.

Appea l o f Optimal Data Corn.. IECA-1695 (June 20,
1985) ~

92 I.C. 269

gistakes

Where a contractor alleged that changed conditions
resulted from a mutual mistake regarding geological
conditions and that its costs increased due to encoun-
tering more severe caving conditions than anticipated
at a test hole drill site, the Eoard found that the
contract required remedial procedures to prevent caving
when drilling in unconsolidated material and the con-
tractor could not reasonably contend that caving
conditions were not to be anticipated.

Appea l 9 f Dy- Bet f I nc. . IECA-1391 (Aug. 9, 1965)

PEBFOBH ANCE CB DEFAULT

Acceleration

What constitutes an order to accelerate in a case
where the contractor's theory of recoverability is
constructive acceleration should not be measured
against a rigid standard, being a flexible notion to
be determined on a case-by-case basis; what must be
found before a conclusion of constructive acceleraticn
is proper are circumstances which suggest a reasonable
conclusion that the Government wanted the contract werk
accelerated and pressured the contractor to accelerate
in fact. In a case where the contract required the
contractor to perform at sea and provided that
unusually peer weather constituted an excuse for delay,
the Government's (1) insistence that the contractcr
remain at sea ready to perform whenever the weather
provided even short periods of operable tine,
(2) unreasonable delay in responding to the con-
tractor's request for extension because of bad weather,
and (3) issuance of cure notices threatening default
termination for allegedly untimely performance when the
contract's terms required an extension of the perfor-
mance period for excusable weather-related delays,
taken together, constitute the circumstances necessary
to a conclusion of constructive acceleraticn.

A££egl of Jntey§ea Be§ea££ji £o££*, IECA-1675 (Apr. 25,
19857 “ 92 I.D. 157

Acceytan£e_of £epformaneg

An appeal from a termination for default and an
assessment of excess costs is denied where the Eoard
finds (i) that a preliminary inspection of bay incident
to a preaward survey did not preclude the Government
from rejecting a substantial portion of the same hay
when delivered to the destination specified in the
solicitation; (ii) that the contract was properly
terminated for default when the contractor failed to
deliver the required quantity of acceptable hay within
the tine specified; and (iii) that the amount of excess
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costs xnsoived in reprocuring the hay froia another
source was reasonable.

AE£®ai_°f ^22heux_Ldke_Fa£BSA_Inc^» IBC&-18G8 (Jan. 28,
19857'

' " 92 I.D. 63
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taken together, constitute the circusstances necessary
to a conclusion of constructive acceleration.

Aggeal of Intersea Research £org_. , IECA-1675 (Apr. 25,1985)'""" " ~ 92 I.D. 157

Compensable Delays

In a cost-plus- fixed-fee level of effort contract
with task order options held by the Government, the
contractor had the burden to prove: (1) that it gave
the proper notice and received authorization fro® the
contracting officer, under the Limitation of Costs
Clause, before it could recover for any foreseeable
overrun; (2) that the Government, in delaying perfor-
mance of the contract, had breached a contract
obligation, which breach caused increased costs, in
order to recover increased overhead and general and
administrative costs above the contract ceiling for
delays as an equitable adjustment for an implied change
arising, de facto, under the Stop Bark Order Clause;
(3) that the Government had an obligation to exercise
options in order for the contractor to recover any
amounts for failure to exercise such options. Nhere
the contractor waited until after performance was
complete to invoice for amounts in excess of contract
limitations and had earlier agreed to a change
accomplishing an increase of costs limitation as
covering all performance, it could not and did not
carry its burden for compensable overrun; where it
waited over 6 years to make a claim, failed to present
auditable cost records at any time, relied on the mere
existence of delays to establish a Government breach
and failed to connect any alleged breach to specific
cost increases, it failed to carry its burden of
proving delays amounting to a breach such as would
allow recovery for an equitable adjustment for expenses
in excess of contract ceilings as a de facto stop under
the Stop Work Order clause; where it presented mere
allegations of fraud and malevolence in Government
motivation and conduct but failed to present proof of
the allegations nor even of what they meant, it failed
to carry its burden to show that the Government had
some obligation to exercise contract options. The
appeal was denied.

i£Eeai_°f Ogtimai Data Cojg^, IBCA-1695 (June 20,
1985f 92 I.E. 269

Excusable gelays

What constitutes an order to accelerate in a case
where the contractor’s theory of recoverability is
constructive acceleration should not be measured
against a rigid standard, being a flexible notion to
be determined on a case-by-case basis; what must be
found before a conclusion of constructive acceleration
is proper are circumstances which suggest a reasonable
conclusion that the Government wanted the contract work
accelerated and pressured the contractor to accelerate
in fact. In a case where the contract required the
contractor to perform at sea and provided that
unusually poor weather constituted an excuse for delay,
the Government’s (1) insistence that the contractor
remain at sea ready to perform whenever the weather
provided even short periods of operable time,
(2) unreasonable delay in responding to the con-
tractor's request for extension because of bad weather,
and (3) issuance of cure notices threatening default
termination for allegedly untimely performance when the
contract's terms required an extension of the perfor-
mance period for excusable weather-related delays.

A termination for default is sustained where tbe
Board finds (i) that neither a written nor an oral
request for a time extension was made during the
performance of the contract; (ii) that tbe appellant
failed tc establish any cf the assigned causes of delay
as excusable ; and (iii) that the contractor repudiated
his cbligaticn to proceed with the performance cf the
contract prior to its completion.

&EE e2i of Tjsberland JfaJ!a.9§Jl® nl * IBCA-1877 (July 31,
19857" ~~~ “ ~ g2 i.d. 3 4

C

Impossibility of_Per f ormance

h claim for additional compensation based open a

claia cf defective specifications is denied where tbe
subcontr actcr prosecuting the appeal fails to show
(i) that the Government made any attempt to enforce a

particular specification provision at the station where
the disputed work was performed or (ii) that the
difficulties encountered in drilling holes for and
installing instrumentation in the foundation of an
earth-filled da® were attributable tc defective speci-
fications rather than to tbe failure of the prise
contractor tc properly coordinate tbe contract work.

Appeal of Industrial Consi£U£togsA |nc. , IBCA-1831
lharl'26, “19857

~ " ” 92 I.D. 146

inspection

An appeal from a termination fer default and an
assessment of excess costs is denied where tbe Eoard
finds (i) that a preliminary inspection of bay incident
to a preaward survey did not preclude the Government
from rejecting a substantial portion of tbe same bay
when delivered to the destination specified in the
solicitation; (ii) that the contract was properly
terminated for default when the contractor failed tc
deliver the required quantity of acceptable hay within
the time specified; and (iii) that the amount of excess
costs involved in reprocuring the hay from another
source was reasonable.

b££2 al s f_M a 1 h egi r_|,a k e Far a s^ I nc^ , IBCA-18C8 (Jan . 28,
19857““

“ “““ ““ "
92 I.D. 63

Substantial Performance

A Government motion for sumear y judgment is denied
where the Board finds that the defense of duress inter-
posed by tbe appellant tc the default termination of
its contract will require the resolution of disputed
questions of material fact and that the appellant is
therefore entitled tc the oral hearing it has requested.

*E££4l gf Pearson Haqh j.ne Controls, Inc.. IBCS-1959
“(Ju Iy~3l7“l9857

* ----- -
g2 i.d. 35C
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Suspension_of Work

In a cost-plus-fixed-fee level of effort contract
with task order options held by the Government, the
contractor had the burden to prove: (1) that it gave
the proper notice and received authorization from the
contracting officer, under the Limitation of Costs
Clause, before it could recover for any foreseeable
overrun; (2) that the Government, in delaying perfor-
mance of the contract, had breached a contract
obligation, which breach caused increased costs, in
order to recover increased overhead and general and
administrative costs above the contract ceiling for
delays as an equitable adjustment for an implied change
arising, de facto, under the Stop Hork Order Clause;
(3) that the Government had an obligation to exercise
options in order for the contractor to recover any
amounts for failure to exercise such options. Where
the contractor waited until after performance was
complete to invoice for amounts in excess of contract
limitations and had earlier agreed to a change
accomplishing an increase of costs limitation as
covering all performance, it could not and did not
carry its burden for compensable overrun; where it
waited over 6 years to make a claim, failed to present
auditable cost records at any time, relied on the mere
existence of delays to establish a Government breach
and failed to connect any alleged breach to specific
cost increases, it failed to carry its burden of
proving delays amounting to a breach such as would
allow recovery for an equitable adjustment for expenses
in excess of contract ceilings as a de facto stop under
the Stop Work Order clause; where it presented mere
allegations of fraud and malevolence in Government
motivation and conduct but failed to present proof of
the allegations nor even of what they meant, it failed
to carry its burden to show that the Government had
some obligation to exercise contract options. The
appeal was denied.

l£EeSi_2 f_£££iESl_2at a_£or£i( IBCA-1695 (June 20,
1 985)

~ 92 I. D. 269

CONV EYANCES

GENERALLY

A quitclaim deed conveys only the interest held
by the grantor. Conveyance by quitclaim deed of an
interest in a mining claim which is properly held to
have been void ab initio conveys no interest to the
grantee.

Geo£tjie_fi. Schultj_et_al. , 05 IBLA 7? (Feb. 14, 1985)
92 I.E. 83

The legislative history of the Act of July 6,
1960, clearly shows that Congress concluded that the
Federal Government holds title to land relinquished to
the Federal Government in anticipation of a forest lieu
exchange, notwithstanding the failure to consummate
the exchange.

An application for a recordable disclaimer of the
Government’s interest in a parcel of land in the
Los Padres National Forest (formerly. Pine Mountain
and Zaca Lake Forest Beserve) pursuant to sec. 315
of the Federal Land Policy and Management Act of 1976,
which parcel was deeded to the Government in 1901 in
contemplation of selecting another parcel in lieu
thereor pursuant to the Act of June 4, 1897, is prop-
erly rejected even though the lieu selection was never
consummated , because the Act of July 6, 1960, quieted
title to such land in the United States as part of the
national forest in which the lands are located.

££MIJEM£!S—Continued

I STEBEST CONVEYED

A quitclaim deed conveys only the interest held
by the grantor. Conveyance by quitclaim deed of an
interest in a mining claim which is properly held to
have been void ab initio conveys no interest to the
grantee.

5§2SSS„B.i„Scb ultz_et_ali , 85 IBLS 77 (Feb. 14, 1965)
92 I.D. 63

DELEG ATION, OF AUTHORITY

The Secretary of the Interior may properly
delegate the authority to suspend oil and gas leases,
and, the party to whc® this authority is delegated say
act on behalf of t he Secretary in approving applica-
tions for suspension.

American Resource Management Corp. jOn Judicial 8 e sa ndi

,

88 IE LA 1 7 2 "{ Aug7~2 o7~l 985)

1J§I8T_LA]}£_111MI

GENERALLY

Where on appeal from a decision rejecting a desert
land entry application because the applicant has failed
to show that appropriate steps have been taken to
acquire a water right , the applicant subsequently
clarifies his intent such tha t a sufficient water right
might be available, the decision rejecting the applica-
tion will be set aside a nd the case file will be
remanded to permit reconsideration of the application.

§ il v i t a_ S,j_R£ us e aij , 85 IB LA 46 (Feb. 5, 1985)

In the absence of statutory authority , no "second
entry" can be made under the Desert Land Act, 19 Stat

.

377, 43 U.S.C. § 321 (1982) . Under the regulation,
43 CFB 2521.1(b), right of desert land entry is
exhausted by the making of an entry

.

» 87 IELA 247 (June 20, 1985)

APPLICATIONS

In the absence cf statutory authority, no "second
entry" can be made under the Desert land Act , 19 Stat.
377, 43 D.S.C. « 321 (1982). Under the regulation

,

43 CFB 2521.1(b), right of desert land entry is
exhausted by the Baking of an entry.

Pa ul_ «i_Sgi t h , 07 IBLA 247 (June 20, 1985)

A desert land entry application is properly
rejected where the applicant fails to provide evidence
of a right to the permanent use of sufficient water tc
irrigate and reclaim all of the irrigable portion of
the land sought, or that he has initiated and prose-
cuted, as far as then possible, appropriate steps
looking to the acquisition of such a right.

^ th_e t_ajU , 87 IBLA 253 (June 20, 1985)

Frederick Sjemon. 8b IBLA 149 (Apr. 25, 1985)
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It is premature
to reject petition/a
merely on the basis
that the State water
applicants the right
irrigation of the en
has taken no officia
pending before it.

for the Bureau of Land Ranagement
pplications for desert land entries
of informal information and belief
authority will probably deny the
to appropriate groundwater for

tries where the water authority
1 action on the water applications

i!ilig_ii_Ester so n_et _al i , 86 IBLA 118 (Apr. 15, 1985)

A desert land entry application is properly
rejected where the applicant fails to provide evidence
of a right to the permanent use of sufficient water to
irrigate and reclaia all of the irrigable portion of
the land sought, or that he has initiated and prose-
cuted, as tar as then possible, appropriate steps
looking to the acquisition of such a right.

A Iber t_N i_S i i t h_e t_a li , 87 IBIA 253 (June 20, 1985)

Critical_ Habitat

When it has been determined a preposed action is
located in an area occupied by a species identified
as being threatened or endangered, the Department is
required by 16 O.S.C. s 1536 (a) (2) (1982) to assure any
action authorized by it is not likely to jeopardize the
continued existence of the threatened or endangered
species, or result in the adverse modification of the
critical habitat of such species, or seek an exemption
pursuant to 16 U.S.C. % 1536(h) (1982). If a determin-
ation that approval of an application for a permit to
drill an oil and gas well will result in "no jeopardy"
is based upon the implementation of certain mitigating
measures, the application for permission to drill may
be approved only after it has been determined that the
mitigating measures can be imposed upon necessary
parties.

Glagiejr-Jwg Kedicine Alliance et al., 88 IEIA 133
lIugT~9, I9l5f-

ENDANGER ED_S£EC£gS_ACT_gi?_ 197 3

GENERALLY

When it has been determined a proposed action is
located in an area occupied by a species identified
as being threatened or endangered, the Department is
required by lb U.S.C. 6 1536 (a) (2) (1982) to assure any
action authorized by it is not likely to jeopardize the
continued existence of the threatened or endangered
species, or result in the adverse modification of the
critical habitat of such species, or seek an exemption
pursuant to 16 U'.S.C. $ 1536 (h) (1982). If a determin-
ation that approval of an application for a permit to
drill an oil and gas well will result in "no jeopardy"
is based upon the implementation of certain mitigating
measures, the application for permission to drill may
be approved only after it has been determined that the
mitigating measures can be imposed upon necessary
parties.

Glacier-Two Hedicine Alliance et al., 88 IBLA 133
"(Aug. 9, 1985)"

SECTION 7

Genera 111

When it has been determined a proposed action is
located in an area occupied by a species identified
as being threatened or endangered, the Department is
required by 16 U.S.C. $ 1536 (a) (2) (1982) to assure any
action authorized by it is not likely to jeopardize the
continued existence of the threatened or endangered
species, or result in the adverse modification of the
critical habitat of such species, or seek an exemption
pursuant to 16 U.S.C. 4 1536(h) (1982). If a determin-
ation that approval of an application for a permit to
drill an oil and gas well will result in "no jeopardy"
is based upon the implementation of certain mitigating
measures, the application for permission to drill may
be approved only after it has been determined that the
mitigating measures can be imposed upon necessary
parties.

Glacier-lwo_gedicine_Alliance_et al t , 88 IBLA 133
(Aug. 9, 1 985)

~

Hitigat ic

n

When it has been determined a proposed action is
located in an area occupied by a species identified
as being threatened or endangered, the Department is
required by 16 U.S.C. % 1536(a) (2) (1982) to assure any
action authorized by it is not likely to jeopardize the
continued existence of the threatened or endangered
species, or result in the adverse modification of the
critical habitat of such species, or seek an exemption
pursuant to 16 U.S.C. 9 1536(h) (1982). If a determin-
ation that approval of an application for a permit tc
drill an oil and gas well will result in "no jeopardy"
is based upon the implementation of certain mitigating
measures, the applicaticn for permission to drill may
be approved only after it has been determined that the
mitigating measures can be imposed upon necessary
parties.

Glagiejr-Twq Bedicine All iance et al.. 88 IBIA 133
7*ug7

-
9,

1985j’~”"’”~~~

£8VIRgNn|NTAi_POLICY_AC2

Execution of a cooperative agreement between the
Bureau of Land Management and a state wildlife manag4$
sent agency providing for study and preservation of
wildlife habitat does not ordinarily constitute a

proposal for major Federal action which nay adversely
affect the human environment requiring preparation of
an environmental impact statement.

lane County Audubgg Society et alx , 85 IBIA 185
"(Feb. 26“lS85j""

Approval of an application for a permit to drill
has been identified by the Department as an action
categorically excluded frem the provisions of the
National Environmental Policy Act requiring preparaticn
of an environmental assessment (EA) or environmental
impact statement (EIS) . However, in exceptional
circumstances approval of an application for a permit
to drill raises sufficient concern tc warrant the
preparation of an EA. An EA is proper when tbere is
reason tc believe the proposed action might pose a

threat tc a threatened or endangered species.

A determination that a proposed action will net
have a significant impact on the quality of the human
environment will be affirmed on appeal if the record
establishes that a careful review of environmental
problems has been made, relevant areas of environmental
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concern have been identified, and the final determina-
tion is reasonable. The party challenging a deter-
mination Bust show that the determination was premised
on a clear error of law, a demonstrable error of fact,
or that the analysis failed to consider a substantial
environmental question of material significance to the
action for which the analysis was prepared. Mere
differences of opinion provide no basis for reversal
if BLM's decision is reasonable and supported by the
record on appeal.

The proximity of the proposed action to national
park lands is a material factor to be considered in the
analysis of the intensity or severity of the impact of
the proposed action on the human environment. When the
official having responsibility for managing parklands
near the site of the proposed action expresses an
opinion that the proposed action may or will adversely
affect the park ecosystem, that opinion should be
afforded substantial weight in the EA»

The degree to which the proposed action say be
considered as highly controversial is a material factor
to be considered in the analysis of the intensity or
severity of the impact of the proposed action on the
human environment. However, the mere fact that persons
or organizations oppose the proposed action does not
per se render the action "highly controversial," as the
term properly refers to cases where a substantial dis-
pute exists as to the size, nature, or effect of the
action. Even when certain aspects of a proposed action
may be deemed highly controversial, an EIS need not be
prepared if the effects giving rise to the controversy
have been adequately mitigated.

Connected action must be considered to be a part
of the proposed action when determining whether a pro-
posed action will have a significant effect on the
human environment. Connected actions include those
which: (i) automatically trigger other actions which
may require an EIS; (ii) cannot or will not proceed
unless other actions are undertaken previously or
simultaneously; or (iii) are interdependent parts of
a larger action and depend on the larger action for
their justification.

When making a determination whether a proposed
action will have a significant effect on the human
environment, the cumulative effect of the proposed
action and other actions not connected with the pro-
posed action must be taken into consideration, even
though, individually, the actions way be deemed
insignificant. However, the possible impact of a

speculative future action need not be considered when
it can reasonably be assumed that such future action
will not take place, or, if it will take place, an Eft

will be completed prior to a decision to take such
action

.

The adverse effects of a proposed action way be
reduced to a point where they no longer have a signifi-
cant impact upon the human environment by the implemen-
tation of mitigating measures . However, the agency
imposing such additional requirements deemed necessary
to mitigate the adverse effect of the proposed action
must have the authority to enforce compliance with the
mitigating measures imposed.

When it has been determined a proposed action is
located in an area occupied by a species identified
as being threatened or endangered, the Department is
required by lb U.S.C. % 1536 (a) (2) (1982) to assure any
action authorized by it is not likely to jeopardize the
continued existence of the threatened or endangered
species, or result in the adverse modification of the
critical habitat of such species, or seek an exemption
pursuant to 16 U.S.C. § 1536(h) (1982). If a determin-
ation that approval of an application for a permit to
drill an oil and gas well will result in "no jeopardy"
is based upon the implementation of certain mitigating
measures, the application for permission to drill nay

ENV IRONMENTAL POLICY ACT—Continued

be approved only after it has been determined that the
mitigating measures can be imposed upon necessary
parties.

Hhen a finding that no significant impact will
result frca construction of a road tc a d rillsite is
critically dependent upon the location of that road
along a route avoiding critical habitat of a threatened
or endangered species, a stipulation to the application
for a permit tc drill allowing the road to be relocated
to avoid destruction of a cultural resource value is in
conflict with the basis for determination that no
significant impact will occur. The cultural resource
stipulation must fee amended to prohibit relocation cf
the road or require a supplemental Eft prior to relocat-
ing the road.

Glacier-Two Bedicing Alliance et al 4 , 88 IBift 133
IftugT' 9,~1985F“'"

GENERALLY

ft provision in a readjusted coal lease requiring
the lessee to conduct operations so as to avoid or,
where avoidance is impracticable, to minimize and,
where practicable, to repair, damage to Federal forage
and timber, i mprovesents including crops, of a surface
owner , and improvements owned by the United States cr
by its permittees, licensees, or lessees, is appro-
priate and properly included in a lease readjustment.

It is proper tc include in a readjusted coal lease
a provision requiring the lessee to conduct at its cwn
expense a survey and inventory cf archaeological and
paleontological values prior to approval of a mining
plan or any activity that would disturb the surface
of the land.

Kaisep Sfeeji Coyp . . 87 IBLft 228 (June 19, 1985)

ENVIRONMENTAL STATEMENTS

A decision to issue oil and gas leases within an
area of critical environmental concern pursuant to a

categorical exclusion review will ordinarily be set
aside and xeaanded f cr preparation of an environmen-
tal assessment where the categorical exclusion review
discloses potential adverse impacts on threatened and
endangered species. This constitutes an exception tc
the categorical exclusicn review process under Depart-
mental procedures, 516 DM 2, Append. 2, § 2.8.

Analysis of the impact of a

the Bat icnal Environaental Polic
42 U.S.C. « 4332 (1982) , is requ
vocable commitment of resources,
preparation cf an environmental
environmental iapact statement i

issuance of a noncompetitive ons
until such time as a site-specif
subaitted by the lessee say be a

lessee's right to surface occupa
approval of a site-specific plan
of that environmental analysis.

proposed action under
y Act, as aj*en<Jed

,

ired prior to an irre-
A decision deferring

assessment and/cr
n connection with
hor e oil and gas lease
ic plan of operations is
ffiraed where the
ncy is conditioned upon
of operations in light

Sierra Club legal Defense Fund. Inc., Natural Resources
Defense Council, Inc.. California Wilderness Coalition,
84 2ItA™ 3 11 (Jan.

7~~
1985) ‘ 92* I .

b7~37~
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Execution of a cooperative agreement between the
Bureau ot Land Banageaent and a state wildlife manage-
aent agency providing for study and preservation ot
wildlife habitat does not ordinarily constitute a

proposal for major Federal action which nay adversely
affect the hunan environnent requiring preparation of
an environmental iapact statement.

Lane County Audubon Society et al., 85 IBLA 165
(Feb? 7b, 19857

Approval of an application for a permit to drill
has been identified by the Department as an action
categorically excluded from the provisions of the
National Environmental Policy Act requiring preparation
of an environmental assessment (EA) or environmental
impact statement (EIS). However, in exceptional
circumstances approval of an application for a permit
to drill raises sufficient concern to warrant the
preparation of an EA. An EA is proper when there is
reason to believe the proposed action might pose a

threat to a threatened or endangered species.

A determination that a proposed action will not
have a significant impact on the quality of the human
environment will be affirmed on appeal if the record
establishes that a careful review of environmental
problems has been made, relevant areas of environmental
concern have been identified, and the final determina-
tion is reasonable. The party challenging a deter-
mination must show that the determination was premised
on a clear error of law, a demonstrable error of fact,
or that the analysis failed to consider a substantial
environmental question of material significance to the
action for which the analysis was prepared. Mere
differences of opinion provide no basis for reversal
if BLB Il s decision is reasonable and supported by the
record on appeal.

The proximity of the proposed action to national
park lands is a material factor to be considered in the
analysis of the intensity or severity of the impact of
the proposed action on the human environment. When the
official having responsibility for managing par klands
near the site of the proposed action expresses an
opinion that the proposed action may or will adversely
affect the park ecosystem, that opinion should be
afforded substantial weight in the EA

.

The degree to which the proposed action may be
considered as highly controversial is a material factor
to be considered in the analysis of the intensity or
severity of the iapact of the proposed action on the
human environment. However, the mere fact that persons
or organizations oppose the proposed action does not
per se render the action "highly controversial," as the
term properly refers to cases where a substantial dis-
pute exists as to the size, nature, or effect of the
action. Even when certain aspects of a proposed action
may be deemed highly controversial, an EIS need not be
prepared if the effects giving rise to the controversy
have been adequately mitigated.

Connected action must be considered to be a part
of the proposed action when determining whether a pro-
posed action will have a significant effect on the
human environment. Connected actions include those
which: (i) automatically trigger other actions which
may require an EIS; (ii) cannot or will not proceed
unless other actions are undertaken previously or
simultaneously; or (iii) are interdependent parts of
a larger action and depend on the larger action for
their justification.

When making a determination whether a proposed
action will have a significant effect on the human
environment, the cumulative effect of the proposed
action and other actions not connected with the pro-
posed action must be taken into consideration, even
though, individually, the actions may be deemed
insignificant. However, the possible iapact of a

speculative future action need net be considered when
it can reasonably be assumed that such future action
will not take place, or, if it will take place, an EA
will be completed prior to a decision to take sucb
action.

The adverse effects of a proposed action may be
reduced to a point where they no longer have a signifi-
cant iapact upon the human environnent by the implemen-
tation of mitigating measures. However, the agency
imposing suet additional requirements deemed necessary
to mitigate the adverse effect of the proposed acticn
must have the authority to enforce compliance with the
mitigating measures imposed.

When it has been determined a proposed action is
located in an area cccupied by a species identified
as being threatened or endangered, the Eepartaent is
required by 16 U.S.C. § 1536 (a) (2) (1982) to assure any
action authorized by it is not likely to jeopardize the
continued existence of the threatened or endangered
species, or result in the adverse modification of the
critical habitat of such species, or seek an exespticn
pursuant to 16 U.S.C. § 1536(h) (1982). If a determin-
ation that approval of an application for a permit to
drill an oil and gas well will result in "no jeopardy"
is based upen the implementation of certain mitigating
measures, the application for permission to drill may
be approved cnly after it has been determined that the
mitigating measures can be imposed upon necessary
parties.

When a finding that no significant impact will
result from construction of a road to a drillsite is
critically dependent upon the location of that road
along a route avoiding critical habitat of a threatened
or endangered species, a stipulation to the application
for a permit to drill allowing the road to be relocated
to avoid destruction of a cultural resource value is in
conflict with the basis for determination that no
significant impact will occur. The cultural resource
stipulation must be amended to prohibit relocation of
the road or require a supplemental EA prior to relocat-
ing the road.

Glacier-Two fedicine Alliance et al.. 88 IBLA 133
“(Aug. ”97” 198 5]”"

Where review of the environmental consequences of
a proposed action discloses gaps in relevant informa-
tion or scientific uncertainty, the gaps or uncertainty
must be disclosed. If the information relative to
adverse impacts is essential to a reasoned choice among
alternatives and the cost of obtaining it is exorbitant,
the agency shall weigh the need for the action against
the risk and severity of possible adverse impacts.
Such consideration shall include a worst-case analysis
and an indication of the probability or improbability
of its occurrence.

The presence of gaps in inf
adverse effects of a herbicide c

may stem from lack of knowledge
pute among experts regarding the
from existing information.

ormation regarding the
n the human environment
as well as from a dis-
inferences to be drawn

Federal action within the meaning of the National
Environmental Eclicy Act of 1969, 42 U.S.C. $§
4321-4361 (1982), may be found not only where an agency
proposes to undertake an action itself, tut also where
an agency makes a decision which permits action by
another party. Ordinarily some overt act by a federal
agency in support of another party's action is required
to establish federal action. Federal action may be
found where there is federal funding as well as federal
approval of action conducted by state and local
authorities on the public domain.

Idaho_Na t ural Resources Legal Foundation,
7 AugT 28, 1985)

88 IELA 201
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EVIDENCE-- Continued

HERBICIDES GENERALLY— Continued
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The presence of gaps in information regarding the
adverse effects of a herbicide on the hu aa n environment
may stem froa lack of knowledge as well as from a dis-
pute among experts regarding the inferences to be drawn
from existing information.

Federal action within the meaning of the National
Environmental Policy Act of 1969, 42 U.S.C.
4321-4361 (1982), may be found not only where an agency
proposes to undertake an action itself, but also where
an agency makes a decision which peraits action by
another party. Ordinarily some overt act by a federal
agency in support of another party's action is required
to establish federal action. Federal action may be
found where there is federal funding as well as federal
approval of action conducted by state and local
authorities on the public doaain.

Id aho_ Nat ur al_Resour ces_L egal_Fou n da t ion , aa IB LA 201
7 AugT 2t»7~l 98b)

ESTOPPEL

Reliance upon erroneous advice provided by Federal
employees cannot create rights not authorized by law.

§ ilver_B uckle_n lnes^I nc.. , 84 IB1A 3C6 (Jan. 7, 1985)

The United States is not barred by the equitable
defenses of estoppel and laches from enforcing public
land laws. Moreover, BLH owes no duty to mining
claimants to promptly ascertain the legal status of
every claim filed and inform such claimants of its
f indings.

HMk_B._Fatei_Jrit_et._ali, 86 IB1A 215 (Apr. 30, 1985)

An essential element of a claim for estoppel is
that the party asserting it must be ignorant of the
true facts. Since, however, all persons are presumed
to have knowledge of relevant statutory and regulatory
provisions, an individual may not premise a claim
of estoppel on information or advice contrary to such
a provision.

Mar ion _Ei_Bankgi_Noble_Cr averts August Carniglia.
88 IBLA 341 7 Sept ."1 97 1985)

EVIDENCE

GENERALLY

In determining whether or not a unit well is
capable of producing unitized substances in paying
quantities a "preponderance of the evidence" standard
of proof must be employed. In determining whether or
not one has met the applicable standard of proof, this
Board will consider the actual standard applied rather

than the phrase employed by the factfinder to describe
it.

Hoods Petroleum Co., 86 I EL A 46 (Apr. 10, 1985)

It is premature for the Bureau of Land
to reject petition/applications for desert
merely cn the basis of informal information
that the State water authority will pzobabl
applicants the right to appropriate groundw
irrigation cf the entries where the water a

has taken no official action on the water a

pending before it.

Hanagement
la nd entries
and belief

y den y the
ater fcr
uthor ity
pplic atiens

Julie A. Peterson et al.. 86 IBLA 118 (Apr. 15, 1 S85)

In order to prove livestock trespass upon public
lands alleged to have occurred when excessive numbers
of cattle were grazed upon allotments of public land
permitted fcr lesser numbers, seme actual trespass
must be shown to have taken place before the "access
trespass presumption" can be applied to ealeu l£e
damages.

Eureau of_Land_Hanagement_vi_Da vj(d 6 fojjnie Ericsson,
88 IELA~248~7sept7 47 19857

'

EUBEEN CF FBCOF

Where the reasonable rental va
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(Feb. 6, 1985)

When the Government rejects
gas lease high bid because it was
tract valuation, the bidder must
the Government's fair market esti
prove that his bids constitute fa
ever, appellant does not bear thi
the Government has established a

porting its estimates.
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Bfl£tcn^Hawks^_Inc. , 85 IELA 193 (Feb. 27, 1985)
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V I D E^C K— Continued

BURDEN OF PROOF--Con t i n ued

There is a presumption of regularity which
supports the official acts of public officers in the
proper discharge of their duties. When an appellant
asserts the affidavit of annual assessment work was
mailed to BLM , but lost, appellant oust submit evidence
that it was received by ELM in order to overcome this
presumption.

1 IBLA 17 5 (Juno 11, 1985)

EVIEEMCg—Continued

PRESUMPTIONS—Continued

There is a presumption of regularity which
supports the official acts of public officers in the
proper discharge of their duties. Bhen an appellant
asserts the affidavit of annual assessment work was
mailed tc BLM , tut lest, appellant oust submit evidence
that it was received by BLM in order to overcome this
presumption.

dSOSl itg_@i_li2lia.Sd , 87 IELA 175 (June 13, 1985)

The burden of proof is on an appellant to show
error in the decision appealed from and, in the absence
or such a showing, the decision will be affirmed.

HSili-ii-ilOEvereid, 88 IB LA 345 (Sept. 24, 1985)

PREPONDERANCE

In determining whether o
capable cf producing unitized
quantities a "preponderance o
of proof must be employed. X

not one has met the applicabl
Board will consider the actua
than the phrase employed by t

it
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E22<|s_Petrolgus_Coi , 88 IB LA 46 (Apr. 10, 1985)

PRESUMPTIONS

The legal presumption that administrative
officials have properly discharged their duties and not
lost or misplaced legally significant documents filed
with them is rebuttable by probative evidence to the
contrary. However, an affidavit that evidence of
assessment work was timely filed with the proper ELM
office must ordinarily be corroborated by other
evidence to establish filing where there is no evidence
of receipt of the documents in the file.

John R,j._Well boj;n t £lara Joe Wellborn, 87 IBLA 20
(May” 21 , 1985)

The legal presumption that administrative
officials have properly discharged their duties and not
lost or misplaced legally significant documents filed
with them is rebuttable by probative evidence to the
contrary. However, the presumption is not overcome by
submission of a statement that a document was mailed.
Rather, BLM ' s denial of receipt of a document can be
rebutted only by probative evidence.

* 87 ibla ix (aay 22 , 1985|

The legal presumption that administrative offi-
cials have properly discharged their duties and net
lost or misplaced legally significant documents filed
with them is rebuttable by probative evidence tc the
contrary. However, a statement that evidence of
assessment wcik was timely filed with the proper ELK
office must ordinarily be corroborated by other
evidence to establish filing where there is no evidence
of receipt of the document in the file.

ff man , 87 IELA 225 (June 19, 1985)

The legal presumption that administrative official
have properly discharged their duties and not lost or
misplaced legally sufficient documents filed with the®
is rebuttable by probative evidence tc the contrary.
The presumption is not overcome by a statement, without
corroborating evidence, that a document was mailed.

82)i2£iL^at es • 87 IBLA 261 (June 21, 1985)

The presuapticn that ELM era

or misplaced evidence of annual
unpatented mining claim, require
sec. 314 (a) cf the Federal Land
Act of 1976, 43 U.S.C. § 1744(a)
overcome by an uncorroborated st
ment was mailed.

&MSSiiJBS- 2.1-J 1*

,

1985)

ployees hav e net lest
assessme nt sor k t or an
d to he fil ed u rd er
Policy a nd Kan age ment
(1982)

,

w i 11 net be
atement t ha t t he dccu-

87 IBIA 328 <J une 26,

The legal presumption of regularity that adminis-
trative officials have properly discharged their duties
and not lost or misplaced legally significant documents
filed with them' is rebuttable by probative evidence tc
the contrary. However, an uncorroborated statement
that an affidavit of assessment work was timely filed
with the proper BLM office is insufficient to overcome
that presumption.

> 87 I EL A 367 (June 27, 1985)

Jack Bolke , Paul Pilch. 88 IBLA 58 (July 17 , 1985)

The presumption that BLM employees have not lost
or misplaced evidence of annual assessaent work for an
unpatented mining claim, required to be filed by a

certain date under sec. 314(a) of the Federal Land
Policy and Management Act of 1976, 43 U.S.C. % 1744(a)
(1982) , will not be overcome by an affidavit that the
document was mailed with another document which was
received.

Cascade Energy S Metals Corp.
, Rex Montis Silver Co.,

87 IBLA" 11 3 (May 31, 1985)
* *

The legal presumption that administrative
officials have properly discharged their duties and
not lost or misplaced documents filed with them is
Eebuttafcle by probative evidence to the contrary. The
presumption is not overcome by a statement, without
corroborating evidence, that a document was mailed.

, 88 IELA 45 (July 1C,£SI£_t._|yaaix_Gao_l!JL_CartgE
1985)
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EVIDENCE— C ontinued

PRESUMPTION 3- -Continued

The legal presumption that administrative offi-
cials have properly discharged their duties and not
lost or misplaced legally sufficient documents filed
with them is rebuttable by probative evidence to the
contrary. The presumption is not overcome by an
uncorroborated statement that a document was mailed.

George W. Nagger* H

a

zel_J*_Wagner , 88 IBLA 117
(July 3l7 1985)”

Failure to file instruments required by 43 U.S.C.
5 1744 (198 2) and 43 CFR 3833.2 in the proper 8 LB
office within the time period prescribed results in a

conclusive presumption of abandonment of the mining
claim. The legal presumption that administrative
officials have properly discharged their duties and
not lost or misplaced documents filed with them is
rebuttable by probative evidence to the contrary. The
presumption is not overcome by a statement, without
corroborating evidence, that a document was mailed.

Jghn_D*_O^Keef e (On_Reconsidera ticnj_, 88 I BL A 157

The legal presumption that administrative
officials have properly discharged their official
duties and not lost legally significant documents
filed with them may be rebutted by sufficient probative
evidence that a particular document was not only trans-
mitted but received by the proper office. When it is
asserted that a particular document is one of multiple
documents filed with BLM, proving receipt of some of
the multiple documents does not prove receipt of the
unaccounted-for document.

Nea l_Bi_Foster_et_a , 88 IBLA 296 (Sept. 13, 1985)

The inference that evidence of assessment work was
not timely filed with the Bureau of Land Management
(BLM) arising from the absence of such a document from
the case file coupled with the presumption that BLM
officials have not lost legally significant documents
fried with BLM may be overcome by probative evidence to
the contrary.

Wells J. Horvereid. 88 IBLA 345 (Sept. 24, 1985)

The legal presumption that administrative
officials have properly discharged their duties and not
lost or misplaced legally significant documents filed
with them is rebuttable by probative evidence to the
contrary. However, an allegation that evidence of
assessment work was timely filed with the proper BLM
office must ordinarily be corroborated by other
evidence to establish filing where there is no evidence
of receipt of the documents in the file.

Ralp h C. Memaott. 88 IBLA 372 (Sept. 27, 1985)

PRIBA FACIE CASE

When the Government contests a mining claim on a

charge of lack of discovery of a valuable mineral
deposit, it has the burden of going forward with
sufficient evidence to establish a prima facie case.
Where a Government mineral examiner testifies that he
has examined the land within a claim and found the
quantity and quality of the minerals insufficient to
support a finding of discovery, a prima facie case is
established.

MI£JN£J--Ccntinued

SUFFICIENCY

In determining whether or not a unit well is
capable of producing unitized substances in paying
quantities a "preponderance of the evidence" standard
of proof must be employed. In determining whether cr
not one has met the applicable standard of proof, this
Eoard will consider the actual standard applied rather
than the
it.

phrase employed by the fact finder to d esc rite

A hearing is not necessary in t he abs ence cf a

mater ial issue of fact, which. if pr oven. would al ter
the disposition of the matter. A he ar ing is no t

necessary where the dispute doe s not invol ve fa cts , but
involves the proper application and interp retat ic n cf
those facts, an d the Bureau of land Manage ment properl y

reviewed the same information s u brnit t ed to this EC ard.

Wood^_ let role um_Co*, 86 IELA 46 (Apr. 10, 1985)

Pursuant to 43 CFR 2650.4-7 (a) (3), an easement for
public access may not be reserved across Native lands
where there exists a reasonable alternative route cf
transportation across publicly owned lands. Where the
reasonableness of an alternative route decided upon by
ELK is challenged on appeal and the facts of record are
insufficient to determine whether BIB's decision should
be affirmed, this Eoard has the discretionary authority
to order a hearing in the matter before an Administra-
tive Law Judge, pursuant to 43 CFR 4.415.

S tat e_of_ Alaska, 86 IBLA 263 (Hay 10, 1985)

The legal presumption that administrative
officials have properly discharged their duties and not
lost or misplaced legally significant documents filed
with them is rebuttable by probative evidence to the
contrary. Bcwever, an affidavit that evidence of
assessment work was timely filed with the proper ELM
office must cidinarily be corroborated by other
evidence to establish filing where there is no evidence
of receipt cf the documents in the file.

John B. Wellborn. Clara Jce Wellborn. 87 IBLA 2

C

~(iiay~2l7”l985)~~

The legal presumption that administrative
officials have properly discharged their duties and not
lost or misplaced legally significant documents filed
with the® is rebuttable by probative evidence to the
contrary. However, the presumption is not overcome by
submission cf a statement that a dccuient was mailed.
Rather, BLB's denial of receipt of a document can be
rebutted only by probative evidence.

J 3 mes_ Boat ma n , 87 IBLA 31 (Hay 22, 1985)

There is a presumption of regularity which
supports the official acts of public officers in the
proper discharge of their duties. When an appellant
asserts the affidavit of annual assessment work was
mailed to BLM, but lest, appellant must submit evidence
that it was received by BLM in order to overcome this
presumption.

Car lit a_H._Hol land, 87 IBLA 175 (June 13, 1985)

United_States_vi_Crai^ Anderson, 88 IBLA 31b (Sept. 18
19«5)
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IlifiMELI— Continued

SUFFICIENCY--Continued

The legal presuaption that adainistrati ve offi-
cials have properly discharged their duties and not
lost or misplaced legally significant documents filed
with the® is rebuttable by probative evidence to the
contrary. However, a statement that evidence of
assessment work was timely filed with the proper BLH
office must ordinarily be corroborated by other
evidence to establish filing where there is no evidence
of receipt of the document in the file.

&^££I.„£j._SSiiSS£r 87 IBLA 225 (June 19, 1985)

EVIDENCE- -Continued

SUFFICIENCY—Continued

The legal presumption that administrative
officials have properly discharged their duties and net
lost or misplaced legally significant documents filed
with them is rebuttable by probative evidence tc the
contrary. However, an allegation that evidence of
assessment work was timely filed with the proper ELH
office must ordinarily be corroborated by other
evidence tc establish filing where there is no evidence
of receipt of the documents in the file.

Ralph C. Heamott . 86 IBLA 372 (Sept. 27, 1905)

The legal presuaption that administrative officials
have properly discharged their duties and not lost or
misplaced legally sufficient documents filed aith them
is rebuttable by probative evidence to the contrary.
The presumption is not overcome by a statement, without
corroborating evidence, that a document was sailed.

Jl2S£££._S at es , 87 IBLA 281 (June 21, 1985)

The legal presumption of regularity that adminis-
trative officials have properly discharged their duties
and not lost or misplaced legally significant documents
tiled with thria is rebuttable by probative evidence to
the contrary. However, an uncorroborated statement
that an affidavit of assessment work was timely filed
with the proper BLN office is insufficient to overcome
that presumption.

Bonald_Edwar ds, 87 IBLA 367 (June 27, 1985)

£££k_Bolke J__Paul_Pilch, 88 IBLA 58 (July il, 1985)

The legal presumption that administrative
officials have properly discharged their duties and
not lost or misplaced documents filed with the® is
rebuttable by probative evidence to the contrary. The
presumption is not overcome by a statement, without
corroborating evidence, that a document was mailed.

Fern L. Evans-t_Gar^_L.._Car ter , 88 IBLA 45 (July 10,
19857

The legal presumption that administrative offi-
cials have properly discharged their duties and not
lost or misplaced legally sufficient documents filed
with them is rebuttable by probative evidence to the
contrary. The presumption is not overcome by an
uncorroborated statement that a document was mailed.

EXCHA NGE S OF LJJD

GENERALLY

Bhere the record in a private exchange case
reflects that ELH considered the wildlife values c£ the
public lands subject tc exchange and determined them to
be net significant, a claia that such lands are of
critical importance to wildlife cannot be sustained
where there is a failure to provide persuasive evidence
that BLB *s analysis of the wildlife values is improper.

The denial of a protest to a private land exchange
will be upheld where ELH determines that the public
interest is well served by proceeding with the exchange
and the protestant fails to show BLN erred in that
determination.

Where the Envircnaental Assesseent/Land Report of
A private land exchange reflects that BIB considered
the alternative of iaposing a conservation easement or
land use covenant to protect wildlife values on the
public land subject to exchange, tut ELH ' s analysis
results in the conclusion that such a restriction is
not warranted, such a determination will not he over-
turned in the absence of a showing of error.

Nat 8 1 Wildlife Federa tio n et a l.. 87 IBLA 271 (June 25,
1985)

Bhere BIB denies a protest to a proposed private
land exchange, it aust inform the protestant of its
right to appeal. The right of appeal is not dependent
upon ELH 's determination of whether the protestant
ciaiss ownership of public lands in the proposal or
holds a valid existing contract, permit or lease f cr
those lands. Denial of a protest makes the protestant
a ‘'party to a case" within the meaning of 43 CFB 4.410.
Whether a party to a case has an interest which has
teen adversely affected by the BLB decision is a natter
to be decided by the Board of Land Appeals on appeal.

Geor^g_W. Ragp»erx Hazel Tj_Wagner, 88 IBLA 11 7 §t§jL$hgj,jier_lrg£ij:, 87 IEL A 308 (June 25, 1965)
7july~3l7~l985)

The legal presuaption that administrative
officials have properly discharged their official
duties and not lost legally significant documents
filed with them may be rebutted by sufficient probative
evidence that a particular document was not only trans-
mitted but received by the proper office . When it is
asserted that a particular document is one of multiple
documents filed with BLB, proving receipt of some of
the multiple documents does not prove receipt of the
unaccounted-for document.

Neal_R i_Foster_e t_alif 88 IBLA 296 (Sept. 13, 1985)

EUUiL.lUUUU.MJE.S21IJCUS

GENERALLY

Where the reasonable rental value of Government-
furnished quarters has been determined in accordance
with accepted appraisal procedures pursuant to
Departmental directives , and the occupant alleges
that his rent is excessive, the burden is on the
occupant tc prove by positive , specific, and sub-
stantial evidence that the appraisal is in error.

JfiSf£i„S ilfil » *> OHA 13 (Feb. 6, 1985)
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F C D E8 A L_EH P LOJ( E BS_A WD_ OFPIC E B S— Co ntinued

AUTHORITY TO BIND GOVERNMENT

Reliance upon erroneous advice provided by Federal
employees cannot create rights not authorized by law.

Silver Buckle Hines,, Inc.. 84 IBLA 306 (Jan. 7, 1985)

Where the record indicates full compliance with
an earlier decision of this Board involving the same
parties and issues, and the only remaining complaint
is the tact that no meetings with appellants were
held, the appeal will be denied; no such meetings are
mandated by 41 CFR 102.7. See 4 CFE 101.8.

Appeal of Henry. Mountain , Resource . Area Employees, II

,

6 OH A~80 (Sept. 9, “19857“

INTEREST IN LANDS

Location of a mining claim is a purchase of public
land within the meaning of 43 U.S.C. 5 11 (1982) and
the claim may be declared void where it is shown that
the locator's spouse who is an employee of the Bureau
of Land Management (BLN) has a direct or indirect
interest in the claim because "an act done in violation
of a statutory prohibition is void and confers no right
upon the wrongdoer."

A mining claim is properly declared to be void ab
initio, in accordance with 43 CFR 20.735-24, where the
locator is the spouse of a BLH employee and the mining
claim is located on land administered or controlled by
the U.S. Department of the Interior.

Because the Department of the Interior retains
control over the validity of mining claims on
U.S. Forest Service lands administered by the Depart-
ment of Agriculture, location of mining claims by the
spouse of a BLM employee on such lands is prohibited
by 43 CFR 20.735-24.

George_Ri_Schultz et_al., 85 IBLA 77 (Feb. 14, 1985)
92 I.D. 83

FEDERAL LAND POLICY AND MANAGEMENT AC?T OF 1976

GENERALLY

The language of sec. 601(f) of the Federal Land
Policy and Management Act of 1976, 43 U.S.C. « 1781(f)
(1982), was intended by Congress to have application
to patents issued to mining claims which had been
perfected after passage of the Act. A patent to a

mining claim which had been perfected prior to passage
of the Act should, therefore, not contain the restric-
tive language contemplated by sec. 601 (f) .

Lge_SbgS.i£ais, 86 IBLA 164 (Apr. 25, 1985)

The Federal Land Policy and Management Act of
1976, 43 U.S.C. § 1744(a)(2) (1982), and 43 CFR
3833.1-2 require that a mining claimant file with
BLM a description of the location of the mining claim
sufficient to locate the claimed lands. Where a mining
claimant fails to provide such a description with the
recordation of the claim, BLM may properly require the
filing of such a description within a certain period of
time.

|
The failure by the mining claimant to comply

with Sttch a request may be considered grounds for
declaring' the claim abandoned and void in accordance
with 43 CFR 3833.4; however, where the claimant
provides a sap, narrative, or sketch of sufficient

FEDERAL LANE POLICY AND MA NA GEMENT ACT OF 1 976— Cc n t i nued

GENERALLY—Continued

detail to identify and locate the claims on the ground,
it is improper to declare the claims abandoned and void.

Floyd & Elsie Patrin. 87 IBLA 152 (June 11, 1985)

ASSESSMENT WORK

Under the provisions of 43 U.S.C. § .1744 (1982),
an owner of an unpatented mining claim must tile
evidence of annual assessment work or notice of
intention to hold prior to Dec. 31 of each year. Such
filings must be made within each calendar year, i.ea ,

on or after Jan. 1 and on or before Dec. 30. Failure
to file within the calendar year properly results in
the claim being extinguished, and therefore abandoned
and void.

Samuel_AJ_Hright, 86 IBLA 286 (Bay 13, 1985)

J. E . S tevens. 86 IBLA 291 (Ray 13, 1985)

Under the provisions of 43 U.S.C. § 1744 (1982),
an owner of an unpatented mining claim must file
evidence of annual assessment work or notice c£
intention to hold prior to Dec. 31 of each year. Such
filings must be made within each calendar year, i^e..,

on or after Jan. 1 and on or before Lee. 30. Failure
to file within the calendar year properly results in
the claim being extinguished, and therefore abandoned
and void.

Failure of a lessee or agent of the owner of an
unpatenjted lining claim to make the filings required by
43 U.S.C. § 1744 (1982) provibes no basis for reversal
of a decision declaring the claim abandoned and void.
Congress assigned the owner of the claim the responsi-
bility of making the required filings; the owner must
tear the consequence cf filings not timely made.

Comstock Tunnel S_Cr ainage_Co. 6 Sutro Tunnel CciS
87 IELA~1 32 (June 77“l985f

Under the provisions of 43 U.S.C. § 1744 (1982), a

mining claimant must file evidence of annual assessment
work or a notice of intention to hold each year in a

timely manner. Failure to file results in the claim
being extinguished, and therefore abandoned and void.

Good Hope Development Cc.» 87 IBt A 341 (June 26, 1585)

When a claimant fails to timely file an affidavit
of assessment work or notice of intent to hold, the
Board lacks authority to excuse lack of compliance,
extend the time for compliance, or afford any relief
from the statutory consequences.

88 IBLA 311 (Sept. 18, 1585)

CAIIFCmS DESERT CONSERVATION AREA

The language of sec. 601(f) of the Federal Land
Policy and Management Act of 1976, 43 U.S.C. < 1781(f)
(1982), was intended by Congress to have application
to patents issued to mining claims which had teen
perfected after passage of the Act. A patent to a

mining claim which had teen perfected prior to passage
of the Act should, therefore, net contain the restric-
tive language contemplated by sec. 601 (f)

.

ige_ Chemical s , 86 IBLA 164 (Apr. 25, 1985)
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DISCLAIHERS OF INTEREST EXCHANGES—Continued

Notwithstanding a finding that the United States
has no right, title, or interest in or to the lands at
issue, an application by the owner of record for a

recordable disclaimer of interest by the United States
pursuant to 43 U.S.C. i 1745 (1982) must be rejected
where the record shows that more than 12 years have
elapsed since the owner/applicant and his predecessors
Anew or should have known of the alleged claim
attributed to the United States, because 43 CFR
1864.1-3 mandates rejection of such applications.

8o bert__R._ Perry. 87 ill A 380 (June 28, 1985)

EXCHANGES

Where the proponent of a land exchange raises sub-
stantial questions concerning the accuracy of a BLH
appraisal of the value of the selected land, including
the use of appropriate comparable sales, the need to
apply a discount to financed transactions and the
extent of adjustments to assure comparability for the
cost of bringing in utilities and modifying topography,
the case will be referred to the Hearings Division for
a fact-finding hearing.

Fallon_Ice 6_Cold_3 tor age Co.. Willow Lane Corp..
85 IBLA 224 "(Feb. 28, 1985)

Where the record in a private exchange case
reflects that BLH considered the wildlife values of the
public lands subject to exchange and determined them to
be not significant, a claim that such lands are of
critical importance to wildlife cannot be sustained
where there is a failure to provide persuasive evidence
that BLH *s analysis of the wildlife values is improper.

The denial of a protest to a private land exchange
will be upheld where BLH determines that the public
interest is well served by proceeding with the exchange
and the protestant fails to show ELH erred in that
determination.

Where the Environmental Assessment/Land Report of
a private land exchange reflects that BLH considered
the alternative of imposing a conservation easement or
land use covenant to protect wildlife values on the
public land subject to exchange, but BLH ' s analysis
results in the conclusion that such a restriction is
not warranted, such a determination will not be over-
turned in the absence of a showing of error.

NatM Wildlife Federation et al. . 87 IBLA 271 (June 25,
19857

Where BLH denies a protest to a proposed private
land exchange, it must inform the protestant of its
right to appeal. The right of appeal is not dependent
upon BLH's determination of whether the protestant
claims ownership of public lands in the proposal or
holds a valid existing contract, permit or lease for
those lands. Denial of a protest mattes the protestant
a "party to a case" within the meaning of 43 CFR 4.410.
Whether a party to a case has an interest which has
been adversely affected by the BLH decision is a matter
to be decided by the Board of Land Appeals on appeal.

Where BLH denies a request by a private land owner
for access across Federal lands selected in a private
exchange proposal on the basis that historical access
to the private lands has been across other private
lands not associated with the exchange and that the
requested access would provide no public benefit,
such a determination will be upheld where the one

seeking access fails to establish error in the EIE
determination.

Steinheimer Trust. 87 IEL A 308 (June 25, 1985)

RECCRDATICN CF AFFIEAVIT OF ASSESSHENT WORK OR NOTICE
OE INTENTION TO HOLD MINING CIAIB

The Supreme Court has definitively established in
y - Locke. 53 u.s.t.w. 4433 (Apr. 2,

19857 , that the provisions of sec. 314 of FLPB A , which
provide that, upon the failure of a mining claimant to
timely file annually either evidence cf the performance
of annual assessment work or a notice of intention to
hold a mining claim, the claim is conclusively deemed
abandoned and void, is ccnstitutional and does not
result in a deprivation of due process of law.

Lanny_Ray_Sguthard, 86 IELA 239 (Apr. 30, 1985)

Where a mining claimant apparently inadvertently
omits the serial number of two claims from the
affidavit cf annual labor and there is no other means
of identifying the claims on the document, ELH properly
declares the claims abandoned and void for failure tc
comply with 43 CFR 3833.2.

86 IBLA 283 (Hay 13, 1985)

Under the provisions of 43 U.S.C. $ 1744 (1S62),
an owner of an unpatented mining claim must file
evidence cf annual assessment work cr notice of
intenticn tc bold prior tc Dec. 31 of each year. Such
filings must be made within each calendar year, ij£.,
on or after Jan. 1 and cn or before Dec. 3C. Failure
to file within the calendar year properly results in
the claim being extinguished, and therefore abandoned
and void.

Char les_H_._ Hager ty, 87 IBLA 23 (Ray 21, 1985)

Under sec. 314 of the Federal Land Policy and
Management Act cf 1976, 43 U.S.C. § 1744 (1982), the
owner of an unpatented mining claim located on public
land must file a notice of intention to hold the mining
claim or evidence of annual assessment work on the
claim prior to Dec. 31 of each year in the proper
office of the Bureau cf Land Management. There is no
provision for waiver of this mandatory requirement, and
where evidence cf assessment work is not timely filed,
for whatever reason, the consequence must be berne by
the claimant.

The Supreme Court has definitively established in

U£il!|8_S ta^es v. Locke, 105 S. Ct. 1785 (1985), that
the provisions of sec. 314 of the Federal Land Eclicy
and Panagement Act cf 1976, which provide that, upen
the failure cf a mining claimant tc timely file annu-
ally either evidence of the performance of annual
assessment wer k or a notice of intention to hold a min-
ing claim, the claim is conclusively deemed abandoned
and void, is ccnstituticnal and does not result in a

deprivation of due process of law.

Charlene 6 Egbert Schilling, 87 IELA 52 (Hay 23, 1S65)
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RECORDATION OF AFFIDAVIT OF ASSESSMENT WORK OR NOTICE
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Failure to fils evidence of annual assessment work
in calendar year 1981 for a mining claim located before
Oct. 21, 1976, as required by sec. 314(a) of the
Federal Land Policy and Management Act of 1976,
43 U.S.C. 4 1744 (a) (1982), and 43 CFR 3833.2-1 (a)

(1981) , constitutes abandonment of the clai® and
renders it void. Personal delivery of such evidence
after regular business hours on Dec. 30, 1981, does not
constitute compliance with the recordation requirement
where the document is deemed by 43 CFR 1821.2-2 (d) to
have been filed on the next business day, Dec. 31.

M£ilgll_State§^vA_Sichard_RA_ Balias, 87 IBLA 88 (May 30,
1986

™“

BL0 may properly declare an unpatented raining
claim located prior to 1982 abandoned and void under
sec. 314 of the Federal Land Policy and Management Act
of 1976, 43 U.S.C. 4 1744 (1982), where the owner
failed to file either evidence of annual assessment
work or a notice of intention to hold the clai® with
DLM on or before Dec. 30, 1982.

The presumption that BLM employees have not lost
or displaced evidence of annual assessment work for an
unpatented mining claim, required to be filed by a

certain date under sec. 314(a) of the Federal Land
Policy and Management Act of 1976, 43 U.S.C. 4 1744(a)
(1982) , will not be overcome by an affidavit that the
document was mailed with another document which was
received.

Cascade Energy it Metals Corp. , Rex Montis Sil ver Co..
8? IBLA 113 (Hay 31, 1985)

When Congress enacted sec. 314 of the Federal Land
Policy and Management Act of 1976, 43 U.S.C. 4 1744
(1982) , it intended to extinguish those claims for
which timely filings were not made. Evidence of sub-
jective intent to hold the claims is not relevant, as
the failure to file an affidavit of assessment work or
notice of intent to hold in a timely manner, in and of
itself, causes the clai® to be lost. The statute spe-
cifically provides that failure to comply with appli-
cable filing requirements leads automatically to loss
of the claim.

For the purposes of 43 CFR 3833.2-1, "timely
filing" means being filed within the time period
prescribed by law, or received by Jan. 19, after the
period prescribed by law, in an envelope bearing a
clear postmark, affixed by the United States Postal
Service bearing a date within the period prescribed by
las. When documents submitted for filing have been
lost in the mail and thus not received by BLM, such
loss must be borne by the claimant.

laai_di_Ha*moMf 87 IBLA 139 (June 10, 1985)

To comply with 43 U.S.C. § 1744 (1982), the owner
of an unpatented raining clai* located on public land
must file his evidence of annual assessment work on the
claim prior to Deo. 31 of each year in the proper
office of BUS. By regulation 43 CFR 3833.0-5 (a), the
Department has considered such documents to be timely
filed if placed in an envelope postmarked by the
United States Postal Service on or before Dec. 30 and
received in the proper BLM office on or before the
following Jan. 19. Hhere the envelope containing the
necessary documentation is postmarked Dec. 31, the
claim is properly declared abandoned and void.
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RECCRDATICN CF AFFIDAVIT OF ASSESSMENT 80RK CR BCTICB
OF INTENTION TO HOLD MINING CLAIM—Continued

BLM may not declare an unpa tented mining claim
abandoned and void for failure to file a notice of
intention tc hold the claim with bcth the local
recording office and ELM on or before Oct. 22, 3979,
where the claimant has already filed within the 3-year
period following Oct. 21, 1976, pursuant to sec. 314(a)
of the Federal Land Eolicy and Manageaent Act of 1976

,

43 U.S.C. 4 1744(a) (1982) , thereby initiating the
statutory requirement to file prior to Dec. 31 of
each year thereafter.

MOiS®. Sheldon, 87 IELS 161 (June 11, 1985)

In fd_S tat es v. Locke, 105 S. Ct. 1785 (1985),
the Onited States Supreme Court held that sec . 314 of
the Federal Land Policy and Management Act of 1976,
43 U.S.C. 4 1744 (1982) , is constitutional . Sec . 314
provides that upon the failure of a raining claimant to
timely file either evidence of the perforaance cf
annual assessment ucr k or a notice of intention to
hold a mining claia, the claim is conclusively presumed
to be abandoned and void. Therefore, a mining claimant
is not deprived of due process where his claia is ren-
dered abandoned and void for failure to tiraely sake the
required filing.

87 IBLA 165 (June 12, 1985)

BLM say properly declare an unpa tented mining
claim located after Cct. 21, 1976, abandoned and void
where the claimant failed to file either evidence of
annual assessment wcrk or a notice of intention to hold
the claim prior to Dec. 31 of the year following the
year in which the claia was located, as required by
sec. 314 (a) of the Federal Land Policy and Management
Act cf 1976, 43 U.S.C. 4 1744 (a) (1982).

Goldeji Tjri^ngle Exploration COj., 87 IBLA 191 (June 13,
1985)

~ “

Sec. 314(a) of the Federal Land Policy and Manage-
ment Act of 1976, 43 U.S.C. 4 1744(a) (1982), requires
the owner of an unpatented saining clai* located prior
to Oct. 21, 1976, tc file evidence of annual assessment
work or notice of intention to bold with the Bureau cf
Land Management on or before Oct. 22, 1979 , and on or
before Dec. 30 of each year thereafter. This require-
ment is mandatory and the failure to comply is deemed
conclusively to constitute an abandonment of the claim
by the owner and render the claia void

.

Glenn S Barbara Kroshus , 87 IBLA 213 (June 18, 1985)

MSS_S*_l!a£iS* 88 IBLA 19 (July 1, 1985)

Under sec. 314 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. § 1744 (1982) , the
owner of an unpatented mining claia located on public
land must file a notice of intention to hold the aiming
claim or evidence of annual assessment work on the
claim prior to Dec. 31 of each year in the proper
office of the Bureau of Land Management. There is so
provision for waiver of this aandatory requirement, and
where evidence of assessment work is not finely filed,
for whatever reason, the consequence ®ust be borne by
the claimant.

Larry C. Hoffman. 87 IBLA 225 (June 19, 1985)

J. M. Doyle . 87 IBLA 158 (June 11, 1985)
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RECORDATION OF AFFIDAVIT OF ASSESSMENT WORK OR NOTICE
OF INTENTION TO HOLD WINING CLAIM—Continued

BLM say properly declare an unpatented mining
claim abandoned and void pursuant to sec. 314 of the
Federal Land Policy and Management Act of 197b,
43 U.S.C. 4 1744 (1982), where the claimant failed to
file either evidence of annual assessment work or a

notice of intention to hold the claim for 1982 prior
to Dec. 31, 1982.

Ronald_Hi_Vowell_et_al i , 87 IBLA 293 (June 2 5 , 1985)

BLM may properly declare an unpatented mining
claim abandoned and void under sec. 314 of the Federal
Land Policy and Management Act of 1976, 43 U.S.C.
4 1744 (1982), where the owner failed to file with BLM
either evidence of annual assessment work or a notice
of intention to hold the claim prior to Dec. 31 of
each calendar year.

The presumption that BLM employees have not lost
or misplaced evidence of annual assessment work for an
unpatented mining claim, required to be filed under
sec. 314(a) of the Federal Land Policy and Management
Act of 1976, 43 U.S.C. 4 1744(a) (1982), will not be
overcome by an uncorroborated statement that the docu-
ment was mailed.

Augustine_V. Manzanares_et al., 87 IBLA 328 (June 26,
n«5r

The owner of a mining claim located after Oct. 21,
1976, is required by sec. 314 of the Federal Land
Policy and Management Act of 1976, 43 U.S.C. § 1744
(1982), to file a notice of intention to hold the claim
or evidence of assessment work performed on the claim,
in the county where the location notice is of record
and in the proper office of BLM prior to Dec. 31 of
each year following the calendar year in which the
claim is located. Failure to file the instrument
required by the statute constitutes an abandoment of
the claim.

Gloria T
.
_Br uceA C._Vince_ Bruce, 87 IBLA 338 (June 26,

1985)

Failure to file instruments required by 43 U.S.C.
4 1744 (1982) and 43 CFR 3833.2 in the proper BLM
office within the time prescribed constitutes aban-
donment of the mining claim.

Ron ald_Ed wards, 87 IBLA 367 (June 27, 1985)

Sea l_Rj._Fgs ter_e t_a 1. , 88 IBLA 296 (Sept. 13, 1985)

Under sec. 314 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. 4 1744 (1982), the
owner of an unpatented mining claim located on Federal
lands must file a notice of intention to hold the
mining claim or evidence of annual assessment work on
the claim prior to Dec. 31 of each year in the proper
office of the Bureau of Land Management. There is no
provision for waiver of this mandatory requirement, and
where evidence of assessment work is not timely filed,
for whatever reason, the consequence must be borne by
the claimant.

Pursuant to 43 CFR 3833„0-5(m), a proof of labor
or notice of intention to hold will not be deemed as
timely filed where it is mailed in an envelope bearing
a clearly dated postmark affixed by the United States

FEDEBAL_LAND_POLICY_AND_MANAGEMEHT_ACT_OF_J97t--Continued

RECCRDATICN CF AFFIDAVIT CF ASSESSMENT WORK OR NOTICE
OF INTENTION TO BOLD MINING CLAIM—Continued

Postal Service prior to Dec. 31, within the period pre-
scribed by law, but is not delivered to the proper BLM
office by Jan. 19 immediately following.

A lie e_R_. _K i r k , 88 IBLA 4 (June 28, 1985)

Failure to file an instrument required by
43 U.S.C. 4 1744 (1982) and 43 CFR 3833.2 in the prcpei
BLM office within the time prescribed constitutes aban-
donment of the mining claim.

William Jjt_FairseA Glenn Fairse, 88 IELA 22 (July 2,
19857

A decision declaring an unpatented mining claim
located after Cct. 21, 1976, abandoned and void pur-
suant to sec. 314 of the Federal Land Policy and Man-
agement Act cf 1976, 43 U.S.C. 4 1744 (1982), will be
affirmed where the affidavit of assessment work due
on or before Dec. 30, 1983, although filed prior to
Jan. 19, 1964, was not received in an envelope post-
marked prior to Dec. 31, 1983, such that the claimant
can take advantage cf 43 CFR 3833.0-5 (m).

Davi d H, Holt. 88 IBLA 36 (July 9, 1985)

BLM may properly declare an unpatented mining
claim located in 1977 abandoned and void under sec. 314
of the Federal Land Policy and Management Act of 1976,
43 U.S.C. 4 1744 (1982) , where the owner failed tc file
with BLM eitbez evidence of annual assessment work cr a

notice of intention tc hold the claim prior to lee. 31
of each calendar year following the calendar year in
which the claim was located.

Jack_fglke,_Paul^Pilch, 8 8 IBLA 58 (July 17, 1965)

BLM may properly declare an unpatented mining
claim filed for recordation in 1979 abandoned and vcid
under sec. 314 cf the Federal Land Eolicy and Manage-
ment Act of 1976, 43 U.S.C. 4 1744 (1982), where the
owner fails tc file with BLM either evidence of annual
assessment work or a notice of intention to hold the
claim on or before Dec. 31 of calendar years I960,
1981, and 19e2.

88 IBLA 123 (Aug. 1, 1985)

BLM may properly declare unpatented mining claims
abandoned and void pursuant to 43 U.S.C. t 1744 (1SG2),
when the claimant fails tc file prior to Dec. 31 of any
calendar year either evidence of annual assessment work
or a notice cf intent tc hold.

Mine Management Ccrp.. 88 IBLA 311 (Sept. 18, 1S85)

The inference that evidence of assessment work was
not timely filed with the Bureau of LaDd Management
(BLM) arising from the absence of such a document from
the case file coupled with the presumption that BLM
officials have not lest legally significant documents
filed with ELM may be overcome by probative evidence tc
the contrary.

Bells J
T

Hcivereid . 88 IBLA 345 (Sept. 24, 1965)
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Where the owner of a mining claim located prior to
Oct. 21, 1976, fails to file either a notice of inten-
tion to hold, an affidavit of assessment work performed,
or a detailed report provided by sec. 28-1 of Title 30,
U.S.C., prior to Oct. 22, 1979, the claim is deemed
conclusively to have been abandoned and void.

When enacting sec. 314 (c) of the Federal Land
Policy and Management Act of 1976, 43 U.S.C. 4 1744
(1982) , Congress intended to extinguish those claims
for which timely filings were not made. Failure to
rile on time, in and of itself, causes the claims to
be lost.

Ralph C. Hemmott . 88 IBLA 363 (Sept. 27, 1985)

Under the provisions of 43 U.S.C. 4 1744 (1962),
an owner of an unpatented mining claim must file
evidence of annual assessment work or notice of
intention to hold prior to Dec. 31 of each year. Such
filings must be made within each calendar year, i^e.*,

on or after Jan. 1 and on or before Dec. 30. Failure
to file within the calendar year properly results in
the claim being extinguished , and therefore abandoned
and void.

When enacting sec. 314(c) of the Federal Land
Policy and Management Act of 1976, 43 U.S.C. 4 1744
(1962) , Congress intended to extinguish those claims
for which timely filings were not made. Failure to
file on time, in and of itself, causes the claims to
be lost.

The Supreme Court has definitively established in
United State§ v. pogke , 105 S. Ct. 1785 (1985), that
the provisions of sec. 314 of the Federal Land Policy
and Management Act of 1976, which provide that, upon
the failure of a mining claimant to timely tile
annually either evidence of the performance of annual
assessment work or a notice of intention to hold a

mining claim, the claim is conclusively deemed
abandoned and void, are constitutional, and do not
result in a deprivation of due process of law.

Ral ph C. Hemmott. 88 IBLA 367 (Sept. 27, 1985)

Under the provisions of 43 U.S.C. 4 1744 (1962),
an owner of an unpatented mining claim must file
evidence of annual assessment work or notice of
intention to hold prior to Dec. 31 of each year. Such
tilings must be made within each calendar year, i,.e.,
on or after Jan. 1 and on or before Dec. 30. Failure
to file within the prescribed period properly results
in the claim being deemed abandoned and void and,
therefore, extinguished.

When enacting sec. 314 (c) of the Federal Land
Policy and Management Act of 1976, 43 U.S.C. § 1744
(1962), Congress intended to extinguish those claims
for which timely filings were not made. Failure to
file on time, in and of itself, causes the claims to be
lost

.

Ralph C. Hem mot t. 88 IBLA 372 (Sept. 27, 1985)

RECORDATION OF MINING CLAIMS AND ABANDONMENT

Where mining claims are located after Oct. 21,
1976, a copy of the notices of location must be filed
with the proper office of the Bureau of Land Management
within 90 days after the dates of such locations, fail-
ing which, the claims must be deemed conclusively to
have been abandoned. If, subsequently, the locator
files new notices of location bearing a later date,
that constitutes a relocation of the former claims,
and the new claims date from such relocation. If in

FEDERAL LANi; FCLICY AND M ANA GEMENT ACT OF 1 S 76--C c n t i nue d
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the interim between the abandonment cf the original
claims and the date cf their relocation the land is
withdrawn, the relocated claims are null and void ab
init io.

Cac A. Stevens JCn Reconsider at ionj. , 85 IELA 33
"(janT~3lT

_
1985)

The failure to file the instruments required by
sec. 314 of FLPMA, 43 U.S.C. 4 1744 (1982), and 43 CFR
3833.1 and 3633.2 in the proper Eur eau of Land Manage-
ment office within the time periods prescribed therein
conclusively constitutes abandonment of the mining
claim by the owner.

k an ny_Ray_ Scut hard , 86 IBLA 239 (Apr. 3C, 1985)

£llfi§iita_li_jj2lland, 87 IELA 175 (June 13, 1985)

Failure to file instruments required ty 43 U.S.C.
4 1744 (1982) and 43 CFR 3833.2 in the proper ELM
office within the time prescrihed constitutes ahan-
donment cf the mining claim.

John_Ri_Welltcrnx_Clara_Joe_Wellbor n, 87 IBLA 2 C

“(May“2l7"i985)~‘

JaaS§_B2itsan, 87 IELA 31 (May 22, 1985)

lEla-Jejaan* 68 IELA 114 (July 31, 1985)

Where a lining claim war located in July 1969 and
a copy of the official record of the notice of location
was not filed with the proper BLH office on or hefcre
Oct. 22, 1979, the claim was properly declared aban-
doned and void pursuant to 43 U.S.C. 4 1744(c) (1982).

John W. Finn. 67 IELA 55 (Hay 23, 1985)

The failure to file the instruments required by
sec. 314 of FLPMA, 43 U.S.C. 4 1744 (1982), and 43 CFR
3833.1 and 3833.2, in the proper Eureau of Land Manage-
ment office within the time periods prescribed therein
conclusively constitutes abandonment cf the mining
claim by the owner.

Ht. Pinos Developmen t Cc ip.. 87 IBLA 102 (Hay 3C , 1965)

The owner of an onpatented mining claim located
after Oct. 21, 1976, is required to file a copy of the
official record of the notice of location or certifi-
cate of location cf the mining claim with the proper
BLK office within 90 days after the date of location.
The failure to file the required document shall be
deemed conclusively to constitute an abandonment of the
mining claim by the owner.

Kax_Lair , 87 IELA 106 (Hay 30, 1985)

The failure to timely file the instruments
required by sec. 314 of the Federal Land Policy acd
Management Act cf 1976, 43 U.S.C. 4 1744 (1982), and
43 CFR Subpart 3633, in the proper Eureau of Land
Management office conclusively constitutes abandonment
of the mining claim by the owner. This Board has no
authority to excuse lack of compliance witb the statute
or to afford relief from the statutory consequences.

Forrest G. Niccum et al. , 87 IBLA 129 (June 6, 1965)
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Mining claims located prior to July 26, 1866, and
recorded in accordance with the rules and customs of
local mining districts mere subsequently recognized
as valid mining claims. Such claims, if they remain
unpatented, are subject to the mining claim recordation
requirement of sec. 314 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. § 1744 (1982).

Under the provisions of 43 U.S.C. $ 1744 (1982),
an owner of an unpatented mining claim must file
evidence of annual assessment work or notice of
intention to hold prior to Dec. 31 of each year. Such
filings must be made within each calendar year, iAg^,
on or after Jan. 1 and oa or before Dec. 30. Failure
to file within the calendar year properly results in
the claim being extinguished, and therefore abandoned
and void.

Failure of a lessee or agent of the owner of an
unpatented mining claim to make the filings required by
43 U.S.C. % 1744 (1982) provides no basis for reversal
of a decision declaring the claim abandoned and void.
Congress assigned the owner of the claim the responsi-
bility of making the required filings; the owner must
bear the consequence of filings not timely made.

Comstock Tunnel S Drainage Co. 6 Sutro Tunnel Co.

,

87”lBL A~132 (June 1 ,
1985)”*

The failure to file the instruments required by
sec. 314 of the Federal Land Policy and Management
Act of 1976, 43 U.S.C. $ 1744 (1982), and 43 CFR
3833. 2-1 (b) (1), in the proper office of the Bureau of
Land Management within the time periods prescribed
therein conclusively constitutes abandonment of the
mining claim by the owner.

Clara Hollo way Sampson. 87 IBLA 143 (June 10, 1985)

The Federal Land Policy and Management let of
1976, 43 U.S.C. % 1744(a)(2) (1982), and 43 CFS
3833.1-2 require that a mining claiaant file with
BLfl a description of the location of the mining claim
sufficient to locate the claimed lands. Where a mining
claimant fails to. provide such a description with the
recordation of the claim, BLM say properly require the
filing of such a description within a certain period of
time. The failure by the mining claiaant to comply
with such a request may b® considered grounds for
declaring the claim abandoned and void in accordance
with 43 CFS 3833.4; however, where the claimant
provides a map, narrative, or sketch of sufficient
detail to identify and locate the claims cn the ground,
it is improper to declare the claims abandoned and void.

tjpin , 87 IBLA 152 (June 11, 1985)

The failure to file the instruments required by
sec. 314 of the Federal Land Policy and Management
Act of 1976, 43 U.S.C. § 1744 (1982) and 43 CFH
Subpart 3833, in the proper Bureau of Land Management
office within the time periods prescribed therein
conclusively constitutes abandonment of the mining
claim by the owner.

Myron Cherr y, 87 IBLA 165 (June 12, 1985)

BLM may properly declare an unpatented mining
claim located after Oct. 21, 1976, abandoned and void
where the notice of location was not filed with ELM
until after the statutory deadline for filing that
document, , 90 days after the date of location.
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regardless cf the fact that it was mailed cn the
deadline

.

Allen.JJ^.Cljjpk, 87 IBLA 204 (June 18, 1985)

BLM properly declares a mining claim abandoned
and void for failure to timely file a certificate cf
location as required by 43 CFR 3833.1-2 even though
the failure to timely file the certificate was attrib-
uted to the county‘s slow return of the document.

August F.Plachta, 87 IELA 223 (June 18, 1985)

Under sec. 314(b) of the Federal Land Eolicy and
Management Act of 1976, 43 U.S.C. 6 1744(b) (1982), and
43 CFR 3633.1-2, the owner of an unpatented lode or
placer mining claim located after Oct. 21, 1976, aust
file in the proper BLM office, within 90 days after the
location of such claim, a copy of the official reccrd
of the notice or certificate of location. Failure to
do so is deemed conclusively to constitute an abanden-
ment of the clai® by the cwner. 43 U.S.C. 4 1744(c)
(1982)

.

Sobeit_K J,_yaB_Ny£k, 87 IELA 245 (June 19, 1985)

A eining claim is properly declared void where a

copy of the recorded notice of location is not filed
pursuant to 43 U.S.C. ® 1744(b) (1982) and 43 CFR
3633.1-2 in the proper BLM office within 90 days after
the date of location.

Robert G. loupg. 87 IELA 249 (June 20, 1985)

Failure to file instruments required by 43 U.S.C.
4 1744 (1982) and 43 CFR 3833.2 in the proper ELM
office within the time prescribed results in a con-
clusive presumption of abandonment of the mining
claim.

fi22iaiSL£5i§5 , 87 IELA 261 (June 21, 1985)

Under 43 U.S.C. 9 1744 (1982), the owner of an
unpatented mining claim located on or before Cct. 21,
1976, was required to file with the proper office of
BLM a copy cf the official record of the notice or
certificate of location and a copy of the evidence cf
assessment work on or before Oct. 22, 1979. Failure to
make the required filings constitutes an abandonment cf
the clai® by the owner.

Rights acquired under a relocation of a nining
claim extinguished pursuant to 43 U.S.C. % 1744 (1982)
will not relate back to the date of location of the
original claim but only to the date of the relocation.

8? IBLA 266
(June 25, 1985)

Failure to file instruments required by 43 U.S.C.
« 1744 (1982) and 43 CFR 3822.2 in the proper ELM
office within the tine period prescribed constitutes
abandonaent cf the nining claim.

87 IBLA 306 (June 25, 1985)
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Under the provisions of 43 U.S.C. § 1744 (1982) , a

mining claimant must file evidence of annual assessment
work or a notice of intention to hold each year in a

timely manner. Failure to file results in the claim
being extinguished, and therefore abandoned and void.

Good Hope Development Co., 67 1BLA 341 (June 26, 1985)

BLH may properly declare an unpatented mining
claim abandoned and void for failure to file timely
with BLH a copy of the notice of location of the claim,
pursuant to sec. 314 of the Federal Land Folicy and
Management Act of 1976, 43 U.S.C. ft 1744 (1982).

Ellis Buschman. 87 IBLA 345 (June 26, 1985)

Under the Federal Land Policy and Management Act
of 1976, 43 U.S.C ft 1744 (1982), and 43 CFH 3833.1-2,
the owner of an unpatented mining claim located on
Federal land after Oct. 21, 1976, shall file a copy of
the official record of the notice of location of the
claim with the proper BLM office within 90 days after
the date of location of the claim. This requirement is
mandatory and failure to comply within the time period
prescribed must be deemed conclusively to constitute an
abandonment of the mining claim.

fleSYil-Jj-Cook, 87 IBLA 348 (June 26, 1985)

BLM may properly declare an unpatented mining
claim abandoned and void where a copy of the notice of
location of the claim was not received by ELM until
after the deadline for filing under sec. 314(b) of the
Federal Land Policy and Management Act of 1976,
43 U.S.C. ft 1744(b) (1982), although it was purportedly
mailed prior thereto.

Day id_Li_Richards, 88 IBLA 1 (July 28, 1985)

BLM may properly declare an unpatented mining
claim located after Oct. 21, 1976, abandoned and void
where a copy of the notice of location was not filed
with BLH within 90 days after the date of location of
the claim, in accordance with sec. 314 of the Federal
Land Policy and Management Act of 1976, 43 U.S.C.
ft 1744 (1982)

.

H. B._Lay£ex_Contractorx Inc., 88 IBLA 42 (July 10,
1985)

Failure to file instruments required by 43 U.S.C.
ft 1744 (1982) and 43 CFR 3833.2 in the proper faLM

office within the tine period prescribed results in a
conclusive presumption of abandonment of the mining
claim

.

Fer n_L. _2 va nsx_Gary_Lx_Car ter, 88 IBLA 45 (July 10,
1985)

The owner of an unpatented mining claim located
after Oct. 21, 1976, is required to file a copy of the
official record of the notice of location or certifi-
cate of location of the mining claim with the proper
BLM office within 90 days after the date ot location.
The failure to file the required document shall be
deemed conclusively to constitute an abandonment of the
mining claim by the owner.

Under 43 CFR 3833.1-2(a) the owner of an unpa-
tented mining claim located after Oct. 21, 1976, must
tile with BLM within 90 days after the date of location

FEDER AL LAND POLICY AND MANAGEMENT ACT CF 1 976--Continued

RECORDATION OF MINING CLAIMS AND ABANDONMENT— Continued

of the claim a copy cf the official record of the
notice or certificate of location of that claim that
was or will be filed under j.$at§ l§w. Where a single
certificate cf locaticn fcr more than one claim is void
under Colorado law as to all claims except the first,
if properly described, the first claim of 13 claims
included in a single certificate of location should
be accepted by BLH fcr recordation under 43 CFR
3833.1-2 (a)

.

Waldron Enterpr ises Minin g. 88 IELA 54 (July 16, 1985)

Failure to file an instrument required by
43 U.S.C. ft 1744 (1982) within the prescribed time
constitutes abandonment cf the mining claim.

Michael R. Hare. 88 IBLA 111 (July 31, 1985)

The failure to file the instruments required by
sec. 314 of the Federal Land Policy and Management Act
of 1976, 43 U.S.C. « 1744 (1982), and 43 CFR 3833.2 in
the proper cffice of the Eureau of Land Management
within the time periods prescribed therein conclusively
constitutes abandonment of the mining claim by the
owner

.

Geopge Wx Wagn er, Ha zel T. Wagner. 88 IBLA 117
(July~31,~1985)

Fpa nk A. Putnam III. 88 IELA 314 (Sept. 18, 1985)

Failure tc file instruments required by 43 U.S.C.
« 1744 (1982) and 43 CFR 3833.2 in the proper BLM
office within the time period prescribed results in a

conclusive presumption cf abandonment of the mining
claim. The legal presumption that administrative
officials have properly discharged their duties and
not lost or misplaced documents filed with them is
rebuttable by probative evidence to tbe contrary. The
presumption is not overcome by a statement, without
corroborating evidence, that a document was mailed.

John D. C' Keefe (On Re£Ojjside£at ion]., 88 IBLA 157

7 Aug 7 127~i985f

Failure to submit recording fee either with new
location or within 30 days of notice of deficiency
results in rejection cf the attempted recordation.

Arthur A. Gctschall. 88 IBLA 276 (Sept. 5, 1985)

With respect to disputes between rival mining
claimants concerning which claimant has the superior
right to possession cf a claim, a ccurt of competent
jurisdiction is the proper forum.

*ells_Jx_Hofyereid, 88 IELA 345 (Sept. 24, 1985)

When a single claim has teen recorded with ELM
pursuant to 43 U.S.C. ft 1744 (1982) on two or more
occasions and given two or more mining recordation
serial numbers, the proper corrective procedure is to
merge the respective files and cancel one or more cf
the lining claim recordation serial numbers. If, on a

combined basis, all requisite filings have been made,
the claim should not be conclusively deemed to be
abandoned pursuant tc 43 U.S.C. ft 1744(c) (1982).

lal£h_Cx_Memmoti, 88 IBLA 377 (Sept. 27, 1985)
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REPEALERS

A mining claim located on lands which are with-
drawn for reclamation purposes under the rirsfc fora is
null and void ab initio. A first-fora reclamation
withdrawal completed prior to Oct. 21* 1976, remains in
effect, subject to review by the Secretary, nonwith-
standing the repeal of the statute authorizing the
initiation of such withdrawals.

S , 85 IB LA 243 ( Bar . 4, 1985)

UESER FATIQB AND CONVEYANCE OF MINERAL INTERESTS

BLfi may properly reject an application for
conveyance of a Federally owned mineral interest (oil
and gas) to the owner of the surface estate pursuant to
sec. 209 (b) of the Federal Land Policy and Hanageaent
Act of 1976, 43 U.S.C. * 1719(b) (1982), where the
applicant has not shown that use of the land for pro-
duction of avocadoes is a sore beneficial use of the
land than mineral development.

Richard Alves, Philip G. Smith, Ruth a . Sai tfa, 85 IBLA
397 (Har,

-
29, l985)~~

An application for conveyance of aineral interest
to the owner of the surface estate pursuant to
sec. 209(b) of the Federal Land Policy and Management
Act of 197C, 43 U.S.C. § 1719 (b) (1982) , may be
approved where BLfi determines (1) that there are no
known mineral values in the land , or (2) that the
reservation of the mineral rights in the United States
is interfering with or precluding appropriate nonmin-
eral development of the land and that such development
is a more beneficial use cf the land than mineral
development . Absent a finding of the existence of one
of these conditions, an application is properly
rejected

.

Ss§blor_2nt emprises A_Inc a , 86 XBIA 175 (Apr. 26, 1985)

An application for conveyance of mineral interests
to the owner of the surface estate pursuant to 43 U.S.C.
% 1719(b) (1982) , may be approved where BLK determines
(1) that there are no known mineral values in the land,
or (2) that the reserv at ion of the mineral rights in
the United States is interfering with or precluding
appropriate nonoineral development of the land and that
such development is a more beneficial use of the land
than mineral development. Absent a finding of the
existence of one of these conditions, an application is
properly rejected.

Because the definition of “known mineral values"
at 4 3 CFR 2730.0-5 (b) includes prospective value,
absence of current mineral production provides no basis
for concluding that land has no known mineral values in
adjudicating an application for conveyance of federally
owned mineral interests pursuant to 43 U.S.C. <s 1719(b)
(1982) .

An application for conveyance of a federally owned
mineral interest is properly rejected if the applicant
fails to provide, pursuant to 43 CFR 2720.1-2 (d) (4), as
complete a statement as possible concerning (i) the
nature of federally reserved or owned mineral values in
the land, including explanatory information, (ii) the
existing and proposed uses of the land , (iii) why the
reservation of the mineral interests in the United
States is interfering with or precluding appropriate
non-mineral development of the land covered by the
application , (iv) how and why such development would
be a more beneficial use of the land than its mineral
development, and (v) a showing that the proposed use

FED ERAL LANE POLICY A ND HAHA GEMEHT ACT OF 1976—Continued

RESERVATION AND CONVEYANCE OF HINERAL INIERESTS— Continued

complies or sill comply with State and local zoning
and/or planning requireseets.

Kenneth C. Pjxley, 88 IBL6 300 (Sept. 13, 1985)

RIGKTS-OF-H AS

Under the Federal Land Policy and Hanagement Act
of 1976, approval of a right-of-way by the Secretary of
the Interior is discretionary. A decision cf the
Bureau of Land Management rejecting an application for
a right-of-way will ordinarily te affirmed by this
Board when the record shows the decision is based on
a reasoned analysis of the factors involved, sade with
due regard for the public interest.

High Summit Oil 6 Gas. Inc.. 84 IBL A 359 (Jan, 24,
1985) ~

g 2 I<>D . 58

In adjudicating a protest against an application
for radio ccnsunicaticns right-of-way, the Eureau of
Land Banagetsent is required by 43 CFR 4.450-2 only tc
consider and decide natters which are proposed to be
done. Khere an application for right-of-way has
already matured into a functioning use , a protest
against the proposa upon which the use was initiated
oust be dississed.

Willamette Legging Comm unic ation s. Inc.. Springfield
Radio Communica tion s, Inc.» 86 I EL A 77 (Apr. Ic, 1965)

A Bureau of Land Hanageaent decision rejecting a
right-of-way application for a road filed pursuant tc
sec. 501 (a) c£ the Federal Land Policy and Management
Act of 1976, 43 U.S.C. « 1761(a) (1982) , will be
affirmed when the record shows the decision to te a

reasoned analysis of the factors involved , made with
due regard for the public interest.

SMUi_J!]*£§.EI2I)f 8® IBL& 31 (July 9, 1985)

SALES

Where in 1964 a tract of public land was offered
for public sale pursuant to 43 U.S.C. § 1171 and the
adjacent landowners were declared the purchasers , tut
the sale was subsequently vacated and all money
reimbursed by a decision which afforded them the right
of appeal, and where no appeal was taken and 43 U.S.C.
§ 1171 was thereafter repealed , the decision became
final and no residual rights under that sale or the
repealed statute survived. Therefore , a protest by
these same landowners against the re-offering of this
tract for sale pursuant to 43 U.S.C. § 1713, based on
their asserted priority at the 1964 sale, is properly
dismissed.

§§2I2§_S£Sl!i£.t_l£J&Ejs££-J!£jU££* 07 IELA 81 (Way 29, 1985)

SERVICE CHARGES

Failure to submit recording fee either with new
location or within 30 days of notice of deficiency
results in rejection of the attempted recordaticn.

Arth ur A. Cotschall. 88 IELA 276 (Sept. 5, 1985)



43

FiDER A L_LA ND_PQ1IC Y_4 ND_

H

A NAGEH £ NT_ACT_0 F_J97 6- “Continued

SURFACE MANAGEMENT

Under the regulations adopted by the bureau of
Land Management, the authorized officer has no
authority to approve or disapprove the contents cf a
notice of intent to commence mining operations filed
under 4J CFR 3809.1-3 (a). Therefore, where an operator
has failed to timely file pursuant to that section, a
notice of noncoapliance say be issued, but such notice
is necessarily limited in scope to requiring the oper-
ator to submit a notice.

Pursuant to 43 CFR 3809. 3-2 (d) , a notice of non-
compliance properly issues upon a determination that a
use to which a mining claim may properly be put is
occurring in such a manner as to result in unnecessary
or undue degradation of the land.

While mining claimants are required to obtain all
necessary state permits relating to raining activities,
a notice of noncoap liance based on the failure to
obtain such permits can only be sustained where the
authorized officer delineates exactly which permits
were required and provides sufficient factual back-
ground to support this conclusion.

££!ice_W i_Crawfo Ed_et„ux. , 86 IB LA 350 (Hay 17, 1985)
92 I.C. 208

l£S1J1L.LJ1£_ I C L ICL,iJS£„ BJ HA GJ HJ RT_JCT_21.J 9 7 6- - C c n t i n u e d

HI t EE BN ESS- -Conti oued

In assessing the presence or absence of wilderness
characteristics in an inventory unit, BIB necessarily
makes subjective judgments which are entitled tc con-
siderable deference when challenged cn appeal and such
judgments may not be overcome simply by expressions cf
disagreements.

A BLB decision based on reassessment of the
wilderness characteristics of a unit sill be reversed
where it is established that SLR failed properly tc
reassess the unit, and it is also established that such
failure caused BLH tc reach an incorrect conclusion.

«iah„Wildeznfjs_Asslc_et_al^^_clive_Kincaid, 86 I Eli
89 (Apr. 12, 1985)

Ills

Failure to subait recording fee either with new
location or within 30 days of notice of deficiency
results in rejection cf the attempted recordation.

i£thM_l^_G£ischal|, 88 IBL& 276 (Sept. 5, 1985)

WILDERNESS

Where the record evidences BLH's firsthand knowl-
edge of the lands within an inventory unit and contains
comments from the public as to the area's fitness for
wilderness preservation, BLH 8 s subjective judgments of
the unit’s naturalness qualities and whether an inven-
tory unit possesses outstanding opportunities for soli-
tude or a primitive and unconfined type of recreation
are entitled to considerable deference.

In assessing the presence or absence of wilderness
characteristics in an inventory unit, BLB necessarily
makes subjective judgments which are entitled to con-
siderable deference when challenged on appeal and such
judgments may not be overcome siaply by expressions of
disagreement.

A BLB decision to eliminate an inventory unit froa
further consideration as a wilderness study area, pur-
suant to sec. 603(a) of the Federal Land Policy and
Management Act of 1976, 43 O.S.C. § 1782(a) (1982),
will be set aside and the case remanded to BLH where,
on appeal, the appellant raises substantial questions
concerning the adequacy of BLH's consideration of
whether the unit has the requisite naturalness or out-
standing opportunities for solitude or a primitive and
unconfined type of recreation, and the record does not
adequately support BLH’s conclusions on these matters.

£2iail£ge_f or_Idahoj.s_Hiab_Desert, 85 IBL A 54 (Feb. 11,

Evaluations made by BLH personnel in the wilder-
ness inventory process are necessarily subjective and
judgmental. The conclusions reached aust be accorded
considerable deference notwithstanding the result sight
be one over which reasonable sen could differ. An
appellant seeking reversal must ordinarily show either
a clear error of law or a demonstrable error of fact.

£25gihtee_f or_Idaho' s. High Desert. The Bilderness
Society, 85 IBLA 1U (Feb. 14, 1985)

£EOTHERfiiI_LE^SES

CANCELLATION

A decision denying a protest of the contemplated
issuance of noncoapetitive geothersal resources leases
will not be effective during the period of tiie ia
which the prctestant adversely affected by the decision
say file a notice of appeal, and leases issued during
this tiae are subject to cancellation.

Sier£a_Club^.0ie3on_gh§iter, 87 IBLA 1 (Hay 17, 1985)

CCBEBTITIV1 LEASES

Hhere the Foard has referred a high-kid re jecticn
dispute under a geotherual zesoorces lease sale to the
Hearings Division for an evidentiary hearing and
decision by an Administrative Law Judge, the appro-
priate standard of proof is that appellant show by a
preponderance of the evidence that BLH's action was
isspreper

,

It was error for BBS tc regard costs associated
with the Coso Geothermal Exploratory Hole So. 1,
drilled under the auspices of the Department cf Energy,
as net comparable tc estisated costs for the drilling
of a geothermal resources exploration well in another
area of the Coso Known Geothersal Resources Area, fer
purposes of establishing the sainisuB acceptable bid
in a competitive sal®.

It was error for HHS to estiaate drilling costs
for a geothersal well on the basis of costs experienced
in oil and gas drilling. The two types of exploration
are so dissimilar that seamingful cost comparisons can-
not be aad®.

£alif2£nia_Enerv,2_CsA_JCa.0ecosgi^ej;a£4onl, 85 IBLA 254
(Bar, 6 , 1985) 92 I, D. 125

CCISBBT CF AGE8C2

BLH has the authority to decide whether to issue a
moncosspetitivi’ geothermal resources lease pursuant tc
sec. 3 of the Geetheraal Steas Act of 1970, 30 O.S.C.
5 1002 (1982) , for land within a national forest where
the Forest Service has consented to leasing, and to
impose additional stipulations, in order to protect
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environmental resources, not inconsistent with these
prescribed by the Forest Service. Where BLM has
expressly not exercised that authority, the case will
be remanded for that purpose, including a consideration
of whether BLN has properly provided for staged leasing,

leasing subject to subsequent approval of spe-
cific development activities contingent on a finding
that no environmentally unacceptable impact will occur.

Sierra_Clu

b

JL
_0£.egon_Chapt er, 87 IELA 1 (May 17, 1985)

DISCRETION TO LEASE

Where the board has referred a high-bid rejection
dispute under a geothermal resources lease sale to the
Hearings Division for an evidentiary hearing and
decision by an Administrative Law Judge, the appro-
priate standard of proof is that appellant show by a

preponderance of the evidence that BLM's action was
improper

.

It was error for HMS to regard costs associated
with the Coso Geothermal Exploratory Hole No. 1,
drilled under the auspices of the Department of Energy,
as not comparable to estimated costs for the drilling
of a geothermal resources exploration well in another
area of the Coso Known Geothermal Resources Area, for
purposes of establishing the minimum acceptable bid
in a competitive sale.

It was error for MMS to estimate drilling costs
for a geothermal well on the basis of costs experienced
in oil and gas drilling. The two types or exploration
are so dissimilar that meaningful cost comparisons can-
not be made.

California Enejrgy Co* JOj Reconsideraiianj., 85 IELA 254
(Mar7~6,~l985r 92 I. C. 125

ENVIRONMENTAL PROTECTION

Generally

BLM has the authority to decide whether to issue a

noncompetitive geothermal resources lease pursuant to
sec. 3 of the Geothermal Steam Act of 1970, 30 U.S.C.
$ 1002 (1982), for land within a national forest where
the Forest Service has consented to leasing, and to
impose additional stipulations, in order to protect
environmental resources, not inconsistent with these
prescribed by the Forest Service. Where BLM has
expressly not exercised that authority, the case will
be remanded for that purpose, including a consideration
of whether BLM has properly provided for staged leasing,
i..e.., leasing subject to subsequent approval of spe-
cific development activities contingent on a finding
that no environmentally unacceptable impact will occur.

5ierra_C lubi_Qpegop_Chdp ter , 87 IELA 1 (May 17, 1985)

LEASES AND PERMITS

Generally

A decision denying a protest of the contemplated
issuance of noncompetitive geothermal resources leases
will not be effective during the period of time in
which the protestant adversely affected by the decision
may tile a notice of appeal, and leases issued during
this time are subject to cancellation.

Sierra Club. Oregon Chapter. 87 IELA 1 (Hay 17, 1985)

5ICTHEBBJL_ilAS|S— Continued

NONCOMPETITIVE LEASES

ELM has the authority to decide whether to issue a

noncompetitive geothermal resources lease pursuant tc
sec. 3 of the Geothermal Steam Act of 1970, 30 U.S.C.
V 1002 (1982), for land within a national forest where
the Forest Service has consented to leasing, and to
impose additional stipulations, in order to protect
environmental resources, not inconsistent with those
prescribed by the Forest Service. Where BLM has
expressly net exercised that authority, the case will
be remanded for that purpose, including a consideraticn
of whether BLM has properly provided for staged leasing,
iiSi, leasing subject to subsequent approval of spe-
cific develcpment activities contingent on a finding
that no environmentally unacceptable impact will occur.

Sierra Club, Cregon Chapter. 87 IELA 1 (Bay 17, 1985)

CANCELLATION OR REDUCTION

In order to prove livestock trespass upon public
lands alleged to have occurred when excessive numbers
of cattle were grazed upen allotments of public land
permitted fer lesser numbers, seme actual trespass
must be shown to have taken place before the "access
trespass presumption" can be applied to calculate
damages

.

Bureau_of _Land_Banagement_v. David 6 Eonnie_Ergc§§cn,
88~I EtA

-
2 48

-
]sept7 4,

_
l985)"

HEARINGS

A hearing is not necessary in the absence cf a

material issue of fact, which, if proven, would alter
the disposition of the matter. A hearing is net
necessary where the dispute does not involve facts, but
involves the proper application and interpretation cf
those facts, and the Bureau of Land Banagement properly
reviewed the sane information submitted to this Eoard.

M°2<3§_E§t r oiejj i_Cc_. , 86 IBLA 46 (Apr. 10, 1985)

Pursuant to 43 CFR 2650.4-7 (a) (3) , an easement for
public access may not be reserved across Native lands
where there exists a reasonable alternative route of
transportation across publicly owned lands. Where the
reasonableness of an alternative route decided upon by
ELM is challenged on appeal and the facts of record are
insufficient to determine whether ELH's decision shculd
be affirmed, this Eoard has the discretionary authority
to order a hearing in the matter before an Administra-
tive Law Judge, pursuant to 43 CFR 4.415.

State of Alaska. 86 IBLA 263 (May 10, 1985)

HOHESIEADS_JQRDINAR Y)_

CONTBSTS

Neither actual nor constructive notice of a

Departmental decision is accomplished by an attempted
service using certified mail where the delivering post
office returns the decision to the Department after
7 days and it affirmatively appears that the addressee
had not moved nor refused delivery, and the address
used was his address cf record.

While 43 O.S.C. 4 1165 (1982) provides for
issuance of a patent to an entryman upon a 2-year lapse
following issuance cf "receipt" when no contest is then
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Fending, the statutory 2- year period does uot baain torun at the time the entryman files his final proof! lit^ in% 0Uly
a
UpOn P

?
y0ent for the land. Where ^appellanthad not paid tor the land sought to be patented! tuthad only paid fees associated Kith filing his homestead-ntry, he was not entitled to patent.

l§££X_Li_W i Ison, «5 IBLA 206 (Feb. 28, 19bb)
92 I.D. 1C9

1NDI AN_P80EJTB

ADMINISTRATIVE LAW JUDGE

because Administrative Lav Judges (Indian Probateiare required to carry out the Federal trust respolsi-*bility to Indian tribes and individual Indians inIndian probate proceedings, they must both serve asimpartial arbiters and ensure that the trustee'sresponsibilities to Indian parties are fulfilled

I§t4te_of Charles Webster
1985)

" Hills 11 XBIA 188 (July 17,
92 I.E. 304

AJLiBCB ATE --Continued

CLAIM AGAINST ESTATE (See also D1V0BCE, LIENif included in this Index.)
*

Generally

. „
" h®re

.

relevant facts have arisen within aingle jurisdiction, the lav of that jurisdictiondetermines whether alimony cr support paymentsrequired by a divorce or separate maintenance decreewill survive the payor's death.
uecree

ffay~3lf"l 985f“~~“
tS£-af ^- e3iS 'Si2a^^' 1J IBIa lt>9

iroof of_claim

Jtoji; SM:!L
iatte!"

P *°bate)
.

should retain jurisdiction over the

p

Ba

a^:ntrLv
r

:
q
^e: L

d

de!
i0nal ^ t0

mtate_of_Frank_Do2 eto, 13 IBIA 237 (Aug. 23, 1985)

ADOPTION (See also CHILDREN,
this Index.)

ADOPTED--if included in

Generally

The adoption decree at issue in thisprobate proceeding is invalid because itby a state court lacking jurisdiction.

l985)”~~~"SS ”S§Ea2--S---' 13 IEIA 264

Indian
was rendered

(Sept. 26,

APPEAL (See also PLEADING,
included in this Index.)

RECONSIDERATION --if

Generally

The burden of
in the probate of a
erroneous is on the

proving that the initial decision
deceased Indian's trust estate was
person challenging the decision.

|||§p_of_Pa u 1_ W i 1 for d_ Ha i 1

,

13 IBIA 140 (Mar. 28,

in n,I
h ® b " r

f
e,s ° f Proving that the initial decisionin the probate of a deceased Indian's trust estate wasincorrect is on the person challenging the decision

1 faff
~~"§£--a-~-S--i£E ' 13 IEIA 242 (Ail- 29

,

The Board of Indian
to an Administrative Law
credibility of evidence

Appeals will show deference
Judge's determination of the

and testimony.

1985)~-a—

*

y^ia-JAtsinl_Sheaa Sy, 13 IBIA 258 (Sept. 26

DIVORCE (See algo CLAIM AGAINST
in this Index.)

ESTATE--if included

State Court Decrge

iliiony

.

“here all relevant facts have arisen within asingle jurisdiction, the law of that jurisdiction

I|tate_of_Eouc|las_Leonard Due hen
(«ay 31, 1985)

eauj

,

13 IBIA 169
92 I.C. 247

EVIDENCE

Generally

The burden of proving
Departmental Indian prebate
challenging the decision.

the error
decision

of an
is on

initial
the party

ff||f
S-Si-^^-^liSJ:„Few_Iails, 13 IBIA 127 (Feb. 28,

Insufficiency of

The burden of
in the probate of a
incorrect is on the

proving that the initial decision
deceased Indian's trust estate wasperson challenging the decision.

118If

'

13 I£1A 242 (*«9- 29.

8eight_cJ Evidence

r

In establishing paternity in an Indian probate

they Intended to me^rialixe
that tbe *«-*•

15 ta te_of_ 11 apd_Guy , 13 isxa 252 (Sept. 23, 1985)
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INVENTORY (See also HODIFICATION OF IN VEN TOR Y-- if

included in this Index.)

Proper ty_ Erroneous!. y_ Excluded or_Included

Departmental regulations tound in 43 CFR Part 4,

Subpart D, suffice to allow consideration of alleged
legal errors in BIA's inventory of Indian trust assets
during the probate of a deceased Indian's estate.

Estate of D ouglas Leonard Ducheneaur. 13 IEIA 169
(Hay~31. 1985)

“ 92 I. C. 247

MARRIAGE

Generally

The Board of Indian Appeals follows the rule that
the narital status of an individual is deterained by

the laws of the jurisdiction in which the relationship
was created.

Esta te o f Henry Frank Racine. 13 IBIA 69 (Jan. 7,

19857

Comson_Law

In order to establish a conaon-law aarriage in the

State of Montana, there aust be autual consent for
parties to be presently aarried.

Estate of_Hen.ty._fr ank_Racine, 13 IBIA 69 (Jan. 7,

1985)

REOPENING

Generally

When reopening of a closed Indian estate is sought
for the sole purpose of deteraining the appellant's
nationality or Indian status, and no alteration in

the distribution of the decedent's estate is sought,
reopening will be allowed under 43 CFR 4.206 without
regard to the restrictions set forth in 43 CEB 4.242
and in previous decisions of the Board of Indian
Appeals interpreting that regulation.

In He S tat us of Gladys Rose Charles Whi ns. Ihejwa
Charles DickA_A ugust_CharlesA_S_Jose£h_Charles

,

li”IBIA~94 (PebT 12,“l9857

Failure to raise arguments at a hearing or in a

petition for rehearing does not confer any right to
seek reopening to raise those arguoents, in disregard
of the regulatory proscription set forth in 43 CFR
4.242 (h)

.

Estate of_Albifl_i&lvin) She gamy , 13 IBIA 258 (Sept. 26,

1985)

St an din g_tq £eiition_£gr_Beop>ening

An adult who participated in the original probate
hearing into a deceased Indian's estate normally lacks
standing to petition for reopening.

;hp;a n f ROBATE—Continued

RBSOLTIMG TRUST

Resulting purchase acney trusts in Indian trust
land aay not be claiaed by persons to whoa the Federal
Governaent owes no trust responsibility.

Esta te o f fogglas £eonay<j SasiSfifSUS* 13 IBIA 169

7 Hay 31, “l 985) 92 I.D. 247

SETTLEMENT (gee a^f£ FAMILY ALLOWANCE AID SETTLEBEIT-
if included in this Index.)

Under the facts of this case, the Eoard of Indian
Appeals will accept the appellant's stateaent that she
does not wish to share in the decedent's estate as a

coaprcaise settleaent under 43 CFR 4.207.

E§iai§_sJ_gillayd_Ggy , 13 IBIA 252 (Sept. 23, 1985)

STATE LAB

generally

where all relevant facts have arisen within a

single jur isdicticn, the law of that jurisdiction
deternines whether aliaony or support payaents
required by a divorce or separate aaintenance decree
will survive the payer's death.

Estate cf Lsgglaj Ls egagt d_gjj£ hegeau x , 13 IBIA 169
'(Hay"3l7~l985) 92 l.D. 247

HILLS (Se§ §lso CCBTRACT TO HAKE BILL, INBEBITIIG--
if included in this Index.)

gofistrgctiqn.of

The principal criterion guiding an Adainistrative
Law Judge in construing an Indian will is always the

intenticn of the testatcr, if that intention can be

reasonably ascertained and it is not contrary to an

established rule of law or in violation of public
policy.

Estate of £aj)L_HilJoyg_Bail, 13 IBIA 140 (Bar. 28,
19857“

*

failure to_fientign_Child

The failure of an Indian testator to provide fer a

spouse, children, or other heirs in a will does not
invalidate the will.

Estate o f Easta ap John Kipp. 13 IEIA 242 (Aug. 29,

19857

Failgrg to_H£nti£n_S.Ecg£§

The failure of an Indian testator to provide for a

spouse, children, or other heirs in a will does net

invalidate the will.

Egfate gj Eastma n Jchn Kjp p. 13 IBIA 242 (Aug. 29,
19857““

Estate of Albin_j Alvin). Sheaa ay . 13 IBIA 258 (Sept. 26

19857
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INDIAN PROBATE-Continued

HILLS (See also COST H ACT TO HAKE HILL, INHERITING

—

if included in this Index.) — Continued

State Law

M£li£abilit£_to_lndian_Profcate

The authority of the Secretary of the Interior to
approve an indian will is controlled by 25 U.S.C. % 373
(1982) and regulations published in 43 CFR 4.260.262,
not by state law.

Estate_^_Paul_Hilford_Hail, 13 IEIA 140 (Mar. 28,

INDIANS

AIASKA NATIVES

Geue^allx

Sec. 17(b) of the Alaska Native Claims Settlement
Act requires the Secretary, when approving a selection
of lands by a Native corporation, to reserve such ease
raents as are reasonably necessary to guarantee a full
right of public access across selected lands to public
lands not embraced in the selection.

State_oJ_|laska, 86 IEL A 263 (Hay 10, 1985)

Testaaentar y_Ca paci ty

Generally

The burden of proof as to testamentary incapacity
or undue influence in Indian probate proceedings is on
those contesting the will.

Estate of Thomas Lon Jtailx_.lr .

,

1985)
13 IBIA 136 (Bar. 27,

Undue Influence

The burden of proof as to testamentary incapacity
or undue influence in Indian probate proceedings is on
those contesting the will.

To invalidate an Indian will because of undue
influence upon a testator, it must be shown: (1) That
he was susceptible of being dominated by another;
(2) that the person allegedly influencing him in the
execution of the will was capable of controlling his
mind and actions; (3) that such person did exert
influence upon the decedent of a nature calculated tc
induce or coerce him to make a will contrary to his
own desires; and (4) that the will is contrary to the
decedent's own desires.

£§i^££_2£_lhoj|as_Lon j tail , Jr.
1985)

“ ~ 13 IBIA 136 (Bar. 37,

& determination by the Bureau of Indian Affairs
to issue a certificate of ineligibility to a Native
corporation claiming status as a Native group under
sec. 14(h) (2) of the Alaska Native Claims Settlement
Act of 1971, 43 U.S.C. i 1613(h)(2) (1982) because the
members of the corporation do not compose more than cne
family cr household as required by 43 CFR 2653.6(a)(5)
will be affirmed on appeal where the facts show thaton the critical census date the four Native members
“f

re
.?

r ® nd P a *ents
.

and two adult grandchildren, and that
the living situation at the group locality was that of
a single family or household with the grandfather as
head of that family cr household.

Leacon2s_bandifigi_lnc. , 86 IBLA 340 (Hay 16, 1985)

A Native allotment applicant is required to make
satisfactory proof of substantially continuous use
and occupancy of land claimed fcr a minimum period
of 5 years. Such use and occupancy contemplates sub-
stantial actual possessicn cr use of the land at least
potentially exclusive of others. Hhere the evidence
in the record does not establish applicant's poten-
tially exclusive use cf an allotment, and a Native
corporation denies the appellant's claims to the
lands sought, the Bureau of Land Management shall
institute contest proceedings so that evidence as to
applicant's entitlement to the allotment may be
presented

.

f§dro_Bay_Corp.
, 88 IBLA 349 (Sept. 24, 1985)

When the evidence shows that the principal benefi-
ciar f under an Indian will and the testator were in a
special confidential relationship, particularly one
involving financial natters, a rebuttable presumption
of undue influence is raised, and the burden of rebut-
ting that presumption is borne by the proponent of the
will.

IS tate_of_Charles_Hefcster_ Hills , 13 IBIA 188 (July 17,
1985) 92 I.D. 3C4

WITNESSES

Observation by .Administrative Law Judge

Hhere evidence is conflicting, the Eoard of Indian
Appeals normally will not disturb a decision based
upon findings of credibility when the Administrative
Law Judge had an opportunity to hoar the witnesses and
to observe their demeanor.

£s£ate_of_John_Walter Few Tails, 13 IBIA 127
1985)

(Feb. 28,

CITIZENSHIP/NATIONALITI

When reopening cf a closed Indian estate is sought
for the sole purpose of determining the appellant's
nationality cr Indian status, and no alteration in
the distribution of the decedent's estate is sought,
reopening will be allowed under 43 CFR 4.206 without
regard tc the restrictions set forth in 43 CP R 4.242
and in previous decisions of the Eoard of Indian*
Appeals interpreting that regulation.

l£_Re_Status_of_Gladys_Rcse_Cha lies H hi esx_ Thelma
igs_bicjj.. A ug us t Char les. 6 Joseph CharlesT"

13 IEIA 94 (Feb. 12, 1985)
~ ~

BCONOHIC ENTERPRISES

Euy Indian.Act

The meaning of "100 percent Indian control" cf a
business as used under the Euy Indian Act, 25 U.S.C.
i 47 (1982), includes not only apparent control, but
also actual control as evidenced by seme measure of
active participation in the business that would tend
to increase Indian self-sufficiency.

iU£i’£_American_Hanagement Service^ Inc. v. Jctinq
Assist an t_ Secret apy” Indian Af falrs~]cp5raticn = )

13 IEIA 99 (Feb. 19, 1985) 92 1.57 99
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I HDI A^S—Continued

FEDERAL RECOGNITION OF INDIAN TRIBES

Recognition

Federal recognition o£ Indian tribes is governed
by 25 CF8 Part 83, which places such recognition within
the purview of the Assistant Secretary for Indian
Affairs, subject to review by the Secretary. There-
fore, the Board of Indian Appeals does not have
authority to review cases involving recognition of
Indian tribes.

ia.£®£k®_Ad_£oc_£offlBitt ee_gf_the_Karo|_Tr^be_ v^Ajea
Biregtor* Sacramento Area Qffice, Bureau of Indian
Affairs, O IBlI~76~ (Jan.'eT 19857 —

g 2~l7t7 46

FINANCIAL HATTERS

Individual_Indian Hone^ Accounts

Disbursements from a minor's Individual Indian
Honey account may be made in accordance with a plan,
approved by the Secretary, showing that the funds will
be expended in accordance with the best interests of
the minor.

Yolanda Chonicle Rogers y. Acting Dep uty Ass't
Secretary-- India c Affairs “(Operations]! , 13 IBIA 247
lSept7~137 19857*"

LANDS

Al lotas nts_on Public_Doaain

Generally

Where the Forest Service, U„ S. Department of Agri-
culture, determines that national forest lands applied
for as an Indian allotment under 25 U.S.C. * 337 (1982)
are sore valuable for the timber found thereon than for
agricultural or grazing purposes and accordingly
rejects the allotment, the allotment applicant has no
right of appeal to the Interior Board of Land Appeals
but rather must appeal such a determination within the
Department of Agriculture.

3ames_R. Hensher_et_al if 85 IBLA 343 (Har. 22, 1985}
92 I. E. 140

Clas§ili££ti2S

Where the Forest Service, O.S. Department of Agri-
culture, determines that national forest lands applied
for as an Indian allotment under 25 U.S.C. % 337 (1982}
are more valuable for the timber found thereon than for
agricultural or grazing purposes and accordingly
rejects the allotment, the allotment applicant has no
right of appeal to the Interior Board of Land Appeals
but rather must appeal such a determination within the
Department of Agriculture.

James 8 , Hensher et al., 85 IBLA 343 (Har . 22, 1985)
92 1. £. 140

LAW AND ORDER

Civil Jurisdiction

The general civil and criminal judicial authority
of the Muscogee (Creek) Nation was abolished by act of
Congress, and was not restored by the Oklahoma Indian
Welfare Act of 1936.

Muscogee_JCreekl_Na tion_ v^_Acting_ Area_Dir ector^
8uskojee_Ared_OfI ice^_B urea u_gf mIndiac__A£iairs , 13 IBIA
211 (July 22, 1985)

~ _ “ “ ’ ~~92 I.D. 3C9

ISDIA8S—Continued

LAW AND ORDER— Continued

Civil Jurisdiction—Continued

The adoption decree at issue in this Indian
probate proceeding is invalid because it was rendered
by a state court lacking jurisdiction.

Estate of Janes Wegmj Pekah . 13 IBIA 264 (Sept. 26,
1985)

trial nal_Jurisdiction

The general civil and criminal judicial authority
of the Buscogee (Creek) Nation was abolished by act of
Congress, and was net restored by the Gklahoaa Indian
Welfare Act of 1936.

Kusccgee (Cpeek) Nation v. Acting Area Director,
Buskogee Area Office. Bureau of Indian Affairs, 13 IBIA
211

' (July*22 ,*1985)
* “““ * ~~ ""*92*1. D. 309

LEASES AND EEBHITS

Genejallj

The construction of a contract approved by the
Bureau of Indian Affairs cn behalf of an Indian or
Indian tribe is a question of Federal law. In the
absence of Federal cases cn pcint, state la w may be
used as an indication of the general common law

.

Jack Dean Franks v. feting Deputy As^'t Secretary—
Indian Affairs "(Operations ) . 13 IBIA 231 (Aug. 23,
19857

arbitration

A lessee of Indian lands does not have a right tc
invoke the lease's arbitration clause after the lease
has been canceled.

Jack , Dean fpagks v T Act jpg deputy Aps't Secretary—
Indiajg Affairs JSEe£ aIi°niI * 13 IBIA 231 (Aug. 23,
19857*°

CancellaJ i£n_or Revocation

In order for an automatic termination lease
provision tc be upheld, it must clearly indicate that
automatic termination is intended, the circumstances
bringing about automatic termination, and the conse-
quences of the termination

.

Cancellation of an Indian lease is effective when
issued, unless, as in this case, the lease specifically
provides for a different effective date

.

£KIJ!i<LDake_£aijjt§_2rib§_2!_Indiaj>§_yi_DeEijt.y_Jsg2S
Secretary—jgdian Jffaj.r§ J0Eerat^2Bsl* 33 IBIA 162
lHay“297 19857

A lessee of Indian lands dees not have a right to
invoke the lease's arbitration clause after the lease
has been canceled

.

The Bureau of Indian Affairs is not required to
give the lessee of Indian trust land a reasonable tine
in which tc cure a breach of the lease when it is



-iiiDiANS—Con t in u0 <l

LEASES AND P ER BITS- -Con tin ued

Cancel la tion_or Revocation- -Continued

determined in accordance with 25 CFR 162.14 that the
breach cannot be cured.

Jack Dean Franks v. Acting Deputy Ass't Secretary--
Indian_Af fairs (Opera t ion s)_, 13 IBIA 231 (Aug. 23,
79897

“’

Violation/ Breach

Hai vet _o£_gr each

Whether the acceptance of rent by an Indian lessor
arter a default in specific provisions of a lease con-
stitutes a waiver of the default is a question of the
lessor’s intent, which is determined on the basis of
the facts of the particular case.

sZ4ck_Dean_EEanks_v i_4cting_DeEuty_ Assit_Secretary;;
Indian Affairs jOper at iojis). , 13 IBIA 231 (Aug. 23,
79857

MINERAL RESOURCES

Oil and Gag

Genera111

QLM may properly rely on public hearings conducted,
and adopt past and future decisions rendered by a State
board with respect to oil and gas conservation within
Indian lands where BLM retains the ultimate jurisdic-
tion to approve such decisions and, in fact, exercises
an independent review function prior to such adoption.

Assiniboine_G_S ioux_Tr ibes, 85 IELA 39 (Feb. 5, 1985)

TRUST RESPONSIBILITY

In order to fulfill its trust responsibility, the
Bureau of Indian Affairs must carry out actions under-
taken on behalf of Indian beneficiaries in a way that
is not contrary to their test interests.

Patricia_Ann_Schqolcra£t_£atencig_yi_ Area_Directori
Sacramento Area Office^ Bureau of Indian Affairs,
73 7bIa“750 (May

_
277“79857

INTERVENTION

A mining claimant may be allowed to file a brief
in the appeal of a conflicting claimant.

George Ri_Sch ul t z e t al., 85 IBLA 77 (Feb. 14, 1985)
92 I .D . 83

LACHES

The United States is not barred by the equitable
defenses of estoppel and laches from enforcing public
land laws. Moreover, BLH owes no duty to mining
claimants to promptly ascertain the legal status of
every claim filed and inform such claimants of its
f indings

.

Hugh_B i_Fa tei_Jrix_et_ali ,

L IE U_S£L ECT IC NS

The legislative history of the Act of July 6,
1960, clearly shows that Congress concluded that the
Federal Government holds title to land relinquished tc
the Federal Government in anticipation of a forest lieu
exchange, notwithstanding the failure to consummate
the exchange.

An application for a recordable disclaimer of the
Government's interest in a parcel of land in the
Los Padres National Fcrest (formerly. Pine Mountain
and Zaca Lake Forest Reserve) pursuant to sec. 315
of the Federal Land Pclicy and Management Act of 1976,
which parcel was deeded to the Government in 1901 in
contemplation of selecting another parcel in lieu
thereof pursuant to the Act of June 4, 1897, is prop-
erly rejected even though the lieu selection was never
consummated, because the Act of July 6, I960, quieted
title tc such land in the United States as part of the
national forest in which the lands are located.

Frederick Sieaon. 86 IBLA 149 (Apr. 25, 1985)

miSITfS

GENERALLY

A millsite claim located on land which has beer
segregated from mineral Iccation is properly declared
null and vcid ab initio.

£iara_Holl2“ay_Saapsgn. 87 IBLA 143 (June 10, 1985)

MjNEHAL_LA{jCS

GENERALLY

Hhere the subsurface mineral estate is severed
from the surface estate, the owner cf the mineral
estate retains, either by the express terms of the
conveyance cr as a necessary implication therefrom,
a right of entry or access to the minerals over cr
through the surface, absent an expressed intent to the
contrary in the document creating the severance. Since
no such ccntrary intent was manifested in the Alaska
Native Claims Settlement Act, insofar as lands in Naval
Petroleum Reserve No. 4, now NPB-A, are concerned, the
Lepartment cf the Interior, as the present owner of the
mineral estate, is vested with such right of entry or
access independent cf any contractual grant of access
rights.

Kuugp ik_Ccrpi , 85 IELA 366 (Mar. 26, 1985)

MINER AL LEASING ACT

GENERALLY

& sodium prospecting permittee who applies for a

sodium preference right lease, alleging with supportive
data that he has discovered a valuable deposit of
sodium and that the land is chiefly valuable for
sodium, as required by sec. 24 cf the Mineral Leasing
Act cf 1920, ag amended , 30 U.S.C. § 262 (1982), is
entitled to a hearing before an Administrative Law
Judge, pursuant to the previsions of 43 CFR
3521. 1-1

( j) (2) , befere his lease application may be
finally rejected.

l34SSS_Gul£*> Join£ VefiiUSe et a| t , 84 IBLA 353
(Jan7 227 19157

“ ““

86 IBIA 215 (Apr. 30, 1985)
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BJ.Nfc.iUL LEAS IN G ACT~-Continued

GENERALLY- -Continued

Pursuant to 30 U.S.C. § 207(a) (1982) and 93 CFR

Subpart 3451, the Secretary is vested with broad dis-

cretionary authority to readjust every term or condi-

tion of a coal lease. A lessee of a pre-Eederal Coal

Leasing Amendments Act lease has no vested rights to

tne indefinite continuation of existing lease terms.

Where a notice of intent to readjust a coal lease

is given to a lessee prior to expiration of the period

allowed for readjustment, such notice satisfies the

statutory requirements, and the Eureau of Land Manage-

ment may subsequently provide the specific terms cr

conditions tor readjustment.

The Federal Coal Leasing Amendments Act, 30 U.S.C.

$$ 201-209 (1982), governs the terms and conditions
that the Department may impose upon readjustment of

leases issued prior to the Act.

A decision by the Bureau of Land Management to

readjust a coal lease will be affirmed where the

readjusted provisions appealed by the lessee are

mandated by statute oi regulation, or where such

provisions are in accordance with proper administration
of the public lands.

Consoli^dat ion_Co al_Co_. i-
_£hevr on_Coal_Develo_pment_Co_.

,

8 6~I EL A 60~
( Apr .~10, 1985)

The Eureau of Land Management may properly conform

a competitive coal lease to set forth the specific
deferred bonus bid and schedule for payment in accord-

ance with the terms of the lease sale. By submitting

its bid, the lessee has already agreed to such a

deferred bonus bid payment where the ter® was included

in the detailed statement of the lease sale and was

incorporated into the contract upon acceptance of the

bid and subsequent lease issuance.

Bureau of Land Management may not cancel a

competitive coal lease by administrative action, but

must institute an appropriate judicial proceeding ynder

30 U.S.C. § 188(a) (1982) where, subsequent to lease
issuance, the lessee failed to pay timely an install-

ment of the deferred bonus bid, and the annual rental

as required by the lease which failure constituted
cause tor cancellation.

^ IBLA
242” (Apr. 30,”l9B5)

”

Previous oil and gas lease suspensions that were

granted, but where the Department allowed lease
activity during the period of suspension, were made in

the absence of clear legal guidance to the contrary.
One was based on the surname of the Solicitor. In such

situations, later advice that the action taken is not

in accordance with a proper interpretation of the
statute should only be given prospective application.
However, in the future, suspensions should only be

granted or directed in a manner consistent with the law

as interpreted in this memorandum.

Oil 6 Gas Lease Suspension, M-36553 (May 31, 1985)
. ~ ” ~ 92 I. D. 293

£IKIML_J:i!5.IM-i£I— Continued

GENERALLY— Continued

and timber, improvements including crops, of a surface
owner, and isp rovements cwned by the United States or

by its permittees, licensees, or lessees, is appro-

priate and properly included in a lease readjustment.

It is proper tc include a provision in a

readjusted coal lease which reserves to the United
States the right to authorize ether uses of the leased
lands that do not unreasonably interfere with the

exploration and mining operations of the lessee, since

any authorized use wculd be subject tc the lease.

It is proper tc include in a readjusted coal lease

a provision requiring the lessee to conduct at its cwn

expense a survey and inventory of archaeological and

paleontological values prior to approval of a mining
plan or any activity that would disturb the surface
of the land.

haiser_Steel_Corgi , 87 IELA 228 (June 19, 1985)

BLM has the authority to issue notices of inci-

dents of ncnccapliance, e^cj^, for failure to regravel
an access road and tc remove reserve pit fluids, and to

levy an assessment under 43 CFR 3163.3 (1983) with

respect to the operation of oil and gas wells on

Federal noncompetitive oil and gas leases within a

national forest.

ahere ELM has issued a decision which levied an

assessment for noncompliance with a previous order with

respect to the operation cf oil and gas wells on non-

competitive oil and gas leases and has afforded the

lessee a technical and procedural review in accordance
with 43 CFR 3165.3, the decision of that official is

binding.

Riviera E^illingg Exp lo ra ti on. 87 IELA 357 (June 27,

l985l""*”

LARES SUBJECT TO

Lands under a railroad right-of-way issued pursu-

ant to the Act of Mar. 3, 1875, 18 Stat. 482, are not

properly leased under the Mineral Leasing Act of 1S2C,

30 U.S.C. § 181 (1982) , but instead must be leased

under the exclusive authority of the Act of Bay 21,

1930, 30 U.S.C. « 301-306 (1982).

J*i A h Is

,

85 IELA 66 (Eeb. 11, 1985)

The statutory withdrawal pursuant to the Act cf

Sept. 19, 1914, 38 Stat. 714, of certain lands from

location, entry, or appropriation under the public

land and mineral laws does not constitute a per se

withdrawal from mineral leasing. Leases issued pur-

suant to the subsequently enacted Mineral Leasing Act

of 1920, 30 U.S.C. §$ 181-287 (1982), are generally
not considered to constitute a location, entry, or

appropriation of the public lands embraced therein as

these terms refer to acts by which a claim of title to

the land is initiated.

Couglas_B^ Billson* S . G._Boonenberg, 86 IBLA 135

(Apr.'~22, 1985) 92 I.D. 153

A decision by the Bureau of Land Management to
readjust a coal lease will be affirmed where the
readjusted provisions appealed by the lessee are
mandated by statute or regulation, or where such
provisions are in accordance with proper administra-
tion of the public lands.

A provision in a readjusted coal lease requiring
the lessee to conduct operations so as to avoid or,

where avoidance is impracticable, to minimize and,
where practicable, to repair, damage to Fedecal forage
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MINERAL LEASING ACT FOB ACQ UIR ED IANDS

CONSENT OP AGENCY

The Nines a 1 Leasing Act for Acquired Lands, as
amended, 30 U.S.C. § 351 (1982) , requires that the
consent of the administrative agency having jurisdic-
tion over acquired land described in a lease offer be
obtained prior to the issuance of a lease tor such
land. Where the Corps of Engineers does not consent to
lease because its research testing could be affected by
a drilling operation, the Department of the Interior is
without authority to lease.

Sam_Ei__Jones_lQn Judicial Remand)., 84 IBL A 331 (Jan. 11,
1985)

Under the Mineral Leasing Act for Acquired Lands
of 1947, as amended, 30 U.S.C. §§ 351-359 (1982), if
the lands embraced within an oil and gas lease appli-
cation are under surface jurisdiction of a service or
bureau within the Department of the Interior, such as
the Bureau of Reclamation, the consent of the Secretary
of the Interior is necessary under the Act for leasing
of the land.

52M£i_J.._Shorney, 88 IBLA 61 (July 22, 19«5)

The Mineral Leasing Act for Acquired Lands of 1947,
3ffl®nded, 30 U.S.C. §$ 351-359 (1982), requires that

the consent of the administrative agency having juris-
diction over acquired land described in a lease appli-
cation be obtained prior to the issuance of a lease
for such land. Absent consent, the Department of the
Interior is without authority to issue a lease.

Beard O il C o.. 88 IBLA 268 (Sept. 4, 1985)

LANDS SUBJECT TO

Where an offer to lease oil and gas on acquired
lands describes land, part of which is within an
incorporated city and part of which is outside the
city, the Mineral Leasing Act for Acquired Lands, as
amended, 30 U.S.C. 6 351 (1982), precludes leasing“of
those lands within the city.

Sam_PA_Jones_10n_Judicial Remand), 84 IBLA 331 (Jan. 11,
1985)

While the general Departmental policy is not to
suspend oil and gas lease offers to await possible
future leasing of lands, the policy is not without
exception . Where circumstances warrant suspension and
suspension is not precluded by 43 CFR 2091.1, oil and
gas lease offers for acquired lands in the Nueces River
Project under the jurisdiction of the Bureau of
Reclamation say be suspended until the Bureau of
Reclamation has completed its oil and gas management
plan for that area.

Pinero qil.Corp^. 84 IBLA 394 (Jan. 28, 1985)

BLH may properly reject an acquired lands
noncompetitive oil and gas lease offer filed for public
domain lands,

Saa_Oi_KcReynglds, 85 IBLA 3b (Jan. 31, 19b5)

M AS I KG_ACT„ICR_AC£UIREE_LJNES—Continued

LANDS SUBJECT TO- -Cc nt i nued

ELM say not award priority as of the date of
filing an amended over-the-counter noncompetitive oil
and gas lease offer for acquired lands where the
original lease offer was defective only to the extent
of having included sc ae land within an incorporated
city, town, or village, which was unavailable for
leasing under 30 U.S.C. $ 352 (1982) and which was
excluded from the amended offer.

£ ne th_ W_1_ Ei tchell , 88 IEL A 163 (Aug. 16, 1985)

bibi bg c ia;bs

GENERALLY

Where a lode mining claim is located partially on
patented or withdrawn land, such a claim is not null
and void ab initio to the extent of its inclusion of
such lands. Hbile the claim say not afford the
claimant any rights whatever in the lands into which
the claim is partially projected, the configuration of
such a claia might, in the proper circumstances, invest
the claimant with extralateral rights in ether lard
beyond or adjacent to that land which is closed to
mineral entry.

Siiier-iuSkli-HiSis^.Inc. , 84 IBLA 306 (Jan. 7, 1985)

A mining claimant may be allowed to file a briefm the appeal of a conflicting claimant.

georgeJj^Schultz et al„ . 85 IBLA 77 (Feb. 14, 1965)
92 I.D. 83

The "’marketability test," a refinement of the
"prudent man test," requires a claimant to shew that a
mineral can be extracted, removed, and marketed at a
profit. The latter does not set forth a distinct
standard, but rather is regarded as complementary to
the "prudent aan test." Factors such as the cost of
extraction, removal, and marketing are relevant con-
siderations to determine whether a person of ordinary
prudence would be justified in the further expenditure
of time and means tc develop a paying mine.

Where a mining claimant appeals from an Adsin-
istr ative Law Judge’s decision holding his claims
invalid and makes vague assertions that prejudicial
evidence was adaitted at the hearing; that his expert
witness was not permitted to testify that the claims
could be fsined profitably; and that the transcript was
inadequate and incorrect, but offers no evidence tc
substantiate the assertions, such assertions will net
serve as a basis for setting aside the Judge's decision.

HSili d_States_Vj._Cly.de L*. Seek lev, 86 IBLA 1 (Bar. 29.
1985)

Where the locator of a mining claim has discovered
a valuable sineral deposit within the limits of his
claim, the locator is granted, pursuant to 30 U.S.C.
§ 26 (1982) , the exclusive right cf possession of the
surface of the claim subject to the limitations of
sec. 4(b) of the Surface Resources Act, 30 U.S.C.
§ 612(b) (1982), if applicable, and subject tc the
further limitation that such rights are restricted,
until the purchase price is paid, to uses reasonably
incident tc actual mining.
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Nothing in the general mining laws invests a

locator with the right to initiate occupancy on a

mining claim absent a showing that such occupancy is
reasonably incident to mining activities.

Where ongoing mining activities are taking place,
a challenge to occupancy as being not reasonably inci-
dent to mining requires that the mining claimant be
given notice and an opportunity for a hearing at which
he might establish that his occupancy is reasonably
related to his actual mining operations, prior to
issuance of an order directing that occupancy cease.

Bruce B. Crawford_et u*., 96 IBLA 350 (Hay 17, 1985)
92 1.0. 209

Hining claims located prior to July 26, 1866, and
recorded in accordance with the rules and customs of
local mining districts were subsequently recognized
as valid mining claims. Such claims, if they remain
unpatented, are subject to the mining claim recordation
requirement of sec. 319 of the Federal Land Eolicy and
Management Act of 1976, 43 U.S.C. % 1744 (19b2)

.

Comstock Tunnel S Drainage Co. 0 Sutro Tu nne 1 Co^

,

«7 Tela 132 (June 7, I 985)

Hining claims located on lands closed to mineral
entry are null and void fro® their inception as a

matter of law, and no property rights are created
thereby. Therefore, no contest proceeding, notice, or
hearing is required preliminary to a decision holding
that such claims are invalid. The fact of such claims
being void does not depend upon any act or decision of
an administrative official.

Wal ter_HacE wen x {Jalcolm_HacEwen , 87 IBLA 210 (June 18,
1985)

Where a lode mining claim is located partially on
withdrawn or patented land, it is not null and void
ab initio to the extent of its inclusion of such lands.
A locator whose discovery is on lands open to location
may extend the end lines and side lines ot his claim
across withdrawn or patented land to define the extra-
lateral rights to lodes or veins which apex within the
claim.

1 imber li ne_H i n i ng.Co^ , 87 IBLA 264 (June 24, 1985)

There is no limit to the number of claims a person
may locate.

Hichael a. Ware . 8b IBLA 111 (July 31, 1985)

ABANDONMENT

Where mining claims are located after Oct. 21,
19/6, a copy of the notices of location must be filed
with the proper office of the Bureau of Land Management
within 90 days after the dates of such locations, fail-
ing which, the claims must be deemed conclusively to
have been abandoned. If, subsequently, the locator
files new notices of location bearing a later date,
that constitutes a relocation of the former claims,
and the new claims date from such relocation. If in
the interim between the abandonment of the original
claims and the date of their relocation the land is

"IN ING_C(. A IHS—Continued
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withdrawn, the relocated claims are null and void ab
initio.

Hac A. Stevens (On Reconsideration) , 85 IBLA 33
~( JanT 3I7~ 1985

)

The failure to file the instruments required by
sec. 314 of FLPMA, 43 U.S.C. « 1744 (1982), and 43 CFR
3833.1 and 3633.2 in the proper Bureau of Land Manage-
ment office within the time periods prescribed therein
conclusively constitutes abandonment cf the mining
claim by the owner.

Lanny Ba y Scuthard. 86 IBLA 239 (Apr. 30, 1985)

Where a mining claimant apparently inadvertently
omits t)ie serial number of two claims from the
affidavit of annual labor and there is no other means
of identifying the claims on the document, BLH properly
declares the claims abandoned and void for failure to
comply with 43 CFR 3833.2.

Arley R. Taylor. 86 IBLA 283 (Hay 13, 1985)

Failure to file instruments required by 43 U.S.C.
§ 1744 (1982) and 43 CFR 3833.2 in the proper BLH
office within the time prescribed constitutes aban-
donment of the mining claim.

John B. Heijborrt, Ci§£a_Joe BeiJbgjn, 87 IBIA 20
1 Ka y 2l,~l985f"

~ * " ’

James Boatman . 87 IELA 31 (Bay 22, 1985)

Ari a Newman. 88 IBLA 114 (July 31, 1985)

NSiI_Si_l2§ier_et_ali , 88 IELA 296 (Sept. 13, 1965)

Under the provisions of 43 U.S.C. $ 1744 (1962),
an owner of an unpatented mining claim must file
evidence of annual assessment work or notice of
intention to hold prior to Dec. 31 of each year. Such
filings must be made within each calendar year, i^e.,,

on or after Jan. 1 and on or before Dec. 30. Failure
to file within the calendar year properly results in
the claim being extinguished, and therefore abandcned
and vcid.

Char les H. Hagepty. 87 IBLA 23 (Hay 21, 1985)

Failure to file evidence of annual assessment work
in calendar year 1981 for a mining claim located before
Oct. 21, 1976, as required by sec. 314 (a) of the
Federal Land Policy and Management Act of 1976,
43 U.S.C. « 1744(a) (1982), and 43 CFR 3833.2-l(a)
(1981) , constitutes abandonment of the claim and
renders it void. Personal delivery of such evidence
after regular business hours on Dec. 30, 1981, dees not
constitute ccmpliance with the recordation requirement
where the document is deemed by 43 CFR 1821.2-2 (d) to
have been filed on the next business day, Dec. 31.

United States vA Ri£lj3E«I |jJ.las, 87 IBLA 88 (Hay 30,
I 9857"
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The failure to file the instruments required by
sec. 314 of FLPHA, 43 U.S.C. § 1744 (1982), and 43 CFH
3833.1 and 3833.2, in the proper Bureau of Land Manage-
sent office within the tiae periods prescribed therein
conclusively constitutes abandonment of the raining
claim by the owner.

t)t. Pinos Development Corn.. 87 I B LA 102 (May 30, 1985)

The failure to finely file the instruments
required by sec. 314 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. § 1744 (1982) , and
43 CFR Subpart 3833, in the proper Bureau of Land
Management office conclusively constitutes abandonment
of the mining claim by the owner. This Board has no
authority to escose lack of compliance with the statute
or to afford relief from the statutory consequences.

Forrest G. Hiccua et al . , 87 IBLA 129 (June 6, 1985)

Under the provisions of 43 U.S.C. % 1744 (1982) ,

an owner of an unpatented raining claim Bust file
evidence of annual assessment work or notice of
intention to hold prior to Dec. 31 of each year. Such
filings must be made within each calendar year, i. e.

,

on or after Jan. 1 and on or before Bee. 30. Failure
to file within the calendar year properly results in
the claim being extinguished, and therefore abandoned
and void.

Failure of a lessee or agent of the owner of an
unpatented mining claim to make the filings required by
43 U.S.C. % 1744 (1982) provides no basis for reversal
of a decision declaring the claim abandoned and void.
Congress, assigned the owner of the claia the responsi-
bility of making the required filings; the owner oust
bear the consequence of filings not timely made.

Comstock TaM§l 6
.

prainage Co. 6 5u (.ro Tunnel Co .

.

87~IBuTl32 (June 7, *1985)

The failure to file the instruments required by
sec. 314 of the Federal Land Policy and Management
Act of 1976, 43 U.S.C. % 1744 (1982), and 43 CFR
3833.2-1 (b) (1), in the proper office of the Eureau of
Land Management within the time periods prescribed
therein conclusively constitutes abandonment of the
mining claim by the owner.

Clara Holloway Sampson. 87 IBLA 143 (June 10, 1985)

The failure to file the instruments required by
sec. 314 of the Federal Land Policy and Management
Act of 1976, 43 U.S.C. * 1744 (1982) and 43 CFR
Subpart 3833, in the proper Bureau of Land Management
office within the time periods prescribed therein
conclusively constitutes abandonment of the mining
claim by the owner.

Myron_Cherry , 87 IBLA ib5 (June 12, 1985)

The failure to file the instruments required by
sec. 314 of FLPMA, 43 U.S.C. § 1744 (1982), and 43 CFR
3833.1 and 3833.2 in the proper Bureau of Land Manage-
ment office within the time periods prescribed therein
conclusively constitutes abandonment of the mining
claim by the owner.

There is a presumption of regularity which
supports the official acts of public officers in the
proper discharge of their duties. When an appellant
asserts the affidavit of annual assessment work was
mailed to BLM, but lost, appellant must submit evidence

MINING CL AIMS—Continued

ABANDONMENT—Con tinned

that it was received by BLB in order to overcome this
presumption

.

Caraelita_H Jl_ Hoi land, 87 IBLA 175 (June 13, 1985)

Failure to file instruments required by 43 U.S.C.
5 1744 (1982) and 43 CFR 3833.2 ia the proper E18
office within the time prescribed results in a con-
clusive presumption of abandonment of the mining
claia.

How ard Gates. 87 IBLA 261 (June 21, 1985)

Failure to file instruments required by 43 U.S.C.
§ 1744 (1982) and 93 CFR 3822.2 in the proper ELM
office within the tine prescribed constitutes aban-
donment of the mining claim.

*S4E£!_i^_!ndgrson, 87 IBLA 306 (June 25, 1985)

The owner of a mining claia located after Cct. 21,
1976, is required by sec,. 314 of the Federal Land
Policy and Management Act of 1976, 43 U.S.C. $ 1744
(1982) , to file a notice of intention to hold the claim
or evidence of assessment work performed on the claim,
in the county where the location notice is of record
and in the proper office of ELM prior to Dec. 31 cf
each year following the calendar year in which the
claim is located. Failure to file the instrument
required by the statute constitutes an abandoment of
the claim.

GjLQj[ia_T,. J3rijce& C. Since Brgce, 87 IBLA 338 (June 26,
1985)

Under the previsions of 43 U.S.C. § 1744 (1982) , a

mining claimant must file evidence o£ annual assess sent
work or a notice of intention to hold each year in a

timely Banner. Failure to file results in the dais
being extinguished, and therefore abandoned and void.

52S^_MSIS_£f

,

87 IBLA 341 (June 26, 1985)

Under the Federal land Policy and Management let
of 1976 , 43 U.S.C « 1744 (1982) , and 43 CFR 3833.1-2,
the owner c£ an unparented mining claia located on
Federal land after Oct. 21, 1976, shall file a copy of
the official record of the notice of location of the
claia with the proper BLH office within 90 days after
the date of location of the claia. This requirement is
mandatory and failure to cooply within the tiae period
prescribed must be deemed conclusively to constitute an
abandonment cf the sining claia.

Be£Vil_Jj_Ccck, 87 IBLA 348 (June 26, 1985)

Pursuant to 43 CFR 3833.0-5 (a), a proof of labor
or notice of intention to hold will not be deemed as
timely filed where it is mailed in an envelope bearing
a clearly dated postmark affixed by the United States
Postal Service prior to Dec. 31, within the period pre-
scribed by law, but is not delivered to the proper ELM
office by Jan. 19 immediately following.

2ii£g_B._Ki£S » 88 IE!* 4 (June 28, 1985)
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Failure to file an instrunent required by
43 U.S.C. 4 1744 (1982) and 43 CFR 3833.2 in the proper
BLM office within the time prescribed constitutes aban-
donment of the mining claim.

Wil lia m J. Fairse. Glenn Fairse, 88 IELA 22 (July 2,

1985)

Failure to file instruments required by 43 U.S.C.
% 1744 (1982) and 43 CFB 3833.2 in the proper BLM
office within the time period prescribed results in a

conclusive presumption of abandonment of the mining
claim.

Fern 1. Evans. Gary_l
J
. Carter, 88 IB1A 45 (July 10,

1985)

Failure to file an instrument required by
43 U.S.C. $ 1744 (1982) within the prescribed time
constitutes abandonment of the mining claim.

Michael B. Mare . 88 IBLA 111 (July 31, 1985)

The failure to file the instruments required by
sec. 314 of the Federal Land Policy and Management Act
of 1976, 43 U.S.C. § 1744 (1982), and 43 CFR 3833.2 in
the proper office of the Bureau of Land Management
within the time periods prescribed therein conclusively
constitutes abandonment of the mining claim by the
owner.

Geor ge K . Wagner, H a zel_T.._ Wagner , 88 IBLA 117
(July 3 1 ,

~ 198 5)"

££S£*_ii_£ut^a_III, u8 IBLA 314 (Sept. 18, 1985)

Failure to file instruments required by 43 U.S.C.
$ 1744 (1982) and 43 CFR 3833.2 in the proper BLM
office within the time period prescribed results in a

conclusive presumption of abandonment of the mining
claim. The legal presumption that administrative
officials have properly discharged their duties and
not lost or misplaced documents filed with them is
rebuttable by probative evidence to the contrary. The
presumption is not overcome by a statement, without
corroborating evidence, that a document was mailed.

John_0i 0^.Keefe J0n_ Reconsideration!, 88 IBLA 157
(lug. 12, 1985)

Where the owner of a mining claim located prior to
Oct. 21, 1976, fails to file either a notice of inten-
tion to hold, an affidavit of assessment work performed,
or a detailed report provided by sec. 28-1 of Title 30,
U.S.C., prior to Oct. 22, 1979, the claim is deemed
conclusively to have been abandoned and void.

When enacting sec. 314(c) of the Federal Land
Policy and Management Act of 1976, 43 U.S.C. 4 1744
(1982) , Congress intended to extinguish those claims
for which timely filings were not made. Failure to
file on time, in and of itself, causes the claims to
be lost.

Ral ph C. , Hemmott . 88 IBLA 363 (Sept. 27, 1985)

M INING CLAIMS- -Continued

ABANDONMENT—Continued

Under the provisions of 43 U.S.C. 5 1744 (1982),
an owner of an unpatented mining claim must file
evidence of annual assessment wcrk or notice of
intention to hold prior to Dec. 31 of each year. Such
filings must be made within each calendar year, i.e^.,
on or after Jan. 1 and cn or before Dec. 30. Failure
to file within the calendar year properly results in
the claim being extinguished, and therefore abandoned
and void.

When enacting sec. 314(c) of the Federal land
Policy and Management Act of 1976, 43 U.S.C. § 1744
(1982), Congress intended to extinguish those claims
for which timely filings were not made. Failure to
file on time, in and of itself, causes the claims to
be lost.

Hal£h_£._aemmott, 88 IBLA 367 (Sept. 27, 1985)

Under the provisions of 43 U.S.C. 5 1744 (1982),
an owner of an unpatented mining claim must file
evidence of annual assessment work or notice of
intention to hold prior to Dec. 31 of each year. Such
filings must be made within each calendar year, i .e .

.

on or after Jan. 1 and cn or before Dec. 3C . Failure
to file within the prescribed period properly results
in the claim being deemed abandoned and void and,
therefore, extinguished.

When enacting sec. 314(c) of the Federal land
Policy and Management Act of 1976, 43 U.S.C. § 1744
(1982), Congress intended to extinguish those claims
for which timely filings were not made. Failure to
file on time, in and of itself, causes the claims to be
lost

.

M2£h_Ca_Meamott, 88 IBLA 372 (Sept. 27, 1985)

When a single claim has teen recorded with BIN
pursuant to 43 U.S.C. § 1744 (1982) on two or more
occasions and given two or more mining recordation
serial numbers, the proper corrective procedure is to
merge the respective files and cancel one or more of
the mining claim recordation serial numbers. If, cn a

combined basis, all requisite filings have been made,
the claim should not be conclusively deemed to be
abandoned pursuant to 43 U.S.C. § 1744(c) (1962).

SSi£h_C._Bemmott, 88 IELA 377 (Sept. 27, 1985)

Jurisdiction over disputes between rival mining
claimants is reserved to the courts, and it is not for
this Department to decide whether one claimant has a

better right to a claim because of a rival claimant's
alleged failure to file the documents required under
sec. 314 of the Federal Land Policy and Management Act
of 1976, 43 U.S.C. * 1744 (1976).

San emmet t

,

88 IBLA 379 (Sept. 27, 1985)

ASSAYS

Contestees fail to overcome the Government's prima
facie case where assay results are not offered into
evidence by contestees, the location of samples is
undisclosed, the quantity of gold-bearing material is
uncertain, fire assays are used to determine the gold
content of a placer claim, and contestees fail to
answer a charge of mathematical miscalculation.

United States v. Horace Chapman et al .. 87 IBLA 216
1 Ju n e~187~ 1 98 sj
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ASSESSMENT WORK

The filing of evidence of annual assessment work
in the county recording office does not constitute
compliance with the recordation requirements of 43 CFB
3833.2-1.

Lanny_Rdy_Sou th ar d, 86 I8LA 239 (Apr. 30, 1985)

Mti_£inos_Develoj>nient_COE£i , 87 I E LA 102 (May 30, 1985)

Under the provisions of 43 U.S.C. 5 1744 (1982),
an owner of an unpatented mining claim must file
evidence of annual assessnent work or notice of
intention to hold prior to Dec. 31 of each year. Such
filings must be Bade within each calendar year, i^e..,

on or after Jan. 1 and on or before Dec. 30. Failure
to tile within the calendar year properly results in
the claia being extinguished, and therefore abandoned
and void.

Samuel A, Wri ght . 8b IBLA 286 (May 13, 1985)

Ji_Ei_St evens, 86 IBLA 291 (May 13, 1985)

Char les_H i_Haggtlf * 87 IBLA 23 (Hay 21, 1985)

The filing of evidence of assessment work in the
county recording office does not constitute compliance
with the recordation requirements of 43 CFK 3833.2-1.

C har le ne_S_ Hober t_Schi 1 1 i ng, 87 IBLA 52 (May 23, 1985)

Where the owner of a mining claia located prior to
Oct. 21, 1976, fails to file either a notice of inten-
tion to hold, an affidavit of assessment work performed,
or a detailed report provided by sec. 28-1 of Title 30,
U.S.C. , prior to Oct. 22, 1979, the claim is deemed
conclusively to have been abandoned and void.

When enacting sec. 314(c) of the Federal Land
Policy and Management Act of 1976, 43 D.S.C. § 1744
(1982), Congress intended to extinguish those claims
for which timely filings were not made. Failure to
file on time, in and of itself, causes the claims to
be lost.

8aiE^_£i._5ea§2tt , 88 IBLA 363 (Sept. 27 , 1985)

Under the provisions of 43 U.S.C. « 1744 (1982),
an owner of an unpatented mining claim must file
evidence of annual assessment work or notice of
intention to hold prior to Dec. 31 of each year. Such
filings must be made within each calendar year, i.-e..,

on or after Jan. 1 and on or before Dec. 30. Failure
to file within the calendar year properly results in
the clarm being extinguished, and therefore abandoned
and void.

When enacting sec. 314 (c) of the Federal Land
Policy and Management Act of 1976, 43 U.S.C. $ 1744
(1982) , Congress intended to extinguish those claims
for which timely filings were not made. Failure to
tile on time, in and of itself, causes the claras to
be lost.

Ralph C. Hemmott. 88 IBLA 367 (Sept. 27, 1985)

JE
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Under the provisiens of 43 U.S.C. % 1744 (1982)

,

an owner of an unpatented mining claim must file
evidence of annual assessment work or notice of
intention tc hold prior to Dec. 31 of each year. Such
filings must be made within each calendar year, i .

,

on or after Jan. 1 and on or before Lee. 30. Failure
to file within the prescribed period properly results
in the claim being deemed abandoned and void and,
therefore, extinguished.

When enacting sec. 314(c) of the Federal Land
Policy and Eanageaent Act of 1976, 43 U.S.C. § 1744
(1982), Congress intended to extinguish those claims
for which timely filings were not made. Failure tc
tile cn time, in and cf itself, causes the claims to be
lost

.

lp h_£.„ Mejmc t_t , 88 1ELA 372 (Sept. 27, 1985)

CCSTESTS

A prima facie case against the validity cf a

mining claim is established when Government mineral
examiners testify that they have examined the claia
at issue and found nc evidence cf mineralization
sufficient tc support a discovery.

The burden upon a ccntestee in a mining claim
contest is to overcome a prima facie case of invalidity
by a preponderance of the evidence. The presumpticcs
raised by a prima facie showing of conaineralization
are successfully rebutted where the claimant presents
evidence which preponderates on the issue of whether
the identified mineral can be mined, removed, and
disposed of at a profit.

United S tates v. Robert LA Ha»er§ley et a^A , 84 IBLA
377 Ijan7

-
2i7’l 985f

Where, following a ccntest hearing, certain mining
claims are declared null and void for lack of disccveiy
of a valuable mineral deposit and the claimant fails to
appeal and, in essence, acquiesces in the decisicn ever
a long period of tine, mining claim recordation filings
for the same claims are properly rejected.

Emma Gra ce lowe. 87 IELA 207 (June 18, 1985)

where the United States contests a mining claia
for lack of discovery, the Government must go forward
with sufficient evidence to establish prima facie the
invalidity cf the contested claims. When the Govern-
ment’s prima facie case has been made, the burden then
shifts tc the claimant to overcome this showing by a

preponderance of the evidence.

Contestees fail to overcome the Government's prima
facie case where assay results are not offered into
evidence by contestees, the location of samples is
undisclosed, the quantity of gold-bearing material is
uncertain, fire assays are used to determine the gold
content of a placer claim, and contestees fail to
answer a charge of mathematical miscalculation.

Unite d St ates v. Horace Chapman et al.. 87 IBLA 216
"(June 18, 1985)

When the Government contests a mining claia on a
charge of lack of discovery of a valuable mineral
deposit, it has the burden of geing forward with
sufficient evidence to establish a prima facie case.
Where a Government mineral examiner testifies that he
has examined the land within a claia and found the
quantity and quality of the minerals insufficient to
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support a finding o f discovery. a pr

i

aa faci g case is
established.

A finding that a mining cla imant has no t over cose
a priaa facie case of invalidity will be a ft irmed where
the evi dence shows that the valu e of the d eposit t o be
mined i s less than the cost of m ining the de posit.

United States v. Cr uij Anderson, 68 XBL A 3 16 (Sept . 18

,

1985)

Jurisdiction over disputes between rival mining
claimants is reserved to the courts, and it is not for
this Department to decide whether one claimant has a

better right to a claim because of a rival claimant's
alleged failure to file the docuaents required under
sec. 314 of the Federal Land Policy and Management Act
of 197b, 43 U.S.C. 4 1744 (1976).

Sa ndr a_M earn o 1 1 , 88 IB LA 379 (Sept. 27, 1985)

DETERMINATION OF VALIDITY

A decision declaring a mining claim null and void
ab initio will be reversed on appeal where convincing
evidence in the record supports a finding that the
claim was in tact located prior to withdrawal of the
land from raining.

M^Li.Viri-in » 8“ IbLA 347 (Jan. 17, 1985)

A prrma facie case against the validity of a

mining claim is established when Government mineral
examiners testify that they have examined the claim
at issue and found no evidence of mineralization
sufficient to support a discovery.

The burden upon a contestee in a mining claim
contest is to overcome a prima facie case of invalidity
by a preponderance of the evidence. The presumptions
raised by a priaa facie showing of nonmineralization
are successfully rebutted where the claimant presents
evidence which preponderates on the issue of whether
the identified mineral can be mined, removed, and
disposed of at a profit.

United States v. fiobert L. Hamer sley et al« , 84 I

B

LA
377 (JanT~287 1985)

“

When the Government contests a mining claim on
the basis of lack of discovery of a valuable mineral
deposit, it has the burden of going forward with suffi-
cient evidence to establish a priaa facie case as to
that charge. A priaa facie case has been made when a

Government aineral examiner testifies that he has
examined the exposed workings on a claim and has found
the evidence of mineralization insufficient to support
a finding of discovery of a valuable aineral deposit.
The mining claimant has the ultimate burden of refuting
the Government's case by a preponderance of evidence.

A discovery exists where minerals have been found
in sufficient quantity and of sufficient quality that a

person of ordinary prudence would be justified in the
further expenditure of his labor and means, with a rea-
sonable prospect of success in developing a valuable
mine

.

The “marketability test," a refinement of the
“prudent man test," requires a claimant to show that a

mineral can be extracted, removed, and marketed at a
profit. The latter does not set forth a distinct
standard, but rather is regarded as complementary to
the "prudent man test." Factors such as the cost of

extraction, removal, and marketing are relevant con-
siderations to determine whether a person of ordinary
prudence would be justified in the further expenditure
of time and means to develop a paying sine.

United .States v* Clyde L± Heekley , 86 TELA 1 (Bar. 29,
1 98 sF

Where , following a contest hearing, certain mining
claims are declared null and void for lack of discovery
of a valuable mineral deposit and the claimant fails to
appeal and, in essence, acquiesces in the decision ever
a long period of time, mining claim recordation filings
for the same claims are properly rejected.

ISS3„S£S£®_l2Si» 87 IELS 207 (June 18, 1985)

Where the United States contests a mining claim
tor lack of discovery, the Government must go forward
with sufficient evidence to establish priaa facie the
invalidity cf the contested claims. When the Govern-
ment's pzima facie case has teen made, the burden then
shifts to the claimant to overcc me this showing by a
preponderance of the evidence.

Contestees fail to overcome the Government’s prima
facie case where assay results are net offered into
evidence by contestees, the location c f samples is
undisclosed, the quantity of gold-tearing material is
uncertain, fire assays are used to determine the gold
content of a placer claim, and contestees fail to
answer a charge of mathematical miscalculation.

United States v. Horace Chapman e t al .» 87 IELA 216
(June 18, 1985)

A finding that a mining claimant has not overcome
a prima facie case of invalidity will be affirmed where
the evidence shows that the value of the deposit to be
mined is lass than the cost of mining the deposit.

Un ited States Vj,_Craig Agderson , 88 IELA 316 (Sept. 18,
1985)

DISCOVERY

Generally

A aineral patent applicant bears the burden of
showing that he has made a valuable mineral discovery
and therefore the patent application must contain
sufficient economic and geologic information, such as
the description of the discovery points, the workings
and the improvements on the claim, and the sampling
techniques, to show entitlement and to justify a field
examination cf the mining claim for the purpose of
verifying the information provided.

Denni s J . Kitts. 84 IELA 338 (Jan. 15, 1985)

A priaa facie case against the validity of a

mining claim is established when Government mineral
examiners testify that they have examined the claim
at issue and found no evidence of mineralization
sufficient tc support a discovery.

The burden upon a contestee in a mining claim
contest is to overcome a prima facie case of invalidity
by a preponderance cf the evidence. The presumptions
raised by a prima facie showing of nonminer alizaticn
are successfully rebutted where the claimant presents
evidence which preponderates on the issue of whether
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the identified mineral can be mined, removed, and
disposed of at a profit.

United S tates_vi_Robert_Li_Haaersle^_et_aii , 64 IELA
3 77 (Jan. 28, “1*7857

When the Government contests a mining claim on
the basis of lack of discovery of a valuable mineral
deposit, it has the burden of going forward with suffi-
cient evidence to establish a prima facie case as to
that charge. A pritaa facie case has been made when a

Government mineral examiner testifies that he has
examined the exposed workings on a claim and has found
the evidence of mineralization insufficient to support
a finding of discovery of a valuable mineral deposit.
The mining claimant has the ultimate burden of refuting
the Government's case by a preponderance ci evidence.

A discovery exists where minerals have been found
in sufficient quantity and of sufficient quality that a

person of ordinary prudence would be justified in the
further expenditure of bis labor and means, with a rea-
sonable prospect of success in developing a valuable
mine

.

The "marketability test," a refinement cf the
"prudent man test," requires a claimant to show that a

mineral can be extracted, removed, and marketed at a

profit. The latter does not set forth a distinct
standard, but rather is regarded as complementary to
the "prudent man test." Factors such as the cost or
extraction, removal, and marketing are relevant con-
siderations to determine whether a person of ordinary
prudence would be justified in the further expenditure
of time and means to develop a paying mine.

Evidence of mineralization which may justify
further exploration, but not development of a mine,
does not establish the discovery of a valuable mineral
deposit.

Isolated showings of high gold values are not
sufficient by themselves to establish the discovery of
a valuable mineral deposit.

United States vi_Clyde L^_Week ley, 86 IBLA 1 (Bar. 29,
1985)"

A finding that a mining claimant has not overcome
a prima facie case of invalidity will be affirmed where
the evidence shows that the value of the deposit to be
mined is less than the cost of mining the deposit.

United States_v A £r§iq Anderson. 88 IBLA 31b (Sept. 18,
1985)

ENVIRONMENT

A finding that proposed gold dredging operations
will not have a significant impact on the human
environment, and that no environmental impact statement
is required, is affirmed on appeal where the record
establishes that relevant areas of environmental
concern have been identified and the determination is
the reasonable result of environmental analysis made
in light of measures to minimize the environmental
impact. Such a determination is not overcome by a
stated difference of opinion, unsupported by indepen-
dent proof, alleging the environmental analysis is
erroneous.

Tulkisar mu te Natjve Community Council et ah, 88 IfcLA

2l0~(AugT~287 1985)"

«I>IJS_CIAI|S"Continued

EXTBALATEBIL BIGHTS

Where a lode mining claim is located partially c

n

withdrawn or patented land, it is net null and void
at initic tc the extent cf its inclusion of such lands
A locator whose discovery is on lands open to location
may extend the end lines and side lines of his claim
across withdrawn or patented land to define the extra-
lateral rights to lodes or veins which apex within the
claim.

li SlIiUS-Mifliill-SOi , 87 IBLA 264 (June 24 , 1985)

LANDS SUBJECT TO

Where lands were patented under a statute which
authorized the granting of nonaineral lands only, the
issuance of the patent generally constituted a conclu-
sive determination by the United States of the non-
mineral character of the land so patented, and the
subsequent discovery cf mineral values thereon does not
operate to void the conveyance ty the United States.

Land acquired ty the United States does not teccue
public land by the mere process of its acquisition,
and, in the absence of specific statutory direction tc
the contrary, is not open for location of mining claims
under 3C U.S.C. « 22 (1982).

Where a lode mining claim is located partially cn
patented or withdrawn land, such a claim is not null
and void ab initio to the extent of its inclusicn cf
such lands. While the claim nay net afford the
claimant any rights whatever in the lands into which
the claim is partially projected, the configuration cf
such a claim might, in the proper circumstances, invest
the claimant with extralateral rights in other land
beyond or adjacent tc that land which is closed to
mineral entry.

Silyer_Euckl§_ Hinesx_inc. , 84 IELA 3C6 (Jan. 7, 1985)

BLN properly determined that unpatented mining
claims were null and void at initio when they were
located at a tine when the land was withdrawn from
mineral entry by Executive order for a military
reservation and the withdrawal has not been revoked,
even if the land is no longer being used for military
purposes

.

Guadalupe Resources Corn.. 84 IELA 344 (Jan. 16, 1985)

When the United States patents "nonaineral" land
to the State of Washington in exchange for State lard
located within a national forest, the issuance cf a

patent ccnstitutes a conclusive determination by the
United States that the land was nonaineral in
character, and, in the absence of fraud, any subsequent
identification or discovery of minerals thereon does
not operate to void the conveyance ty the United States
or to create a reservaticn of. the minerals in the
United States. Therefore, mining claims located cn
"nonaineral" land patented to the State without
reservation of the mineral estate are null and void at
initio, even though the State at one time mistakenly
concluded that the patent did not convey the aineral
estate.

David C. Brookens. 85 IELA 1 (Jan. 3C, 1985)
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Where mining claims are located after Oct. 21,
1976, a copy of the notices of location must be filed
with the proper office of the Bureau of land Management
within 90 days after the dates of such locations, fail-
ing which, the claias oust be deemed conclusively to
have been abandoned. If, subsequently, the locator
files new notices of location bearing a later date,
that constitutes a relocation of the forsser claias,
and the new claims date from such relocation. If in
the interim between the abandonment of the original
claims and the date of their relocation the lane is
withdrawn, the relocated claims are null and void ab
initio.

Mac a. Stevens (On Reconsideration) , 85 IELA 33
(Jan7

_
31, 19857

Ordinarily an application to restore lands within
a reclamation withdrawal to mineral entry pursuant to
the Act of Apr. 23, 1932, 43 U.S.C. § 154 (19825 , will
be rejected by the Bureau of land Management where the
Bureau of fieclaaation recommends against restoration.
However, on appeal a case aay be remanded for further
consideration by the appropriate agencies, including
preparation of a mineral report, where it appears war-
ranted by the appellant's showings and willingness to
accept terms and conditions to protect the Government's
interest

.

Hobart Limbert , Otis Schoolcraft, 85 IBLA 131 (Feb. 19,
1985j"

Mining claims located upon lands withdrawn fros
mineral entry are properly declared null and void ab
initio.

Land which has been patented without a reservation
of minerals to the United States is not available for
the location of mining claims, and mining claims
located on such land after it is patented are properly
declared null and void ab initio.

Pat_Hay_]3cClane, 85 IBLA 241 (Mar. 4, 1985)

A mining claim located on lands which are with-
drawn for reclamation purposes under the first fora is
null and void ab initio. A first-fora reclamation
withdrawal completed prior to Oct. 21, 1976, remains in
effect, subject to review by the Secretary, nonwith-
standing the repeal of the statute authorizing the
initiation of such withdrawals.

W illiam B. Bawlinus. 85 IBLA 243 (Mar. 4, 1985)

Where the public records indicate that land is
segregated from appropriation by the filing of a state
selection application, a mining claim located on such
land is properly declared null and void ab initio.

William Hrak et al , » 86 IBLA 16 (Mar. 29, 1985)

A mining claim located on land withdrawn fro®
mineral entry at the time of location is properly
declared null and void ab initio. The "date of
location" of a mining claim is determined by reference
to the laws of the state in which the claim is located.

J 2kS_£i._Walone_et_al^, 86 IBLA 85 (Apr. 11, 1985)

BIHIHG CLAIMS--Continued

LASDS SUBJECT TO—Continued

Mining claias located on land previously withdrawn
from mineral entry by Exec. Order Ho. 5327 and Putlic
Land Order Me. 4522 are properly declared null and
void ab initio

.

Azoiae Utah Mining Co.. 86 IELA 170 (Apr. 25, 1985)

A aillsite clais located on land which has been
segregated from mineral location is properly declared
null and void ab initio.

Clara Holloway Sampson. 87 IBLA 143 (June 10, 1S85)

To establish that a location of a mining claim
made after a withdrawal is actually an amendment of a
prior location Bade before the withdrawal, a claisant
must show the earlier location included the portion of
the claim subject to the withdrawal, that the person
making the amended location had an unbroken chain of
title with the original locators , and that the location
predating the withdrawal was properly made.

Hassell Hoffman JOn Beconsider at ion), 87 IBLA 146
"(June l!7 19857"

A mining claim is properly declared null and void
if, at the time of location, the land is withdrawn from
appropriation under the mining laws. Once land has
teen withdrawn from mineral entry, it remains withdrawn
until the withdrawal is formally revoked . It is isaa-
terial whether the lands are or will be used for the
purpose for which they are withdrawn.

Bavno nd E. Cillev. 87 IELA 150 (June 11, 1985)

8LM may properly declare a sining claim located on
land withdrawn and closed to mineral entry null and
void ab initio. The location date for such mining
claia will not relate back to a sining claim located
prior to the withdrawal where the previous sining claim
was conclusively presumed to be abandoned and void
pursuant to sec . 314(c) of the Federal land Policy and
Management Act of 1976, 43 U.S.C. § 1744(c) (1982), for
failure to record the notice of location in a timely
manner

.

McCarthy Mining S Development co.» 87 IBLA 172
"(June 13, 1985)

Under 43 CFB 2091.6-4 and 2627.4 (b) , the filing of
an application by the State of Alaska to select lands
segregates these lands from all subsequent appropria-
tion , including location under the mining law . A

mining claim located on land segregated and closed to
mineral entry is properly declared null and void at
initio.

Thomas C. Bay. Joyce B. Bay, 87 IBLA 194 (June 13,
19857

Mining claias located on lands closed to mineral
entry are null and void free their inception as a

matter of law , and no property rights are created
thereby. Therefore, no contest proceeding, notice, or
hearing is required preliminary to a decision holding
that such claims are invalid. The fact of such claims
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being void does not depend upon any act or decision of
an administrative official.

Walter_HacE»en JL galcola Hacgwen, 87 IBLA 210 (June 18,
1985 )

Hhere a lode mining claim is located partially on
withdrawn or patented land, it is not null and void
ab initio to the extent of its inclusion of such lands
A locator whose discovery is on lands open to location
may extend the end lines and side lines of his claim
across withdrawn or patented land to define the extra-
lateral rights to lodes or veins which apex within the
claim.

Timberline Mining Co.. 87 IBLA 264 {June 24, 1985)

A mining claim is properly declared null and void
if the land at the time of the location is withdrawn
from appropriation under the mining laws by a first-
form reclamation withdrawal. Once land has been
withdrawn from mineral entry, it remains withdrawn
until the withdrawal is formally revoked. It is
immaterial whether the lands are or will be used for
the purpose for which they are withdrawn.

A placer mining claim partially located on land
patented without a reservation of minerals to the
United States is properly declared null and void to the
extent it includes such land.

Florian L. Glineski . Bike Gilleran . 87 IBLA 266
(June 25, 1985)

Under 43 CFR 2091.6-4 and 2627.4(b), the filing of
a state's application to select lands, where the filing
is regular on its face, segregates the lands fro® all
subsequent appropriation, including location and entry
under the mining laws. Hhere a selection application
tiled by the State of Alaska pursuant to sec. 6(b)
of the Alaska Statehood Act, 72 Stat. 339, seeks to
include national forest lands, the application is not
regular on its face because national forest lands can-
not be selected under authority of sec. 6(b) of the
Act.

Under the so-called "notation” or "tract book"
rule, after a state selection application is filed and
noted on official land office records, the mere nota-
tion or recording of the application has the effect of
segregating the land from all subsequent appropriations,
including locations under the mining laws, regardless
of whether the selection application was void or
voidable.

It was not error for the Bureau of Land Management
to invoke the "notation rule" on the basis of state
selection applications noted on its master title plats,
regardless of what other records may have conveyed
regarding the validity of the applications. The ordi-
nary citizen contemplating a proposed use of the public
lands would quite reasonably look to other than lands
embraced in Tps. 10 and 11 N . , Rs . 2 E. , Seward Merid-
ian, upon discerning from the master title plats for
these townships that they were included in State selec-
tion applications. Further, there is nothing on the
face of the a as ter title plats that would suggest the
State selection entries were invalid.

Although the Board has on one occasion undertaken
an 1.2. ME.i consideration of various land status
records (i^g^, the master title plat, historical index,
and serial register sheets for a state selection appli-
cation) as a further method of determining whether
public lands were appropriated at a particular time,
this was only done because of a conflict noted between

MIN IN G CLAIMS—Continued

LARDS SUBJECT TC— Continued

the plat and the index. Here, an in materia con-
sideration cf the historical indices and the serial
register sheets in conjunction with the master title
plats fails to establish that Chugach National Forest
lands (on which appellant's mining claims were located)
were excluded from any of the four State selection
applications at issue or that such selection applica-
tions were rejected in part to the extent national
forest lands were included in the applications.

Under regulations in effect before 1976, a with-
draual application segregated all lands affected
thereby upon the recording of the application on the
master title plat and such segregation remained
effective until the application was adjudicated and a

notice of deter sinaticn published in the Fgjjegal
R egister. Hithdrawal applications filed after enact-
ment of the Federal Land Policy and Banagement Act cf
1976, 43 U . £ .C . 1701-1784 (1982), are governed by
distinct statutory and regulatory provisions. Thus,
under sec. 2C4 cf the Act (43 U. S.C. $ 1714) Congress
has required that the segregative effect of a with-
drawal application terminates upon the expiration of
2 years from the date of the Illegal Register notice
regarding the filing of the withdrawal application. In
view of this clear statutory mandate, it was error for
the Bureau of Land Management to extend application cf
the "notation rule" to Forest Service withdrawal appli-
cation A6-23139, filed after enactment of the Federal
Land Policy and Banagement Act of 1976, as grounds for
rejecting appellants' lining claim locations.

Ba_J 4 Tcchey* CA_D. Tcchey . S C . HA Tcobej, 88 IBLA 66
lJuIy

_
23”l985)

" ” “ ~ “ ~ 92 I.D. 317

Hhere land has been patented under a railroad land
grant and only the surface estate has been reconseyed
to the United States , a mining claim located on such
land is properly declared null and vcid ab initio
because the United States does not own the mineral
deposits in the lands.

IM]J§JL.1*-Iii£kta, 88 IBLA 304 (Sept . 16, 1985)

Bluing claims located on land closed to entry and
location under the lining laws by a withdrawal order of
the Secretary of the Interior pursuant to the Alaska
Native Clains Settlement Act are null and void ab
ini tic ; however , where such a withdrawal order dees net
specifically close the land to mineral location, tut
only to mineral leasing, and there is no indication
that xineral location was to be foreclosed, the with-
drawal order will net be held to preclude mineral
location

.

HhelanJ.s_Bin4i3_S Jxglor at|
i

on jS_Jng* , 88 IBLA 336
"(Sept .“l 9 ,”19 85“”

Land which has been patented without a reservation
of minerals to the United States is not available fee
the location of mining claims. Mining claims located
on such lands are null and void ab initio. Attempts to
record such mining claims or file affidavits cf assess-
ment work cr notices of intent to hold such mining
claims are properly rejected.

Lands conveyed to a state as a result cf an
in- lieu selection are not available £cr the location of
mining claims under the Federal law. Mining claies
located on such lands pursuant to the 1872 Mining Law,
30 U.S.C. $4 21 through 54 (1982), are null and void ab
initio.

2al£k_£i-J§Si2ii* 80 IBLA 360 (Sept. 27, 1985)
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Land which has been patented without a reservation
of ainerals to the United States is not available for
the location of aining claias. Hining claias located
on such lands are void ab initio.

Ralph C . Heaaott. 88 IBLA 363 (Sept. 27, 1985)

Ralph C . Heaaott

,

88 IBLA 367 (Sept. 27, 1985)

LOCATION

A decision declaring a aining claia null
ab initio will be reversed on appeal where convincing
evidence in the record supports a finding that the
claia was in fact located prior to withdrawal of the
land f roa mining.

Bay L. Vir i-i n. 84 IBLA 347 (Jan. 17, 1985)

Location of a aining claia is a purchase of public
land within the meaning of 43 U.S.C. ft 11 (1982) and
the claia nay be declared void where it is shown that
the locator's spouse who is an eaployee of the Bureau
of Land Hanageaent (BLN) has a direct or indirect
interest in the claia because "an act done in violation
of a statutory prohibition is void and confers no right
upon the wrongdoer."

A aining claia is properly declared to be void ab
initio, in accordance with 43 CFR 20.735-24, where the
locator is the spouse of a BLH eaployee and the aining
claia is located on land adainistered or controlled by
the U.S. Department of the Interior.

Because the Department of the Interior retains
control over the validity of aining claims on
U.S. Forest Service lands adainistered by the Depart-
ment of Agriculture, location of aining claias by the
spouse of a BLH employee on such lands is prohibited
by 43 CFR 20.735-24.

George 8. Schultz et al.. 85 IBLA 77 (Feb. 14, 1985)
92 I.D. 83

When BLH declares a mining claia null and void ab
initio because the claia was located on land segre-
gated from entry and location under the aining laws,
the aining claimant aay rebut that finding by showing
that he merely amended a valid presegregation loca-
tion of the claim. However, to do so, he must show
that he is the owner of the claim through a regular
chain of title. An unsupported allegation that the
previous owner "gave" him the claia 24 years ago will
not suffice. The United States has the right to invoke
the statute of frauds in order to clear title to the
public lands.

Hugh B. Fat e, Jr. , et al.. 86 IBLA 215 (Apr. 30, 1985)

Under sec. 314 (b) of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. ft 1744(b) (1982), and
43 CFR 3833.1-2, the owner of an unpatented lode or
placer mining claia located after Oct. 21, 1976, aust
file in the proper BLH office, within 90 days after the
location of such claia, a copy of the official record
of the notice or certificate of location. Failure to
do so is deened conclusively to constitute an abandon-
ment of the claim by the owner. 43 U.S.C. ft 1744(c)
(1982) .

Rober t W. Van W yck. 87 IBLA 245 (June 19, 1985)

There is no liait to the nualer of claias a perscn
aay locate.

ael.Ri. « a r e , 88 IBLA 111 (July 31, 1985)

LCDS CLAIMS

ELM aay properly declare a placer aining claia
null and void at initio if the location was not per-
fected by perforaance of a condition precedent set
forth in the order opening the land in a reclamation
withdrawal to mineral entry pursuant to sec. 1 cf the
Act cf Apr. 23, 1932, 43 U.S.C. ft 154 (1982), i .e .

,

execution and recordation of a required stipulation.
The aining claiaant cannot take advantage of the
execution and recordaticn of the required stipulation
in conjunction with a prior lode aining claia allegedly
covering the sane land when the locator is not the
successor in interest with respect to the lode claia.

Bed goun£ain Mining Cc. et al.., 85 IELA 23 (Jan. 3C,
1 985)

Where a lode aining claia is located partially cn
withdrawn or patented land, it is net null and void
ab initic to the extent of its inclusion of such lands.
A locator whose discovery is on lands open to lccaticn
aay extend the end lines and side lines of his claia
across withdrawn or patented land to define the extra-
lateral rights to lodes or veins which apex within the
claia.

Tiaberli ne Mining Co.. 87 IELA 264 (June 24, 1985)

PATENT

Written statements concerning public lands, e^gj,
proof of iaprovements of mining claias and proof of
posting of notices, need not !e sworn statements unless
the Secretary in his discretion shall so require.

"Protraction survey" or "protraction diagraa."
A "protraction survey" or "protraction diagzaa," which
consists of lines drawn cn a nap that follow the public
land survey system, but which is not based upen a field
survey with monuaentation , is net an official survey
and therefore the requirement that a placer mineral
patent application be acccapanied by a mineral survey
of the unsurveyed land is not waived when the uesur-
veyed land is covered by a protraction survey.

A mineral patent applicant bears the burden of
showing that he has aade a valuable mineral discovery
and therefore the patent application aust contain
sufficient economic and geologic information, such as
the description of the discovery points, the workings
and the improvements on the claia, and the sampling
techniques, tc show entitlement and to justify a field
examination of the aining claia for the purpose of
verifying the infor nation provided

.

PSl>ni§_Ji_Kitts, 84 IBLA 338 (Jan. 15, 1985)

PLACER CLAIMS

ELM aay properly declare a placer aining claim
null and void ab initio if the location was not per-
fected by performance of a condition precedent set
forth in the order opening the land in a reclamation
withdrawal to mineral entry pursuant to sec. 1 of the
Act of Apr. 23, 1932, 43 U.S.C. ft 154 (1962), i.e.,,

execution and recordation of a required stipulation.
The mining claiaant canrct take advantage of the
execution and recordation of the required stipulation
in conjunction with a prior lode aining claim allegedly
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covering tha sane land when the locator is not the
successor in interest with respect to the lode clam.

Red Mountain Mining Co. et al., 85 IBLA 2 3 (Jan. JO,
1985)

A placer mining claim partially located on land
patented without a reservation of minerals to the
United States is properly declared nail and void to the
extent it includes such land.

Florian
,

. Glineski, Hike_Gilleran. 8? IBLA 266
{June 25, 1985)

POWER SITE LANDS

It is error to prohibit placer mining 00 powersite
lands pursuant to the Act of Aug. 11 , 1955, merely on
the basis that unrestricted and unmitigated mining
operations will adversely affect other land uses or
values, because ( 1 ) there no longer can be unrestricted
or unmitigated placer mining on such claims, and
( 2 ) all land has some other use or value which would
be affected by mining, so that prohibition for that
reason would foreclose mining on all powersite lands
and effectively nullify the Act. Whether to allow or
prohibit mining requires an evaluation of potential
detriments and benefits in each specific case, bearing
in mind that Congress generally intended that powersite
lands would be open to placer location and operation.

SfliJtsd_State§„FoIe§t_Service„y.._Baltgr_Di,_fiilgM®r,
86 IBLA 181 (Apr. 30, 1985) 92 I. C. 175

Lands covered by a preliminary permit of a

prospective licensee for a power project, which was
issued by the Federal Energy Regulatory Commission
and is in its initial term, are not open to mineral
location. Mining claims located on such land are
void ab initio unless the land has been restored to
mineral entry.

Bil l_Ha 1 lockj^Wa 1 t Hallock, 87 IBLA 126 (June 5,
1985“

Lands covered by a preliminary permit issued to a
prospective licensee by the Federal Energy Regulatory
Commission are not open to mineral location, and mining
claims made on such lands are properly declared null
and void ab initio.

The fact that a permittee may not ultimately use
all of the land encompassed in his preliminary permit
does not alter the fact that land embraced by the
permit is not open to location.

• 88 IBLA 273 {Sept. 5, 1985)

RECORDATION

Where mining claims are located after Oct. 21,
1976, a copy of the notices of location Bust be filed
with the proper office of the Bureau of Land Hanagenent
within 90 days after the dates of such locations, fail-
ing which, the claims must be deemed conclusively to
have been abandoned. If, subsequently, the locator
files new notices of location bearing a later date,
that constitutes a relocation of the former claims,
and the new claims date fro® such relocation. If in
the interim between the abandonment of the original
claims and the date of their relocation the land is
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withdrawn, the relocated claims are null and void at
initio.

Mac A. Stevens ( Oi) Recons ideration) , 85 IBIS 33
(Jan. 31, 1985)

Under sec. 314 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. 5 1744 (1982), the
owner of an unpatenfced mining cl aio located on public
land oust file a notice of intention to hold the raining
claim or evidence of annual assessment wort on the
claim prior to Dec. 31 of each year in the proper
office of the Bureau of Land Management . There is no
provision for waiver of this mandatory requirement, and
where evidence cf assessment work is not timely filed,
for whatever reason, the consequence must be borne by
the claisant.

£hailene_&_Rober t_Sghil ling , 87 IBLA 52 (gay 23, 1985)

£ !£££_£*.. JJ2II.82.B* 67 IBLA 225 (June 19, 1985)

Where a mining claim was located in July 1969 and
a copy of the official record of the notice of location
was not filed with the proper BLB office on or before
Cct. 22, 1979, the dais was properly declared aban-
doned and void pursuant tc 43 U.S.C, § 1744(c) (1982),

JobS-li-Iina* 8 ? IBLA 55 (Bay 23, 1985)

The owner of an unpatented lining dais located
after Cct. 21, 1976, is required to file a copy of the
official record of the notice of location or certifi-
cate of location of the mining clai® with the proper
BLN office within 90 days after the date of location.
The failure to file the required docuaent shall be
deemed conclusively tc constitute an abandonment of the
mining clai® by the owner.

» 67 I E L A 1C6 (Hay 30, 1985)

BLB say properly declare an unpatented mining
claim located prior tc 1982 abandoned and void under
sec. 314 of the Federal Land Policy and Management Act
of 1976, 43 U.S.C. $ 1744 (1982) , where the owner
failed to file either evidence of annual assessment
work or a notice of intention to hold the dais with
BLB on or before Eec. 30, 1982.

The presumption that BIB employees have not lost
or misplaced evidence of annual assessment work fcr an
unpatented saining clais, required to be filed by a

certain date under sec. 314(a) of the Federal Land
Policy and Managesemt Act of .1976, 43 U.S.C. « 1744 (a)

(1982) , will not be overcome by an affidavit that the
docuaent was sailed with another docuaent which was
received

,

87 IBLA 113 (Kay 31, 1985)

Mining claims located prior to July 26, 1866, and
recorded in accordance with the rules and customs cf
local Bining districts were subsequently recognised
as valid mining claims. Such claiss, if they reeairo
unpatented, are subject to the mining clai® recordation
requirement of sec. 314 of the Federal Land Folic; and
Eanageeent Act of 1976, 43 O.S.C. $ 1744 (1982)

.

£2®S.iSck_2MSSi_£_foAa3ae>£2i-5_SBi£o_l3Bnel_££A#
87 I EL A 132 (June 7, 1985)
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When Congress enacted sec. 314 of the Federal Land
Policy and Management Act of 1976, 43 U.S.C. $ 1744
(1962), it intended to extinguish those claims for
which timely filings were not made. Evidence of sub-
jective intent to hold the claims is not relevant, as
the failure to file an affidavit of assessment work or
notice of intent to hold in a timely manner, in and of
itself, causes the claim to be lost. The statute spe-
cifically provides that failure to comply with appli-
cable filing requirements leads automatically to loss
of the claim.

For the purposes of 43 CFF 3833.2-1, "timely
filing" means being filed within the time period
prescribed by law, or received by Jan. 19, after the
period prescribed by law, in an envelope bearing a

clear postmark affixed by the United States Postal
Service bearing a date within the period prescribed by
law. When documents submitted for filing have been
lost in the sail and thus not received by BLM, such
loss must be borne by the claimant.

Paul_Ei_Hamaond, 87 IBLA 139 (June 10, 198b)

The Federal Land Policy and Management Act of
1976, 43 U.S.C. § 1744(a)(2) (1982), and 43 CFR
3833.1-1 require that a mining claimant file with
BLM a description of the location of the mining claim
sufficient to locate the claimed lands. Where a mining
claimant fails to provide such a description with the
recordation of the claim, BLM may properly require the
filing of such a description within a certain period of
tine. The failure by the mining claimant to comply
with such a request may be considered grounds for
declaring the claim abandoned and void in accordance
with 43 CFR 3833.4; however, where the claimant
provides a map, narrative, or sketch of sufficient
detail to identify and locate the claims cn the ground,
it is improper to declare the claims abandoned and void.

Floyd S Elsie Patrin. 87 IBLA 152 (June 11, 1985)

To comply with 43 U.S.C. $ 1744 (1982), the owner
of an unpatented mining claim located on public land
must file his evidence of annual assessment work on the
claim prior to Dec. 31 of each year in the proper
office of BLM. By regulation 43 CFR 3833.0-5 (a), the
Department has considered such documents to be timely
filed if placed in an envelope postmarked by the
United States Postal Service on or before Dec. 30 and
received in the proper BLM office on or before the
following Jan. 19. Where the envelope containing the
necessary documentation is postmarked Dec. 31, the
claim is properly declared abandoned and void.

J. H. Doyle, 87 IBLA 158 (June 11, 1985)

BLM may not declare an unpatented mining claim
abandoned and void for failure to file a notice of
intention to hold the claim with both the local
recording office and BLM on or before Oct. 22, 1979,
where the claimant has already filed within the 3-year
period following Oct. 21, 1976, pursuant to sec. 314(a)
of the Federal Land Policy and Management Act of 1976,
43 U.S.C. % 1744(a) (1982), thereby initiating the
statutory requirement to file prior to Dec. 31 of
each year thereafter.

Bernice Sheldon, 87 IBLA 161 (June 11, 1985)

MINING_£LAJHS— Continued

RECORDATION— Continued

BLM may properly declare an unpatented mining
claim located after Cct. 21, 1976, abandoned and void
where the claimant failed to file either evidence of
annual assessment work or a notice of intention tc held
the claim pricr to Dec. 31 of the year following the
year in which the claim was located, as required by
sec. 314 (a) cf the Federal Land Policy and Hanageient
Act Cf 1976, 43 U.S.C. 4 1744(a) (1982).

Golden Triangle Exploration Co. . 87 IBLA 191 (June 13,
19857

"

BLM may properly declare an unpatenfed mining
claim located after Cct. 21, 1976, abandoned and void
where the nctice of location was not filed with BLR
until after the statutory deadline for filing that
document, iii^, 90 days after the date of location,
regardless cf the fact that it was mailed on the
deadline

.

Allen B. Clark. 87 1ELA 204 (June 18, 1985)

Where, following a contest hearing, certain (icing
claims are declared null and void fer lack of discovery
of a valuable mineral deposit and the claimant fails to
appeal and, in essence, acquiesces in the decision over
a long period of time, mining claim recordation filings
for the same claims are properly rejected.

Enma_G£ace_Lc we, 87 IBLA 207 (June 18, 1985)

ELM properly declares a mining claim abandened
and void for failure to timely file a certificate of
location as required by 43 CFR 3833.1-2 even though
the failure to timely file the certificate was attrib-
uted to the ccuntv's slew return of the document.

fI ®ch t a , 87 IELA 223 (June 18, 1985)

A mining claim is prcperly declared void where a

copy of the recorded notice of location is not filed
pursuant to 43 U.S.C. 4 1744(b) (1982) and 43 CFR
3833.1-2 in the proper BLM office within 90 days after
the date of location.

• 8? IELA 249 (June 20, 1985)

Failure tc file instruments required by 43 U.S.C.
$ 1744 (1982) and 43 CFR 3833.2 in the proper ELM
office within the time prescribed results in a con-
clusive presumption of abandonment of the mining
claim.

S2 “§rd_Ga tes , 87 IELA 261 (June 21, 1985)

Under 43 U.S.C. « 1744 (1982), the owner of an
unpatented mining claim located on or before Cct. 21,
1976, was required to file with the proper office cf
BLM a copy cf the official record of the notice or
certificate of location and a copy of the evidence cf
assessment werk cn cz before Oct. 22, 1979. Failure to
make the required filings constitutes an abandonment cf
the claim by the owner.

Rights acquired under a relocation of a mining
claim extinguished pursuant to 43 U.S.C. $ 1744 (1982)
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will not relate tack to the date of location of the
original claim but only to the date of the relocation.

Flgrian L. Gjineski. Hike Gjlleran, 87 IBLA 366
(June 25, 1985)

BLR way properly declare an unpatented mining
claim abandoned and void pursuant to sec. 314 of the
Federal Land Policy and Hanagement Act of 1976,
43 U.S.C. 4 1744 (1982), where the claimant failed to
file either evidence of annual assessment work or a

notice of intention to hold the claim for 1982 prior
to Dec. 31, 1982.

Ronald_H i_Vowell_et_ali , 87 IBLA 293 (June 25, 1985)

Failure to file instruments required by 43 U.S.C.
4 1744 (1982) and 43 CFR 3822.2 in the proper BLR
office within the time period prescribed constitutes
abandonment of the mining claim.

Kar e n_Hi_ An der son , 87 IBLA 306 (June 25, 1985)

BLR may properly declare an unpatented mining
claim abandoned and void under sec. 314 of the Federal
Land Policy and Hanagement Act of 1976, 43 U.S.C.
4 1744 (1982), where the owner failed to file with BLR
either evidence of annual assessment work or a notice
of intention to hold the claim prior to Dec. 31 of
each calendar year.

The presumption that BLR employees have not lost
or misplaced evidence of annual assessment work for an
unpatented mining claim, required to be filed under
sec. 314 (a) of the Federal Land Policy and Hanagement
Act of 1976, 43 U.S.C. § 1744(a) (1982), will not be
overcome by an uncorroborated statement that the docu-
ment was mailed.

Augustine V. Hanzanar es et_alA , 87 IBLA 328 (June 26,
19857

Under the provisions of 43 U.S.C. 4 1744 (1982), a

mining claimant must file evidence of annual assessment
work or a notice of intention to hold each year in a

timely manner. Failure to file results in the claim
being extinguished, and therefore abandoned and void.

Good Ho pe Development Co.. 87 IBLA 341 (June 26, 1985)

BLR may properly declare an unpatented mining
claim abandoned and void for failure to file timely
with BLR a copy of the notice of location of the claim,
pursuant to sec. 314 of the Federal Land Policy and
Hanagement Act of 1976, 43 U.S.C. % 1744 (1982).

Ellis_Buschjaa, 87 IBLA 345 (June 26, 1985)

Failure to file instruments required by 43 U.S.C.
4 1744 (1982) and 43 CFR 3833.2 in the proper BLH
office within the time prescribed constitutes aban-
donment of the mining claim.

3*22.41 d_Edwar dg , 87 IBLA 367 (June 27, 1985)

«IBISG_CL AIRS—Conti nued
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BLH say properly declare an unpatented mining
claim abandoned and void where a copy of the notice cf
location of the claim was not received by BIR until
after the deadline for filing under sec. 314 (t) of the
Federal Land Policy and Hanagement Act of 1976,
43 U.S.C. 4 1744(b) (1982), although it was purportedly
mailed prior thereto.

bjv id_L._Ric| aids , 88 IBLA 1 (July 28, 1985)

Under sec. 314 cf the Federal land Policy and
Hanagement Act of 1976, 43 U.S.C. 4 1744 (1982), the
owner of an unpatented mining claim located on Federal
lands must file a notice of intention to bold the
mining clais or evidence cf annual assessment work on
the claim prior to Dec. 31 of each year in the proper
office of the Eureau of Land Hanagement. There is nc
provision fcr waiver cf this mandatory requirement, and
where evidence of assessment work is not timely filed,
tor whatever reascn, the consequence must be borne by
tbe claimant.

A lice_R_._Ki.fk , 88 IELA 4 (June 28, 1985)

A decision declaring an unpatented mining claim
located after Oct. 21, 1976, abandoned and void pur-
suant to sec. 314 of the Federal Land Policy and Han-
agement Act cf 1976, 43 U.S.C. 4 1744 (1982), will be
affirmed where the affidavit of assessment work due
on or before Dec. 30, 1983, although filed prior tc
Jan. 19, 1984, was not received in an envelope post-
marked prior to Dec. 31, 1983, such that the claioant
can take advantage cf 43 CFR 3833.0-5(m).

bay i d_ Hoi t

,

88 IBLA 36 (July 9, 1985)

BLH may properly declare an unpatented mining
claim located after Cct. 21, 1976, abandoned and void
where a copy cf the notice of location was not filed
with BLH within 90 days after the date of location cf
the claim, in accordance with sec. 314 cf the Federal
Land Policy and Hanagement Act cf 1976, 43 U.S.C.
4 1744 (1982).

hi E. Layne^ Ccntfa£tcrA_Inc. , 88 IELA 42 (July 1C,
19857

Failure to file instruments required by 43 U.S.C.
4 1744 (1982) and 43 CFR 3833.2 in the proper El

H

office within the time period prescribed results in a

conclusive presumption of abandonment of the mining
claim.

Fer n_Li_?vansi_Gary garter, 88 IEIA 45 (July 1C,
1985)

The cwner of an unpatented miring claim located
after Oct. 21, 1976, is requited tc file a copy of the
official record of the notice of location or certifi-
cate of location of the mining claim tith the proper
BLH office within 90 days after tbe date of locaticn.
Tbe failure to file the required document shall be
deemed conclusively to constitute an abandonment cf the
mining claim by the cwner.

Under 43 CFR 3833. 1-2 (a) the cwner of an unpa-
tented mining claim located after Cct. 21, 1976, Bust
file with BLH within 90 days after the date of location
of the claiB a copy cf the official record of the
notice or certificate of location of that clais that
was or will be filed under state law. Where a single
certificate of location for more than one claim is vcid
under Colorado law as tc all claims except the first.
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if properly described, the first claia of 13 claims
included in a single certificate of location should
be accepted by BIS for recordation under 43 CFR
3833.1-2 (a) .

Ma^dr on_En t e£E£iges_0iiiing , 88 IE LA 54 (July 16, 1985)

BLH aay properly declare an unpatented mining
dais located in 1977 abandoned and void under sec. 314
of the federal Land Policy and Management Act of 1976,
43 U.S.C. 6 1744 (1982), where the owner failed to file
with Bta either evidence of annual assessaent work or a
notice of intention to hold the claia prior to Dec. 31
of each calendar year following the calendar year in
which the claim was located.

Jack-Bol*®* 00 IBLA 58 (July 17, 1985)

BLM may properly declare an unpateated Mining
claia filed for recordation in 1979 abandoned and void
under sec. 314 of the federal Land Policy and Sanage-
aeat Act of 1976, 43 U.S.C. § 1744 (1982), where the
owner fails to file with BLH either evidence of annual
assessment work or a notice of intention to hold the
claia on or before Dec. 31 of calendar years 1980,
1981, and 1982.

Halter fc. 6 Ruth Homan, 88 IBLA 123 (Aug. 1, 1985)

Failure to submit recording fee either with new
location or within 30 days of notice of deficiency
results in rejection of the atteapted recordation.

Arthur A. Gptschall. 88 I B LA 276 (Sept. 5, 1985)

The inference that evidence of assessment work was
not timely filed with the Bureau of Land Management
(BLH) arising fro® the absence of such a document fro®
the case file coupled with the presusption that ELK
officials have not lost legally significant documents
filed with Bit! aay be overcome by probative evidence to
the contrary.

00 IBLA 345 (Sept. 24, 1985)

Land which has been patented without a reservation
of minerals to the United States is not available for
the location of mining claias. Hining claims located
on such lands are null and void at initio. Atteapts to
record such mining claias or file affidavits of assess-
ment work or notices of intent to hold such sining
claias are properly rejected.

f 08 IBLA 360 (Sept. 27, 1985)

Jurisdiction over disputes between rival mining
claimants is reserved to the courts, and it is not for
this Department to decide whether one claiaant has a
better right to a clai® because of a rival claimant's
alleged failure to file the documents required under
sec. 314 of the Federal Land Policy and Hanageaeiat Act
of 1976, 43 U.S.C. $ 1744 (1976).

HIH1BG CLAIHS—Continued

RBLOCATIOB

Where mining claias are located after Cct. 21,
1976, a copy of the notices of location ®ust be filed
with the proper office of the Bureau of Land Banageaent
within 90 days after the dates of such locations, fail-
ing which, the claiss must be deesed conclusively tc
have been abandoned. If, subsequently, the locator
files new notices of location bearing a later date,
that constitutes a relocation of the former claims,
and the new claims date from such relocation. If in
the interim between the abandonment of the original
claias and the date cf their relocation the land is
withdrawn, the relocated claims are null and void ab
initio.

3££-l

*

05 IBLA 33
(J as. 31, 1985)

SShen BLB declares a aiming claim null and void at
initio because the claim was located on land segre-
gated froa entry and location under the mining laws,
the mining claimant may rebut that finding by showing
that he merely amended a valid presegregation loca-
tion of the claia. However, to do sc, he must show
that he is the owner of the claim through a regular
chain of title. An unsupported allegation that the
previous owner "gave" his the claim 24 years ago will
not suffice. The United States has the right to invcke
the statute cf frauds in order to clear title to the
public lands.

HS2l_JA_FatsA_JsAA_et_alA , 86 IEIA 215 (Apr. 30, 1985)

To establish that a location of a mining claim
made after a withdrawal is actually an amendment of a
prior location made before the withdrawal, a clairant
must shew the earlier location included the portion of
the claim subject to the withdrawal, that the person
making the amended location had an unbroken chain of
title with the original locators, and that the location
predating the withdrawal was properly made.

ISiiiIl.i2jlJin_J0£_aeccjjid§jpatioiI, 87 IBLA 146
(June 11, 1985)

BLR may properly declare a mining claim located on
land withdrawn and closed to mineral entry null and
void ab initio. The location date for such mining
claim will act relate back to a mining claim located
prior to the withdrawal where the previous mining claia
was conclusively presumed to be abandoned and void
pursuant to sec. 314(c) of the Federal Land Policy and
Management Set cf 1976, 43 U.S.C. 4 1744(c) (1982), for
failure to record the notice of location in a timely
manner.

l££§iitej(-Hiflisa_®-lsxelgEBsai>£s*, 0? iela 172
(June 13, 1985)

Rights acquired under a relocation of a mining
claim eatinguished pursuant to 43 U.S.C. 9 1744 (1962)
will not relate back to the date of location of the
original claim but only to the date cf the relocation.

Ilosiai-ii-SlAffliSMj-aikS-GillitSfi, 07 IEIA 266
(June 25, 1965)

Sandra flemao^ t* 08 IBLA 379 (Sept. 27, 1985)
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BLH nay properly declare a placer raining claim
null and void ab initio if the location was not per-
fected by performance of a condition precedent set
forth in the order opening the land in a reclamation
withdrawal to mineral entry pursuant to sec. 1 of the
Act of Apr. 23, 1932, 43 U.S.C. ft 154 (1982) , iAeif
execution and recordation of a required stipulation.
The mining claimant cannot take advantage of the
execution and recordation of the required stipulation
in conjunction with a prior lode mining claim allegedly
covering the same land when the locator is not the
successor in interest with respect to the lode claim.

Bed Mountain Mining Co . et_ali# 85 IBLA 23 (Jan. 30,
I985J

Ordinarily an application to restore lands within
a reclamation withdrawal to mineral entry pursuant to
the Act of Apr. 23, 1932, 43 U.S.C. ft 154 (1982), will
be rejected by the Bureau of Land Management where the
Bureau of Reclamation recommends against restoration.
However, on appeal a case may be remanded for further
consideration by the appropriate agencies, including
preparation of a mineral report, where it appears war-
ranted by the appellant's showings and willingness to
accept terms and conditions to protect the Government's
interest

.

Bober t_Limber

t

A_Otis_Schoolcr aft, 85 IBLA 131 (Feb. 19,
1985

)

It is error to prohibit placer mining on powersite
lands pursuant to the Act of Aug. 11, 1955, merely on
the basis that unrestricted and unmitigated mining
operations will adversely affect other land uses or
values, because (1) there no longer can be unrestricted
or unmitigated placer mining on such claims, and
(2) all land has some other use or value which would
be affected by mining, so that prohibition for that
reason would foreclose mining on all powersite lands
and effectively nullify the Act. Whether to allow or
prohibit mining requires an evaluation of potential
detriments and benefits in each specific case, bearing
in mind that Congress generally intended that powersite
lands would be open to placer location and operation.

2aitgd_3tates_Foregt_Serv ice vi_Wal ter_D. _Milender

,

86 IBLA 181 "( Apr 7~30 , T985F
_~~~ “ 92 I.E. 175

SURFACE USES

Where the locator of a mining claim has discovered
a valuable mineral deposit within the limits of his
claim, the locator is granted, pursuant to 30 U.S.C.
ft 26 (1982) , the exclusive right of possession of the
surface of the claim subject to the limitations of
sec. 4(b) of the Surface Resources Act, 30 U.S.C.
ft 612(b) (1982), if applicable, and subject to the
further limitation that such rights are restricted,
until the purchase price is paid, to uses reasonably
incident to actual mining.

Nothing in the general mining laws invests a

locator with the right to initiate occupancy on a
mining claim absent a showing that such occupancy is
reasonably incident to mining activities.

Where ongoing raining activities are taking place,
a challenge to occupancy as being not reasonably inci-
dent to mining requires that the mining claimant be
given notice and an opportunity for a hearing at which
he might establish that his occupancy is reasonably
related to his actual mining operations, prior to
issuance of an order directing that occupancy cease.

Under the regulations adopted by the bureau of
Land Management, the authorized officer has no

«J3IlS_£i4IS.§“-Contirued
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authority to approve or disapprove the contents of a

notice of intent to commence mining operations filed
under 43 CFR 3809.1-3 (a). Therefore, where an operator
has failed to timely file pursuant to that section, a

notice of ncncocpliance may be issued, but such notice
is necessarily limited in scope to requiring the oper-
ator to submit a notice.

Pursuant to 43 CEB 3809.3-2 (d), a notice of non-
compliance properly issues upon a determination that a

use to which a mining claim may properly be put is
occurring in such a manner as to result in unnecessary
or undue degradation cf the land.

While mining claimants are required to ottain all
necessary state permits relating to mining activities,
a notice of noncompliance based on the failure to
obtain such permits can cnly be sustained where the
authorized officer delineates exactly which per (its
were required and provides sufficient factual back-
ground to support this conclusion.

tr uce_Wj £pawfo£(| et uxi# 86 1BIA 350 (Bay 17, 1985)
92 I.E. 208

TITLE

A quitclaim deed ccnveys only the interest held
by the grantor. Conveyance ky quitclaim deed of an
interest in a mining claim which is properly held tc
have been vcid ab initio conveys no interest to the
grantee.

George_R. Schultz et alj,, 85 IELA 77 (Feb. 14, 1985)
92 I.D. 63

WITHDRAWN LAN!

Where a lode mining claim is located partially cn
patented or withdrawn land, such a claim is not null
and void ab initio to the extent of its inclusion cf
such lands. While the claim may net afford the
claimant any rights whatever in the lands into which
the claim is partially projected, the configuration cf
such a claim might, in the proper circumstances, invest
the claimant with extralateral rights in other lard
beyond or adjacent tc that land which is closed to
mineral entry.

Silver B uckle Mines. Inc.. 84 IE 1A 306 (Jan. 7, 1985)

A decision declaring a mining claim null and void
ab initio will be reversed on appeal where convincing
evidence in the record supports a finding that the
dais was in fact located prior to withdrawal of the
land from mining.

Ml-li-Ving-in, 84 IELA 347 (Jan. 17, 1985)

Where mining claims are located after Cct. 21,
1976, a copy of the notices of location must te filed
with the proper office cf the Bureau cf land Fanagement
within 90 days after the dates of such locations, fail-
ing which, the claims must be deemed conclusively to
have been abandoned. If, subsequently, the locator
files new notices of location bearing a later date,
that constitutes a relocation of the former claims,
and the new claims date from such relocation. If in
the interim between the abandonment of the original
claims and the date of their relocation the land is
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withdrawn, the relocated claims are null and void ab
initio.

fiac Stevens (On Reconsideration) . 85 IBIS 33
(Jan.

-
31,""l9857

Ordinarily an application to restore lands within
a reclamation withdrawal to mineral entry pursuant to
the Set of Apr. 23, 1932, 43 U.S.C. $ 154 (1982), will
be rejected by the Bureau of Land Management where the
Bureau of ReclaRation recommends against restoration.
However, on appeal a case may be remanded for further
consideration by the appropriate agencies, including
preparation of a mineral report, where it appears war-
ranted by the appellant's showings and willingness to
accept terms and conditions to protect the Government's
interest.

Robert Liabert . Otis School£j:af t » 85 IBLA 131 (Feb. 19,
1985”

& mining claim located on land previously with-
drawn from appropriation under the mining laws by a

first form reclamation withdrawal is null and void ab
initio.

Haynard C. Camp bell, Jr,, 85 IBLA 295 (Bar. 13, 1965)

A mining claim located on land withdrawn from
mineral entry at the time of location is properly
declared null and void ab initio. The "date of
location" of a mining claim is determined by reference
to the laws of the state in which the claim is located.

John F. Baloae et al.» 86 IBLA 85 (Apr. 11, 1985)

Mining claims located on land previously withdrawn
from mineral entry by Exec. Order No. 5327 and Public
Land Order Ho. 4522 are properly declared null and
void ab initio.

4zq ®§_8ilJl_iisi32_£9A , 86 IBLA 170 (Apr. 25, 1985)

Lands covered by a preliminary permit of a

prospective licensee for a power project, which was
issued by the Federal Energy Regulatory Commission
and is in its initial term, are not open to mineral
location. Mining claias located on such land are
void ab initio unless the land has been restored to
mineral entry.

Bill Hallock& Halt Hallock, 87 IBLA 126 (June 5,
1985)

A siilsite claim located on land which has been
segregated fro® mineral location is properly declared
null and void ab initio.

£iaia_!Jol]..aStM_§aiEa2Ji * 87 IBLA 143 (June 10, 1985)

BINISG CLAI BS—Con t inued
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title with the original locators, and that the location
predating the withdrawal was properly made.

Russell Hoffman (On Rec onsideration). 87 IBLA 146
(June ll, 19857

A mining claim is properly declared null and void
if, at the time of location, the land is withdrawn from
appropriation under the mining laws. Once land has
been withdrawn from mineral entry, it remains withdrawn
until the withdrawal is formally revoked. It is isna-
terial whether the lands are or will be used for the
purpose for which they are withdrawn.

MlBond_J^_.£illey, 87 XEL A 150 (June 11, 1985)

BLR may properly declare a mining claim located on
land withdrawn and closed to mineral entry null and
void ab initio. The location date for such mining
claim will not relate back to a mining claim located
prior to the withdrawal where the previous dining claim
was conclusively presumed to be abandoned and void
pursuant to sec. 314(c) of the Federal Land Policy and
Management Act of 1976, 43 O.S.C. § 1744(c) (1962), for
failure to record the notice of location in a timely
Banner.

HcCarthv Rining S Development Co,, 87 IBLA 172
ljune 13, IS 85)

Under 43 CFS 2091.6-4 and 2627.4(b), the filing cf
an application by the State cf Alaska to select lands
segregates those lands free all subsequent appropria-
tion, including location under the mining law. A

mining claia located on land segregated and closed to
mineral entry is properly declared null and void ab
initio.

Thomas C. Bay Jt_ Joyce_R^ Fay* 87 IBLA 194 (June 13,
l985j~"

Mining claims located on lands closed to mineral
entry are null and void frea their inception as a
matter of law, and no property rights are created
thereby. Therefore, no contest proceeding, notice, or
hearing is required preliminary to a decision holding
that such claias are invalid. The fact of such claias
being void does not depend upon any act or decision cf
an administrative official.

jialter BacEwen , Bal col a Baclwen . 87 IELA 21C (June 18,
19857

Where a lode mining claim is located partially on
withdrawn or patented land, it is not null and void
ab initio to the extent cf its inclusion of such lands,
A locator whose discovery is on lands open to location
may extend the end lines and side lines of his claia
across withdrawn or patented land to define the extra-
lateral rights to lodes or veins which apex within the
claim.

0 7 264 (June 24, 1985)

To establish that a location of a mining claim
made after a withdrawal is actually an amendment of a

prior location made before the withdrawal, a claimant
must show the earlier location included the portion of
the claia subject to the withdrawal, that the person
making the amended location had an unbroken chain of
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A Dining claim is properly declared null and void
if the land at the time of the location is withdrawn
from appropriation under the mining laws by a first-
form reclamation withdrawal. Once land has been
withdrawn from mineral entry, it remains withdrawn
until the withdrawal is formally revoked. It is
immaterial whether the lands are or will be used for
the purpose for which they are withdrawn,

Florian L. Glineski. Hike Giller an. 87 IBLA 266
T3une 25, 1985)

Hiring claims located on land closed to entry and
location under the mining laws by a withdrawal order of
the Secretary of the Interior pursuant to the Alaska
Native Claims Settlement Act are null and void ab
initio; however, where such a withdrawal order does not
specifically close the land to mineral location, but
only to mineral leasing, and there is no indication
that mineral location was to be foreclosed, the with-
drawal order will not be held to preclude mineral
location.

Whelan 1 s Mining S_E xplgra tionj. Inc

,

88 XELA 336
(Sept. ~19

,
1985)"”

5IIIJi^_£MI5S_8IGHTS_REST0RATI0N_ACT

Lands covered by a preliminary permit of a
prospective licensee for a power project, which was
issued by the Federal Energy Regulatory Commission
and is in its initial term, are not open to mineral
location. Mining claims located on such land are
void ab initio unless the land has been restored to
mineral entry.

Bill Hallock* Walt Hallock, 87 IBLA 126 (June 5,
1985)"

"

Lands covered by a preliminary permit issued to a
prospective licensee by the Federal Energy Begulatory
Commission are not open to mineral location, and mining
claims made on such lands are properly declared null
and void ab initio.

The fact that a permittee may not ultimately use
all of the land encompassed in his preliminary permit
does not alter the fact that land embraced by the
permit is not open to location.

Robert Farchj. 88 IBLA 273 (Sept. 5, 1985)

NATIONA L ENVIRONMENTAL POLICY ACT , OF
,

7

969

GENERALLY

A decision to implement a timber sale proposal
based on a finding of no significant iapact may be
remanded where the environmental assessment for the
sale, which supplements and is tiered to the program-
matic environmental impact statement for the 10- year
timber management program in the district, fails to
adequately consider the site-specific impacts of the
sale including any aspects of the timber sale which
vary significantly from the parameters considered in
the programmatic environmental impact statement.

§sis* 80 IBLA 7 (dune 2b,
1985)

NATIONAL ENVIRONM ENTAL POLIC Y ACT OF 1969— Con tinned

E8VIRCNHENTAL STATEBENTS

A decision to issue oil and gas leases within an
area of critical environmental concern pursuant to a
categorical exclusion review will ordinarily be set
aside and remanded fcr preparation of an environmen-
tal assessment where the categorical exclusion review
discloses potential adverse impacts on threatened and
endangered species. This constitutes an exception to
the categorical exclusion review process under Depart-
mental procedures, 516 DS 2, Append. 2, « 2.8,

Analysis of the iapact of a proposed action under
the National En vironaental Policy Act, as amended

,

42 G.S.C. § 4332 (1982), is required prior to an irre-
vocable cooisitEient of resources. A decision deferring
preparation of an en vironaent al assessment and/cr
environmental iapact statement in connection with
issuance of a noncompetitive onshore oil and gas lease
until such tine as a site-specific plan of operations is
subaitted by the lessee may be affirmed where the
lessee's right to surface occupancy is conditioned upon
approval of a site-specific plan of operations in light
of that environaental analysis.

Sierra Club Legal Defense Fund. Inc., Natural Resources)
Dele nse Council. Inc. , Ca liforni a 9 j Idea: nes s Coalition,
84 lELA

-
31l” (Jan7~7, 1985)

’ ~
~~92~l75”~3 7

Execution of a cooperative agreement between the
Bureau of Land Management and a state wildlife manage-
ment agency providing for study and preservation cf
wildlife habitat does not ordinarily constitute a

proposal for najor Federal action which say adversely
affect the human environment requiring preparation cf
an environmental impact statement.

Lane County Audubon S ociety at al., 85 IBLA 165
"(Fell 267” 1985)

Where, subsequent to the issuance of a final
programmatic BIS detailing a specific level of clear-
cutting activities, it is determined to substantially
increase the ascent cf acreage to be clearcut , far
beyond any level reasonably foreseeable by a review c£
the EIS, BLM Bust either issue a new EIS or a supple-
mental BIS pjior to implementing the increased level cf
clearcutting

.

iS ye Upper Floras Jisber Sale e£ aJl A , 86 IEL& 296
(Bay l3, 1985)

Where review of the environmental consequences cf
a proposed action discloses gaps in relevant inforaa-
tion or scientific uncertainty, the gaps or uncertainty
must be disclosed. If the information relative tc
adverse impacts is essential to a reasoned choice aacng
alternatives and the cost of obtaining it is exorbitant

,

the agency shall weigh the need for the action against
the risk and severity cf possible adverse impacts.
Such consideration shall include a worst-case analysis
and an indication of the probability or improbability
of its occurrence.

The presence of gaps in information regarding the
adverse effects of a herbicide on the human environment
may stem fro® lack of knowledge as well as frc® a dis-
pute among experts regarding the inferences to be drawn
from existing information.

Federal action within the weaning of the Bationai
Environaental Policy Act of 1969, 42 0.S.C. a
4321-4361 (1982) , say be found not only where an agency
proposes to undertake an action itself , but also where
an agency ®ak®s a decision which pereits actios by
another party. Ordinarily soae overt act by a federal
agency in support of another party's action is required
to establish federal action. Federal action nay be
found where there is federal f undine as well as federal
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approval of action conducted by state and local
authorities on the public domain.

iilik2_liii.ural_Resources_Lejgal_£oundat ion, 88 IBLA 201
(Aug. 28, 1985)

A finding that proposed gold dredging operations
will not have a significant iapact on the human
environment, and that no environmental impact statement
is required, is affirmed on appeal where the record
establishes that relevant areas of environmental
concern have been identified and the determination is
the reasonable result of environmental analysis made
in light of measures to minimize the environmental
impact. Such a determination is not overcome by a

stated difference of opinion, unsupported by indepen-
dent proof, alleging the environmental analysis is
erroneous.

Public opposition to a proposed project alone is
an insufficient basis to require preparation of an
environoenta 1 impact statement; such opposition does
not make a proposed action controversial within the
meaning of 40 CER 150b. 27(b) (4) .

Tulkisaraute_Na ti ve Communitjr Council_et al . , 88 IBLA
JIO* (Aug7~2b, 1985)"”

MII£ABle_waters

A lake is navigable in fact when it is used, or is
susceptible of being used, in its ordinary condition,
as a highway for commerce, over which trade and travel
are or may be conducted. Whether a lake in Montana is
navigable for purposes of determining title to the
lakebed depends upon whether there is evidence to show
the lake had been used or was susceptible of being used
as a highway for commerce at the time Statehood was
conferred upon Montana in 1889.

£ tate_of_Mon tana , 8b IBLA 382 (Sept. 27, 1985)

NOTICE

GENERALLY

CIL_AN£_GAS

GENERALLY

ELM may properly rely on public hearings conducted,
and adopt past and future decisions rendered by a State
board with respect to oil and gas conservation within
Indian lands where ELM retains the ultimate jurisdic-
tion to approve such decisions and, in fact, exercises
an independent review function prior to such adcpticn.

Assiniboine 6 Sioux Tribes, 85 I EL A 39 (Feb. 5, 1965)

PIEELINES

Rights-of-Ways

Where the Bureau cf Land Management proposes to
resolve the conflicts and inconsistencies in its
appraisal method used tc determine fair market rental
values for natural gas pipeline rights-of-way, granted
pursuant tc the Act cf Feb. 25, 1S2C, as amended,
30 O.S.C. « 185 (1982), the Beard will set aside
decisions based on the going rate method cf appraisal,
and remand such questions to the Bureau of Land
Management fer further action consistent with the
result of BLM's analysis.

An oil and gas lease issued pursuant to the Act
of Feb. 25, 1920, 30 O.S.C. « 181 (1982), grants tc
the lessee cc rights in lands outside the subdivisions
described in the lease. Off-lease facilities cn
Federal lands, regardless of their nature, on-lease
oil and gas transportation facilities, and on-lease
commercial facilities may be constructed cnly after an
apprepriate right-cf-way has been granted. Sec. 28 of
the Act, 30 U.S.C. $ 185 (1982), does net apply tc
on-lease production facilities which are included
in a surface use and operations plan, and which are
authorized by the approval of an application to conduct
leasehold operations or ccnstructicn activities, such
as an application for permit to drill. However, where
on-lease gathering facilities are ccnstructed by an
individual who is neither the lessee nor the operator,
such activities constitute "commercial operations" and
are permissible only after obtaining a right-of-way
under sec. 28.

No authority exists in either sec. 28 of the Act
of Feb. 25, 1920, 30 O.S.C. « 185 (1S82) , or in the
regulations issued thereunder to support a request that
ELM refrain from collecting fa years cf tack use charges
for the unauthorized use of r igbts-of-way on the
Federal lands.

All persons dealing with the government are pre-
sumed to have knowledge of relevant statutes and duly
promulgated regulations.

Michael R. Bare. 88 IBLA 111 (July 31, 19«5)

Where ELM mails a notice to the first-drawn
applicant in a simultaneous oil and gas lease drawing
requiring the applicant to execute a lease offer and
tender the first year's rental in accordance with
43 CFR 3112.6-1 (a), the failure to return the rental
payment and executed lease offer within the 30-day
period properly results in rejection of the offer.
The offeror's absence from his address of record when
the notice was received at that address will not excuse
noncoapliance with 43 CFR 3112.6-1.

k ichard_Li_Knowles, 88 IBLA 120 (Aug. 1, 1985)

BLM's right to reappraise every 5 years a right-
of-way issued pursuant to sec. 28 of the Act of
Feb. 25, 192C, 30 O.S.C. $ 185 (1982) , is but one
factor that ELM has considered in arriving at an
adjusted geing rate for BLM rights-of-way. BLM's
adjusted geing rate is calculated by reducing by
30 percent the industry going rate fer r ights-cf- way
on private lands.

Gas Co.. 9 f New Mexico. 88 IBLA 240 (Sept. 3, 1965)

Cl L_ A 8D_G AS_£ E ASJS

GENERALLY

A protest within the meaning of 43 CFB 4.450-2 is
an objection "to any action proposed to be taken" in
any proceeding before the Bureau of Land Management. A

protest to the issuance cf an oil and gas lease filed
after the lease has issued by one net previously a
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GENERALLY—Continued

party to the case is not tiaely, and dismissal of such
a protest will be affirmed on appeal.

§isrra_Club_Le2al_Defense_ Fun

d

A_ I ncAC_Hat ur a 1_ Resources
Defense Council. Inc., California Wilderness Coalition,
84 I BLA

_
311 ~1JanT

_
77~l

" ““
~92 l7c7 37~

Where an oil and gas operator is assessed a

penalty for failure to obtain approval fro® the Eur eau
of Land Hanageaent under 43 CFR 3162.3-3 prior to con-
structing a f lowlin® in connection with an oil and gas
sell, but the penalty is assessed under a subsection of
the regulations which deals with an entirely different
regulation, and it appears that there is no assessment
prescribed for violation of 43 CFR 3162.3-3, the deci-
sion will be reversed.

WintershalJ. Oil § Gas Corp.., 85 IBLA 101 (Feb. 14,
1985)

“ “

When the lessee fails to pay rentals on or before
the anniversary date of the lease, and no oil or gas in
paying quantities is being produced on the leased
premises, the lease shall autooatically terminate by
operation of law pursuant to 30 O.S.C. $ 188(b) (1982).
The Secretary may reinstate the lease, pursuant to
30 O.S.C. 5 188(b) (1982), if the full rental is paid
within 20 days of the lease anniversary date and the
failure to timely pay the rental was justifiable or not
due to a lack of reasonable diligence. When the fail-
ure to tiaely pay the rental was due to the lessee's
own neglect, the failure to timely pay is neither jus-
tifiable nor demonstrative of reasonable diligence.
Therefore a petition for reinstatement under 30 O.S.C.
$ 188(c) (1982) must be rejected.

Edgaj^_B^St gfcD , 86 IBLA 72 (Apr. 10, 1985)

An oil and gas lease application must be rejected
pursuant to 43 CFR 3112.2-1 (d) (1982) where the
applicant uses as its address the address of another
person or entity in the business of providing
assistance to those participating in the simultaneous
oil and gas leasing system.

Oscar M ineral Gyp up , *3. 87 IBLA 48 (Hay 23, 1985)

When the lessee fails to pay rental on or before
the anniversary date of the lease, and no oil and gas
in paying quantities is being produced on the leased
premises, the lease shall automatically terminate by
operation of law pursuant to 30 O.S.C. $ 188(b) (1982).
The Secretary say reinstate the lease, pursuant to
30 O.S.C. $ 188(e) (1982), if the fall rental is paid
within 20 days of the leas® anniversary date and the
failure to timely pay the rental was justifiable or
not due to a lack of reasonable diligence. When the
failure to tiaely pay the rental was due to the les-
see’s own neglect, the failure to tiaely pay is neither
justifiable nor demonstrative of reasonable diligence.
Therefor®, a petition for reinstatement under 30 O.S.C.
% 188(c) (1982) must be rejected.

FtreedoB oi l Co,, lac.. 87 ibla 71 (Bay 28, 1905)

The Secretary of the Interior may properly
delegate the authority to suspend oil and gas leases,
and, the party to who* this authority is delegated Bay

EASES-- Continued

GENERALLY—Continued

act on behalf of the Secretary in approving applica-
tions fcr suspension.

American Resource Hanagement Corp. J£n Judicial Remand).,
ea~IELA 1 72~llug7~2 c7~1985F”"

ACQUIRED LARDS LEASES

Under 43 CFR 3101.2-3 (1980), a nonccape titi ve
over-the-counter offer for acquired lands which
included a request fcr less than an entire tract of
acquired land was required to describe the land by
course and distance between the successive angle points
of the boundary of the tract sought and was further
required to he accompanied by a map showing the land
sought. Where an offer did not so describe the land,
it could afford the offerer nc priority.

J2Ja£_!^_Chii.w£ 0 <)_Il 1 , 84 IBLA 300 (Jan. 2, 1985)

While the general Departmental policy is net tc
suspend oil and gas lease offers to await possible
future leasing of lands, the policy is Dot without
exception . Where circumstances warrant suspension and
suspension is not precluded by 43 CFR 2091.1, oil and
gas lease offers for acquired lands in the Nueces River
Project under the jurisdiction cf the Bureau of
Reclamation may be suspended until the Bureau of
Reclamation has completed its oil and gas management
plan for that area.

Pinero Cil Corn.. 84 IE LA 394 (Jan. 28, 1985)

BLR may properly reject an acquired lands
nonccapetitive cil and gas lease offer filed fcr public
domain lands.

Sam C. Be Reynolds. 85 IBLA 36 (Jan. 31, 1985)

In the absence cf a proper receptacle for the
receipt outside of established business hours of
personally delivered filings, it was not improper for a

ELH employee, prior to the opening of the Bid office,
to receive acquired, lands oil and gas lease offers in
the hallway of the ELH office on the condition that
they would, be tine and date stamped as of the opening
of the office. An individual who voluntarily declined
to submit his offer at that time cannot be heard later
'to claim unfair treatment and protest loss of pricrity
because the effer presented by hi® was machine tigs
stamped 1 minute after the opening of the office.

MlSi§i:J!£SSl£i£lE» 85 IBLA 48 (Feb. 6, 1985)

A noncompetitive oil and gas lease offer fcr
acquired land not within the area of the public land
surveys may properly describe the land in the offer by
metes and bounds giving the course and distance between
successive angle points on the boundary of the tract.

An oil and gas lease offer is considered t© be an
offer to lease any and all lands described therein.
The fact that part of a tract of land described 'in aa
oil and gas lease offer is unavailable for leasing does
not ordinarily require rejection of the entire lease
offer.

llSifJojlSIKE. 85 IBLA 270 (Bar. 6, 1985)
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The Hineral Leasing Act for Acquired Lands of 1947,
as amended, 30 U.S.C. §% 351-359 (1982), requires that
the consent of the administrative agency having juris-
diction over acquired land described in a lease appli-
cation be obtained prior to the issuance of a lease
for such land. Absent consent, the Department of the
Interior is without authority to issue a lease.

bea£d_Oil_Cq.£., 88 IBLA 268 (Sept. 4, 1985)

APPLICATIONS

Generally

Where an applicant for a simultaneous oil and gas
lease fails to designate a state prefix on the auto-
mated application fora, such application is properly
deemed unacceptable under 43 CFR 3112.3(a) (1983), and
the applicant is properly assessed a service charge cf
$75 per application form and all other filing fees are
returned.

ben ver _Resour ces i_I n , 84 IBLA 327 (Jan. 8, 1985)

Under 30 U.S.C. 226(b) (1982), lands within the
known geological structure of a producing oil or gas
field may be leased only by competitive bidding.
Where lands are determined to be within such a
structure after a simultaneous oil and gas lease
drawing but prior to issuance of a lease, a lease offer
for such lands must be rejected. The offeror has no
vested rights to issuance of a lease.

Where BLfl rejects a noncompetitive oil and gas
lease offer on the grounds the parcel sought to be
leased lies within a known geologic structure, in the
absence of supporting geological data in the record cn
appeal, a challenge to the determination requires the
decision be set aside as unsupported in fact.

Carolyn_Ji_McCutchin, 84 IBLA 368 (Jan. 24, 1985)

Under 30 U.S.C. $ 226(b) (1982), lands within the
known geologic structure of a producing oil or gas
field may be leased only by competitive bidding. Where
lands are determined to be within such a structure
after a simultaneous oil and gas lease drawing but
prior to issuance of a lease, a simultaneous oil and
gas lease application for such lands must be rejected.
The applicant has no vested rights to issuance of a

lease.

An applicant for a simultaneous oil and gas lease
who challenges a determination by BLH that land is
within the known geologic structure of a producing oil
or gas field has the burden of showing that the deter-
mination is in error.

R._K . _OiC o n ne 1 1 , 85 IBLA 29 (Jan. 30, 1985)

A successful applicant in a simultaneous oil and
gas lease drawing does not acquire a vested right to
obtain an oil and gas lease but merely obtains the
right rot priority of consideration should a noncom-
petitive oil and gas lease ultimately issue.

Wiliiaa_LJ._A^l§, 85 IBLA 66 (Feb. 11, 1985)

Cl L_ A ND_G AS_ I E ASES— Continued

APPLICATIONS—Continued

General ly--Continued

Pursuant to 30 U.S.C. ? 226(b) (1982), lands
within the geologic structure of a producing oil or gas
field may be leased only by competitive bidding. Where
the lands are determined to be within a known geologic
structure prior to issuance of a lease, a simultacecus
oil and gas lease offer for such lands must be rejected.

An applicant for a noncompetitive oil and gas
lease who challenges a determination that certain lands
are within the known geologic structure of a producing
oil or gas field has the burden of establishing that
the determination is in error. The determination will
not be disturbed in the absence of a clear and definite
showing of error.

E ve ly n_£^_ Bgckst uhl , 85 IELA 69 (Feb. 11, 1985)

Lands within a known geologic structure of a pro-
ducing oil or gas field may only be leased by competi-
tive bidding pursuant to 43 CFR 3120. A noncompetitive
oil and gas lease offer filed before the lands were
determined to be within a known geologic structure but
not accepted by the United States on the date of deter-
mination is properly rejected.

Zi-Hi-Jer nigan, 85 IBLA 138 (Feb. 20, 1985)

Under 3C U.S.C. « 226(b) (1982) land within the
known geciccic structure cf a producing oil or gas
field may only be leased by competitive bidding, and
where land is determined to be within such a structure
while a noncompetitive lease offei is pending, the
offer must be rejected.

An applicant for a noncompetitive oil and gas
lease who challenges a determination by the Geological
Survey that land is within the known geologic structure
of a producing cil cr gas field is required to show by
a preponderance of the evidence considered that the
determination is in error.

!33E2_ » 85 IELA 303 (Bar. 15, 1985)

Pursuant to 30 O.S.C. « 226(h) (1982), where a

portion of a ccnccmpetiti ve lease offer is determined
to he within a known geological structure of a produc-
ing cil or gas field, that portion within the known
geological structure may only be leased by competitive
bidding. Where lands are determined to be within a

known geological structure at any time prior to
issuance of a lease, an oil and gas lease offer for
such lands must be rejected. An applicant for an oil
and gas lease has no vested rights to issuance cf a

lease. The drawing cf a simultaneous oil and gas lease
application merely establishes the priority of filing
an offer; it does not create any property or contract
rights.

Satellite_83C5141, 85 IBLA 307 (Bar. 19, 1985)

An applicant for a noncompetitive oil and gas
lease whc challenges a determination that certain lands
are within the known geologic structure of a producing
oil or gas field has the burden of shewing that the
deter minaticn is in errer. Where appellant fails to

show error, the determination will be upheld.

Joh E rogan , 85 IBLA 379 (Bar. 26, 1985)
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Under 30 U.S.C. <» 226 (b) (1982), lands within the
Known geologic structure of a producing oil or gas
field aay be leased only by coapetitive bidding. Where
lands are deterained to be within such a structure
after a siaultaneous oil and gas lease drawing but
prior to issuance of a lease, a lease offer tor such
lands must be rejected. The offeror has no vested
rights to issuance of a lease.

Where BLH rejects a noncompetitive oil and gas
lease offer on the grounds the parcel sought to be
leased lies within a known geologic structure, in the
absence of supporting geological data in the record on
appeal, a challenge to the KGS determination requires
the decision be set aside as unsupported in fact.

Carolyn J. HcCutchin. 86 IBLA 13 (Bar. 29, 1985)

Pursuant to 30 U.S.C. « 226(b) (19S2), lands
within the Known geologic structure of a producing oil
or gas field Bay be leased only by coapetitive bidding
Where lands are deterained to be within such a

structure, a noncospetiti ve lease offer tor such lands
Bust be rejected.

An applicant for a noncompetitive oil and gas
lease who challenges a determination that the land is
within the Known geologic structure of a producing oil
or gas field has the burden of showing that the deter-
mination is in error.

Chaaplin_Pe t^olena_Coi , 86 IBLA 37 (Apr. 9, 1985)

Where an individual whose application has been
drawn with first priority for an oil and gas lease in
the siaultaneous leasing progran fails to subait the
signed lease offers or the advance rentals within
30 days of notice by BLH, the application Bust be
rejected, regardless of any justification which the
applicant say provide for his failure to timely
transmit the documents.

F. B iles Ezell. Sr.. 86 IBLA 146 (Apr. 25, 1985)

Lands within a known geologic structure of a

producing oil or gas field aay only be leased by
competitive bidding pursuant to 43 CFR Subpart 3120.
A noncoapetitive oil and gas lease offer filed before
the lands were determined to be within a Known geologic
structure but not accepted by the United States on the
date of determination is properly rejected.

S9Ei§_Si£^IlSson, 86 IBLA 168 (Apr. 25, 1985)

It is proper for BLH to reject a siaultaneous oil
and gas lease application submitted with uncollectible
filing fees. 43 CFR 3112.2-2 (c) (1982) disqualifies
siaultaneous oil and gas lease applications submitted
with uncollectible filing fees and requires payment of
the debt as a condition precedent to further partici-
pation in the siaultaneous leasing program.

An oil and gas lease application oust be rejected
pursuant to 43 CFR 3112.2-1 (d) (1982) where the
applicant uses as its address the address of another
person or entity in the business of providing
assistance to those participating in the simultaneous
oil and gas leasing system.

OIL AMD GAS LEASES—Ccntinued

APPLICATIONS—Continued

General ly— Cent inued

A simultaneously filed oil and gas lease applica-
tion which attains priority oust be rejected where the
applicant fails to submit the executed lease agreement
and first year's advance rental payaent within 30 days
after receipt of notice to do so, even where the appli-
cant has experienced a business disaster during that
period.

Joann S. Eennett. 87 IELA 121 (Hay 31, 1985)

Under 30 U.S.C. $ 226(b) (1982), lands within the
known geologic structure of a producing oil or gas
field aay be leased only by coapetitive bidding. Where
lands are deterained to be within such a structure
after a siaultaneous oil and gas lease drawing but
prior to issuance of a lease, a siaultaneous oil and
gas lease application for such lands must be rejected.
The applicant has no vested right to issuance of a

lease

.

An applicant fer a siaultaneous oil and gas lease
who challenges a determination by BLH that land is
within the Known geologic structure cf a producing cil
or gas field has the burden of showing the determina-
tion is in error.

Leonap_d_ I un ing , 87 IBLA 123 (Hay 31, 1985)

Where amended regulations define any person or
entity in the business of providing assistance to
participants in the Federal simultanecus leasing
progra® as cne who signs, prepares, completes , or
formulates applications, an entity which merely
provides an applicant with parcel recommendations in
the fora of parcel numbers only has not "formulated''*
the application within the neaniog of 43 CFR 3112.0-5
or 43 CFR 3112.2-4.

Ronald_Valscnte, 87 IBLA 197 (June 14, 1985)

One whe challenges a determination by the bureau
of Land Hanagement that land is within the Known geo-
logic structure of a producing oil or gas field has the
burden of shewing that the deter minaticn is in error.

Bonald_Cj_Aggl, 87 IBLA 255 (June 21, 1985)

Departmental regulation 43 CFR 3111„l-l(a)
requires that an over-the-counter ncncoapetitive cil
and gas lease offer be made on a current form approved
by the Director, or on unofficial copies of that fers
in current use. Copies aust be exact reproductions cn
one page of both sides cf the official approved form
without additions, omissions, or other changes cr
advertising. An oil and gas lease offer is properly
rejected if the two sides of the approved fori are
copied cn separate sheets cf paper.

Land determined to be within the Known geological
structure of a producing oil and gas field may be
leased only through competitive bidding and a ncncci-
petitive offer for such land is properly rejected.
Cne who believes the land should no longer be included
in a Known geological structure and wishes to obtain a

noncompetitive lease for the land must first petiticn
for rescissicn of the Kncwn geological determination.

Hatt hew_£i_Hays_e t_alJL , 88 IBLA 39 (July 10, 1915)

25£9E_3i4§ESi_§ES9£_iJ» y 1 IBLA 48 (Hay 23, 1985)
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BLfl say properly reject a siaultaneous oil and gas
lease application where the applicant failed to dis-
close that he received the assistance of any person
or entity in the business of providing assistance to
participants in the Federal stiaultaneous oil and gas
leasing progress,

Jaaeg.D. Buepgej, 88 IBLA 168 (Aug. 19, 1985)

land within a known geologic structure of a

producing oil or gas field Bay only b® leased by
competitive bidding pursuant to 43 CFR Subpart 3120.
A noncompetitive oil and gas lease offer filed before
lands sere deterained to fee within a known geologic
structure but not accepted by the United States on the
date of determination is properly rejected to the
extent of inclusion of such lands.

Paul Chachula , 88 13 LA 279 (Sept. 10, 1985)

An oil and gas lease offer is properly rejected
where the offer is deficient in the first year's rental
by sore than 10 percent.

Dorothy i.

D

avis , 88 XBiA 282 (Sept. 10, 1985)

A Feb. 1983 BLH decision barring an oil and gas
lease applicant fros further participation in simulta-
neous drawings pending the payment of an alleged debt
was not effective during the time the applicant had
to appeal and the timely filing of a notice cf appeal
suspended the effect of the decision. Thereafter,
when the second drawee for a parcel in the Har. 1983
drawing protests the selection of the barred applicant
as first drawee, the protest is properly dismissed
where the effect of the Board's ruling on the appeal
was to remove the bar to participation.

Jewell.Scott^^Jr^., 88 IBLA 307 (Sept. 17, 1985)

Under 30 U. S.C . § 226(b) (1982), lands within the
known geologic structure of a producing oil or gas
field aay be leased only by competitive bidding. Where
lands are determined to be within such a structure
after a siaultaneous oil and gas lease drawing but
prior to issuance of a leas®, a noncoapet itive lease
offer for such lands must be rejected.

An applicant fox a noncompetitive oil and gas
lease who challenges a determination that certain
lands are within the known geologic structure of a

producing oil or gas field has the burden of showing
that the determination is in error. Where the
applicant fails to show error, the determination will
be upheld.

Hary Lee H. Picon . 88 IBLA 356 (Sept. 26, 1985)

&tto£ngyg-An-Fgct fir_Aae£ts

Where first-drawn applicants for siaultaneous oil
and gas leases violate provisions of 43 CFR 3112.6-1,
by failing to submit the first year's advance rental
payment in the proper office within 30 days of notice
to do so, and by failing to offer payment personally or
through an attorney-in-fact, the offers must be
rejected

.

2Ii_MJL AS E S— Continued

A E FLIC ATICSS— Continued

Jfctcf Bjyj-in-Facj £r_a.g®j)t§— Continued

Under 43 CF H 3112.2-1 (t) and 43 CFR 3102.4 (1982),
a simultaneous oil and gas lease application must be
rendered in a manner to reveal the name of the appli-
cant, the name of the signatory, and their relationship,
where the signatory is an agent ox attorney-in-fact for
the applicant. Where an individual signs the applica-
tion as an attorney-in-fact it will be presumed, in
the absence of evidence tc the contrary, that the
individual is the attorney-in-fact for the applicant.

T«B.T. Partnership et al . JOn He consideration) . 88 XELS
13 (July l7”l 985)

description

Under 43 CFR 3101.2-3 (1980), a noncompetitive
over-the-counter offer for acquired lands which
included a request for less than an entire tract cf
acquired land was required to describe the land by
course and distance between the successive angle points
of the boundary of the tract sought and was further
required to be accompanied by a map showing the land
sought. fiber© an offer did not so describe the land,
it could afford the offerer nc priority.

John B. Cbitwccd HI , 84 IBLA 3C0 (Jan. 2, 1985)

An oil and gas lease offer for surveyed land or
land within a protracted survey must describe the land
by legal subdivision, section, township, and range. An
offer which fails to describe the land by secticn is
defective and, therefore, properly rejected.

Isa|elle_C^Chang, 86 IBLA 129 (Apr. 19, 1985)

BLK is not required to alter, modify , or ccrrect
an cver-t he- counter oil and gas lease offer in order to
provide an acceptable description cf land to be entered
on the offer.

John 1. Eukant, 88 IELA 51 (July 15, 1985)

Onder 43 CFR 3101.1-4 (a) (1981), the failure to
designate a meridian is not a fatal defect in the land
description in a noncompetitive oil and gas lease offer
for acquired lands, where the description, on its face,
uniquely delimits the land requested and ELM does net
have to go outside the offer fora itself to determine
exactly what lands the offer describes.

!®§JLSL.fiiI_JisS.a , IELS 268 (Sept. 4 , 1985)

The purpose of 43 CFB 3103.2-3 (1980) was to
require an oil and gas lease offer or tc provide a

description in the cf fee which is sufficient on its
face to delimit the lands in the offer, tf here the
land described is surveyed, the addition of qualifying
phrases to describe subdivisions does not make the
description improper. However, where excluded lands
are sat specifically identified in the offer, the offer
will be construed to encompass all the land described.

e# IBLA 282 (Sept. 10, 1985)

S^teili t e_Si57193_et „al , 85 IBLA 357 (Har. 25, 1S85)
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Drawings

Where a decision of a state office prematurely
rejects an oil and gas lease offer before the expira-
tion of a period of time granted to the offeror to
submit various documents, the rejection effectively
suspends the running of the time for compliance, and
where an appeal is timely taken from such a premature
rejection and the documents in question are submitted
during the pendency of the appeal, the submission will
be considered timely.

American_Petro£ina Co. o£ Texas, 85 I BL A 104 (Feb. 14,
1985)

'

Where a filing service is retained to rile oil and
gas lease applications on tehalf of a partnership and
instead files four applications, each bearing the name
of one partner, for the same parcel without any refer-
ence to the partnership or other parties in interest
and said applications are paid for with partnership
funds, the applications are partnership property. In
the absence of a disclosure of the partnership's
interest in such applications, 43 CFR 3102.2-7 (a)

(1981) has been violated. Moreover, as the holder of
an interest in more than one application, the partner-
ship has violated 43 CFR 3112.6-1 (1981) forbidding
multiple filings by a partnership for the same parcel.

Christopher F. Clancy. 85 IBLA 174 (Feb. 2b, 1985)

Where a simultaneous oil and gas lease application
is dated prior to the commencement of the filing period
and it is established that such misdating was merely
inadvertent and not done with an intent to obtain a

lease by fraud and that the application was signed dur-
ing the filing period, the misdating is a nonsubstan-
tive error which does not require the rejection of the
application

.

Satellite 8 305136. 85 IBLA 190 (Feb. 27, 1985)

Lands within a known geologic structure of a

producing oil or gas field may be leased cnly after
competitive bidding under the provisions of 43 CFR
3120. A noncompetitive oil and gas lease offer is
properly rejected where during the pendency thereof
the land is determined to be within the known geologic
structure of a producing oil or gas field.

V ictor_Si_Va n_D uzer , 85 IBLA 235 (Bar. 4, 1985)

BLB may properly reject a simultaneous oil and gas
lease application filed on behalf of an association
where the applicant failed to disclose the identity
of its members on Part B of the application for*
(Form 3112-6a (June 1981)) or a separate accompanying
sheet, as required by notice published in the federal
Register in accordance with 43 CFR 3102.5 (1983).

T IBLA 374 (Bar. 26, 1985)

Lands within a known geologic structure of a

producing oil or gas field may be leased only after
competitive bidding under the provisions of 43 CFR
3120. A noncompetitive oil and gas lease offer is
properly rejected where during the pendency thereof
the land is determined to be within the known geologic
structure of a producing oil or gas field. The drawing
of an application for a noncompetitive oil and gas
lease creates no vested rights in the applicant; it

CIL ASP GAS LE
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only establishes the priority to be accorded conflict-
ing applications.

J 2hn_P._Bgc2 an, 85 IBLA 379 (Bar. 26, 1985)

ELB may properly reject a first-drawn application
in a simultaneous oil and gas lease drawing where the
applicant has made reference to its qualificaticns file
number, but fcas net complied with the requirements of
43 CFR 3102.5 as incorporated in 43 CFR 3112.2-3,
which, together, require that the names of all parties
in interest be stated on the application or on a sheet
accompanying the application.

Associates , 85 IEL A 394 (Bar. 28 , 1985)

Failure of an applicant to date a simultaneous oil
and gas lease application in accordance with 43 CFR
3112.2-1 (c) (1982) dees net require rejection of the
application, where it is shewn that the application
was in fact signed during the filing period.

86 IEL A 29 (Apr. 3, 1985)

BLB may properly reject a simultaneous oil and gas
lease application where the applicant failed to dis-
close on Part E of his application fora (Form 3112-6a
(June 1981)) the identity of the filing service which
assisted him in filing the aoplication, in accordance
with 43 CFR 3112.2-4. Failure to disclose will be
treated as a substantive defect.

Ca^l gatuszek^ 2a h * Holley, 86 IBIA 124 (Apr. 16,
1985)

ELB may properly reject a simultaneous oil and
gas lease application where the applicant failed to
disclose that he received the assistance of any persen
or entity in the business of providing assistance to
participants in the Federal simultaneous oil and gas
leasing program.

Jfi£n_SA_22.£eai2, 86 IBLA 131 (Apr. 22, 1985)

Where an applicant gained first priority in a

drawing, but issuance of a noncompetitive lease was
delayed, first by litigation and subsequently by a
Secretarial order, and during the interim part cf the
land in that parcel was designated as within the known
geologic structure of a producing oil or gas field, the
application was properly rejected as to the land so
designated

.

ga rs_lA_ R ifihg an , 86 IBLA 143 (Apr. 23, 1985)

An automated simultaneous cil and gas lease
application Eart E, fora 3112-6a, which is unsigned is
properly feund to be unacceptable.

Satellite_6 3C9230, 87 IBLA 93 (Bay 3C, 1985)
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If the identity of the holder of an interest in an
oil and gas lease application is not disclosed on the
application form, the application must be rejected for
failure to disclose a party in interest. If a person
has an interest in more than one application filed for
the same parcel, the application must be rejected as
constituting a prohibited multiple filing.

"Interest in an oil and gas lease or offer."
Where an applicant for an oil and gas lease has
executed a note entitling the holder to 80 percent
of the proceeds fro® a Federal oil and gas lease,
the holder of the note has an interest in the oil
and gas lease pursuant to 43 CFR 3100.0-5 (b) (1982).

Jo3h^a_Basi n_Pa riDgrghi£^_Taylor_Easin_Partngrsbi£ JL

5kaSi§._fi®siS._£S£taSESl>i£^_ 8eso2 oic; Pa leozoic_Joi.pt
Venture, 87”IbLa'T79 ljune~137~l985)

Under 43 CFR 3112.2-1 (b) and 43 CFR 3102.4 (1982),
a simultaneous oil and gas lease application must be
rendered in a manner to reveal the name of the appli-
cant, the name of the signatory, and their relationship,
where the signatory is an agent or attorney-in-fact for
the applicant. Where an individual signs the applica-
tion as an attorney-in-fact it will be presumed, in
the absence of evidence to the contrary, that the
individual is the attorney-in-fact for the applicant.

T.

E

iTi_Partnershi£ et al. 12S_ R ® consider a tion£, 88 IBLA
1“ (July 17 1985)

BLH may properly reject a simultaneous oil and gas
lease application where the applicant failed to dis-
close that he received the assistance of any person
or entity in the business of providing assistance to
participants in the Federal stimultaneous oil and gas
leasing prograa.

Jases_Di_Buerjel, 88 I BLA 168 (Aug. 19, 1985)

Filing

Prior to the July 23, 1983, amendment to 43 CFS
3110.2 (1983), which prohibited the withdrawal of an
application filed under the automated simultaneous oil
and gas leasing system, an application could be with-
drawn provided the withdrawal was in /Writing and was
received by BLH prior to the close of the filing period.

Where an applicant for a simultaneous oil and gas
lease fails to designate a state prefix on the auto-
mated application fora, such application is properly
deemed unacceptable under 43 CFR 3112.3 (a) (1983) , and
the applicant is properly assessed a service charge of
$75 per application fora and all other filing fees are
returned

.

* 8 ** ISLA 327 (Jan. 8, 1985)

BLH aay properly reject an acquired lands
noncompetitive oil and gas lease offer filed for public
domain lands.

Sam_g J._Slc[ieynolds, 85 1BL A 36 (Jan. 31, 1985)

9IL„MP_G&S_L EASES—cent inued

AEELICATICKS— Continued

Filing--Continued

Where a filing service is retained to file oil and
gas lease applications cn behalf cf a partnership and
instead files four applications, each bearing the name
of cne partner, for the same parcel without any refer-
ence to the partnership cr other parties in interest
and said applications are paid for with partnership
funds, the applications are partnership property. In
the absence of a disclosure of the partnership's
interest in such applications, 43 CPB 3102.2-7 (a)

(1981) has been violated. Boreover , as the holder cf
an interest in sore then cne application, the partner-
ship has violated 43 CFS 3112.6-1 (1981) forbidding
multiple filings by a partnership for the same parcel.

Sfe£i§i2£her_

f

A_Cl an cj£ , 85 I6LA 174 (Feb. 26, 1965)

Where a simultaneous oil and gas lease application
is dated pr or to the commencement of the filing peried
and it is established that such misdating was merely
inadvertent and not done with an intent to obtain a

lease by fraud and that the application was signed dur-
ing the filing period, the misdating is a nonsubstan-
tive error which does act require the rejection of the
application.

Satel lit e 63C5136, 35 IBL& 190 (Feb. 27, 1985)

Where first-drawn applicants for simultaneous cil
and gas leases violate provisions of 43 CFR 3112.6-1,
by failing tc submit the first year's advance rental
payment in the proper office within 30 days of notice
to do so, and by failing to offer payment personally or
through an attorney-in-fact, the offers must be
re jected

.

Satellite 8307193 et al. . 85 IBLA 357 (Har. 25, 1985)

An automated simultaneous oil and gas lease
application Fart E, fora 3112-6a, which is unsigned is
properly feund to be unacceptable.

§atellite_83C9220, 87 IBLA 93 (Bay 30, 1985)

Where amended regulations define any person or
entity in the business of providing assistance to
participants in the Federal simultaneous leasing
program as cne who signs, prepares, completes , or
formulates applications, an entity which merely
provides an applicant with parcel recommendations in
the fora of parcel numbers only has not "formulated"
the application within the meaning cf 43 CFR 3112. C-5
or 43 CFR 3112.2-4.

SonalsL-Valsonte, 8? IELA 197 (June 14, 1985)

Under 43 CFR 3112.2-1 (fc) and 43 CFR 31C2.4 (1982)

,

a siaultanecus oil and gas lease application oust be
rendered in a manner to reveal the name of the appli-
cant, the nans of the signatory, and their relationship,
where the signatory is an agent or attorney-in-fact fer
the applicant, where an individual signs the applica-
tion as an attorney-in-fact it will be presumed, in
the absence of evidence to the contrary, that the
individual is the attorney-in-fact for the applicant.

13 (July 1, 1985)
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Departmental regulation 43 CFR 3111.1-1 (a)

requires that an over-the-counter noncompetitive oil
and gas lease offer be made on a current fora approved
by the Director,, or on unofficial copies of that fora
in current use. Copies oust be exact reproductions on
one page of both sides of the official approved fores
without additions* omissions, or other changes or
advertising. An oil and gas lease offer is properly
rejected if the two sides of the approved fora are
copied on separate sheets of paper.

Batthew C. Hays et al.. 88 IBtA 39 {July 10* 1985)

Bhere BLS5 sails a notice to the first-drawn
applicant in a simultaneous oil and gas lease drawing
requiring the applicant to execute a lease offer and
tender the first year's rental in accordance with
43 CFB 3112.6-1 (a)* the failure to return the rental
payment and executed lease offer within the 30-day
period properly results in rejection of the offer.
The offeror's absence froe his address of record when
the notice was received at that address will not excuse
noncomplian ce with 43 CFB 3112.6-1.

fii£lli.£.d_Li_Knowles, 88 IBLA 120 (Aug. 1* 1985)

ahere ELM sails a notice to the first-drawn
applicant in a sinultaneous oil and gas lease drawing
requiring the applicant to execute a lease offer and
to tender the first year's rental in accordance with
43 CFB 3112.6-1 (a), the failure to return the rental
payment and executed lease offer within the 30-day
period properly results in rejection of the offer.

Lottery, Bisk, BO, .Ltd.* 83 IBLA 160 (Aug. 15, 1985)

A Feb. 1983 BLf! decision barring an oil and gas
lease applicant from further participation in sisulta-
neous drawings pending the payment of an alleged debt
was not effective during the tisse the applicant had
to appeal and the timely filing of a notice of appeal
suspended the effect of the decision. Thereafter,
when the second drawee for a parcel in the Bar. 1983
drawing protests the selection of the barred applicant
as first drawee, the protest is properly dismissed
where the effect of the Board's ruling on the appeal
was to remove the bar to participation

.

ilil^lI-Scott^Jr^, 88 IBLA 307 (Sept. 17, 1985)

Sole_Party_in Interest

Where a filing service is retained to file oil and
gas lease applications on behalf of a parnership and d

instead files four applications, each bearing the aaae
of one partner, for the same parcel without any refer-
ence to the partnership or other parties in interest
and said applications are paid for with partnership
funds, the applications are partnership property . In
the absence of a disclosure of the partnership's
interest in such applications, 43 CFB 3102 .2-7 (a)

(1981) has been violated. Moreover, as the holder of
an interest in aore than one application, the partner-
ship has violated 43 CFB 3112.6-1 (1 981) forbidding
multiple tilings by a partnership for the same parcel.

Q])£isto£heE_Fi_Clancy, 85 IBLA 174 (Feb. 26, 198.)

OIL ASP GAS LEASES
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Sole_Party_in Interest—Continued

If the identity of the holder of an interest in an
oil and gas lease application is not disclosed ca the
application fora, the application sost be rejected for
failure to disclose a party in interest. If a person
lias an interest in acre than one application filed for
the saae parcel, the application sust be rejected as
constituting a prohibited multiple filing.

"Interest in an oil and gas lease or offer."
SJhere an applicant for an oil and gas lease has
executed a nete entitling the holder to 60 percent
of the proceeds froa a Federal oil and gas lease,
the bolder of the note has an interest in the oil
and gas lease pursuant to 43 CFB 31C0.0-5 (b) (1982).

J2shu^Basin_Pa1ineSShii Jfc_la2lo£_Jasin_PartneisMii
Shasta„Basin_|artnershipi_Hesc2ciSrialsczoic_Joii!t
Venture, 87 IBLA 179 (June 13, 1985)

ASSIGNMENTS OB TBASJSFBBS

Under 3C O.S.C, § 188(c) (1982), the Secretary is
without authority to reinstate an oil and gas lease
terminated by operation of law for failure to pay
annual rental tisely where the lessee fails to submit
the full amount of rental due within 20 days of the
anniversary date of the lease.

Bhere the assignment of an oil and gas lease is
pending before the Bureau of Land Management, the
assignor is responsible fcr the performance of all
obligations under the lease until the assignment has
been approved. The failure of the Bureau of Land
Management to approve an assignment by the rental due
date does not excuse or justify the nonpayment cr late
payseat of the rental.

Jerry D. lowers, 85 I El A 116 (Fek. 15, 1905)

Under 30 U.S.C. § 188(c) (1982), the Department
has no authority to reinstate an oil and gas lease
terminated by operation of law for failure to pay
annual rental timely where the lessee fails to submit
the full amount of rental due within 20 days of the
anniversary date of the lease.

Where a proposed assignment of an oil and gas
lease has not been approved by BiH and the lease has
automatically terainated by operation of law for
failure tc pay rental tiaely, only the original lessee
as holder of record of the lease, and not the potential
assignee, say petition to haw® the lease reinstated
pursuant to 43 O.S.C. $ 188(c) (1902).

Ot to ,C. . Svancara, .Grete Svancaya, 87 IB1A 319 (June 25,
1985)

A BLH decision requesting a new bond for an oil
and gas lease prior to approval of assignment of the
lease will be upheld ahere the assignee disputes the
amount of the required bond but fails to establish
error in BLM's determination of the bond asount.

l2£e§UiIiIo 88 IBLA 64 (July 22, 1985)

BOH A FIDE PUBCHfiSEB

The protection afforded by 30 U.S.C. $ 184(h) (2)

(1982) to a bona fide purchaser of an oil or gas leas®
which issued noncompetitive!? applies only where the
predecessors- in- interest were in violation of sose pro-
vision of the Act, such as the acreage lioifat iens „ It



76

OIL AND GAS LEASES— Continued

BONA FIDE PUBCHASEB— Continued

does not apply where the lease was erroneously issued
for lands not subject to noncompet it ive leasing.

where the assignee of an oil and gas lease is
chargeable with actual or constructive knowledge of the
fact that the lease iaproperly issued, the assignee nay
not assert bona fide purchaser status pursuant to
30 U.S.C. ft 184(h)(2) (1982).

Lee Oil Properties, Inc., et al., 85 IBLA 287
(Mar7“l3 , 1985)

BONDS

A BLN decision requesting a new bond for an oil
and gas lease prior to approval of assignment of the
lease will be upheld where the assignee disputes the
amount of the required bond but fails to establish
error in BLN's determination of the bond amount.

Forest _Gr ay , 88 IBLA 64 (July 22, 1985)

CANCELLATION

The protection afforded by 30 U.S.C. ft 184(h) (2)

(1982) to a bona fide purchaser of an oil or gas lease
which issued noncompetitively applies only where the
predecessors-in-interest were in violation of some pro-
vision of the Act, such as the acreage limitations. It
does not apply where the lease was erroneously issued
for lands not subject to noncompetitive leasing.

Where the assignee of an oil and gas lease is
chargeable with actual or constructive knowledge of the
fact that the lease improperly issued, the assignee may
not assert bona fide purchaser status pursuant to
30 U.S.C. ft 184(h)(2) (1982).

Where it is shown that an oil and gas lease which
improperly issued embraces lands presently known
to contain valuable deposits of oil or gas, the
Department may not, consistent with 43 CFR 3108.3(e),
administratively cancel such lease, but, rather, must
commence suit in Federal court to obtain a judicial
cancellation of the lease.

bge_Qil_ProEgr4ig5x_lnc i^ et al*., 85 IBLA 287
7 Mar . 13, 1985)

The Secretary of the Interior has the authority
to cancel any oil and gas lease issued contrary to law
because of the inadvertence of his subordinates.

Where an oil and gas lease has inadvertently been
issued for land that was the subject of a then current
lease in good standing, the later lease is properly
canceled to the extent that it conflicts with the
earlier lease.

L_&_B_La nd_Lease_Groi)£_8 2- 3, 88 IELA 221 (Aug. 28, 1985)

CIVIL ASSESSMENTS AND PENALTIES

When the Bureau of Land Management cites an oil
and gas lessee for an incident of noncompliance for a

safety violation, the failure to have a belt guard
on a pimp jack, the Bureau of Land Management may not
assess the lessee a penalty for ncnconpliance if the
lessee, acting in good faith, has complied timely with
the terms of the order and if the purpose of the order,
ensuring safety, has been fulfilled. No penalty will

QIt_4ND_GAS_i,EASES—continued

CIVIL ASSESSMENTS AND PENALTIES— Continued

be imposed where the cited "hazard" is so minimal that
the risk of actual harm is virtually nonexistent.

Chin o ok Resources. Inc T . 85 IBLA 5 (Jan. 30, 1985)

Where an oil and gas operator is assessed a

penalty for failure to obtain approval from the Eureau
of land Management under 43 CEB 3162.3-3 prior to con-
structing a flowline in connection with an oil and gas
well, but the penalty is assessed under a subsection of
the regulations which deals with an entirely different
regulation, and it appears that there is no assessment
prescribed for violation of 43 CEB 3162.3-3, the deci-
sion will be reversed.

Uintgrshall 0^1 6 Ga$ Cgpp t . 85 IBLA 101 (Feb. 14,
1985)

Failure to have more than one valve effectively
sealed, as required by 43 CFB 3 162 . 7-4 (b) (1 ) , requires
an assessment of $250 for each unsealed valve, in
accordance with 43 CFR 3163.3 (j), because each failure
is a specific instance of noncompliance.

Central Jxchange^ Inc.. 87 IBLA 332
“(June 267 19857 ~ 92 I.D. 281

COMPETITIVE LEASES

The Secretary of the Interior has the discretion-
ary authority to reject a high bid in a competitive
oil and gas lease sale where the record discloses a

rational basis for the ccnclusicn that the amount of
the bid was inadequate. The explanation provided must
inform the bidder of the factual basis of the decision
and must be sufficient for the Board to determine the
correctness of the decision if disputed on appeal.

Where a competitive oil and gas lease high bid is
not clearly spurious or unreasonable on its face and
the record fails to disclose a sufficient factual basis
for the conclusion that the bid is inadequate, the
decision will be set aside and the case remanded for
compilation of a more complete record and readjudica-
tion of the bid.

5lJ2i!_£222_!!i§iJi , 85 IELA 135 (Feb. 19, 1985)

?i£l*3§l_9 hear n , 87 IELA 168 (June 13, 1985)

The Secretary of the Interior has the discreticn-
ary authority to reject a high bid in a competitive cil
and gas lease sale where the record discloses a rational
basis for the conclusion that the amount of the bid was
inadequate. The explanation provided must inform the
bidder of the factual basis of the decision and must be
sufficient fer the Beard to determine the correctness
of the decision if disputed on appeal.

The Department is entitled to rely on the reasoned
analysis of its technical experts in natters concerning
geologic evaluation of tracts of land offered at a sale
of competitive cil and gas leases. Where a decision to
reject a bid has keen made in a careful and systematic
manner utilizing the advice of such experts, the
decision will not be reversed, even though the deter-
mination may be subject to reasonable differences of
opinion, where an appellant fails to meet its affirma-
tive obligation to establish that its kid is a reason-
able reflection of fair market value.

C a n_ N e Ison, 85 IBLA 156 (Feb. 25, 1985)
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The Secretary of the Interior has the discretion-
ary authority to reject a high bid in a competitive
oil and gas lease sale where the record discloses a

rational basis for the conclusion that the amount of
the bid was inadequate. The explanation provided Bust
inform the bidder of the factual basis of the decision
and «ust be sufficient for the Board to determine the
correctness of the decision if disputed on appeal.

Share a competitive oil and gas lease high Ibid is
not clearly spurious or unreasonable on its face and
the record fails to disclose a sufficient factual basis
for the conclusion that the bid is inadequate, the
decision Mill be set aside and the case reaanded for
compilation of a sore complete record and readjudica-
tion of the bid.

Bhen the Government rejects a competitive oil and
gas lease high bid because it was less than the presale
tract valuation, the bidder must not only disprove
the Government's fair market estimates, but must also
prove that his bids constitute fair market value. How-
ever, appellant does not bear this burden until after
the Government has established a priaa facie case sup-
porting its estimates.

Burton/Hawks, Inc. . 85 IBLA 193 (Feb. 27, 1985}

Where production is had under a state spacing
order which would be attributable on a pro rata basis
to Federal mineral interests within the spacing unit,
such production priaa facie establishes that the
Federal land is within a known geologic structure of
a producing oil and gas field, even where the United
States has not consented to the coaaunitization of
the Federal interests pursuant to the state spacing
order

.

Lee Oil Properties. Inc, , et al t , 85 IBLA 287
(Mar. 13, 1985f“*

The requirement that a bidder in a competitive oil
and gas lease sale must submit one-fifth of the bid
amount with his bid is mandatory and will not be waived.

Dolton H. Simmons. 85 IBLA 297 (Mar. 13, 1985}

The Secretary of the Interior has the discretion-
ary authority to reject a high bid in a competitive
oil and gas lease sale where the record discloses a
rational basis for the conclusion that the amount of
the bid was inadequate. The explanation provided oust
inform the bidder of the factual basis of the decision
and must be sufficient for the Board to determine the
correctness of the decision if disputed on appeal.

The Department is entitled to rely on the reasoned
analysis of its technical experts in matters concerning
geologic evaluation of tracts of land offered at a sale
of competitive oil and gas leases. Where a decision to
reject a bid has been made in a careful and systematic
sanner utilizing the advice of such experts, the
decision will not be reversed, even though the
determination say be subject to reasonable differences
of opinion, where an appellant fails to meet his
affirmative obligation to establish that his bid is a
reasonable reflection of fair market value.

M2“SlI_?i£ear, 86 IBLA 8 (Mar. 29, 1985)

OIL AM D GAS , LEASES-- Cent i nued

COBPETITIVF LEASES—Con tinned

Where a competitive oil and gas lease high bid is
not clearly spurious or unreasonable on its face and
the record fails to reveal sufficient data in support
of the decision to reject such bid, the decision will
be set aside and the case remanded for compilation of a

sore complete record and read judication of the bid.

Suzanne Walsh. 86 IBLA 83 (Apr. 11, 1985)

Shere a competitive oil and gas lease high bid is
not clearly spurious or unreasonable on its face and
the record fails to disclose a sufficient factual basis
for the conclusion that the bid is inadequate, the
decision will be set aside and the case remanded for
compilation of a more complete record and xeadjodica-
tion of the bid. A record that does not reveal the
estimated minimum acceptable value fer a parcel and
sufficient factual data to establish its priaa facie
correctness cannot support rejection of the high bid
for the parcel.

t role ca_Cor £ . » 86 IEIA 252 (May 2, 1985)

The rejection or the high bid for an oil and gas
lease offered at a competitive lease sale will be
affirmed where the administrative record shows that the
such higher value of the parcel set by 01M was the
product of careful and reasoned analysis, and appellant
neither demonstrates error in BLM's appraisal nor
establishes that, his bid accurately reflects the actual
fair market value.

sLa_.Mi_J5Slig.EB22 » 87 IELA 76 (Hay 28, 1985)

Where a decision to reject a competitive oil and
gas lease sale high bid has bees made in a careful and
systematic manner utilizing the advice of Departmental
experts and the record discloses a rational basis for
the conclusion that the bid is inadequate, such a deci-
sion will net be overturned on appeal.

ESi££2S§ii_lE£i* 88 IBLA 166 (Aug. 19, 1985)

CCKSEBT CF AGEKCY

The Mineral Leasing Act for Acquired Lands, as
aggnded, 30 0 . S.C . § 351 (1982), requires that the
consent of the administrative agency having jurisdic-
tion over acquired land described in a lease offer be
obtained prior to the issuance of a lease for such
land. Where the Corps of Engineers does not consent to
lease because its research testing could be affected by
a drilling operation, the Department of the Interior is
without authority to lease.

S am P. Jcnes JOn Judicial Remand)., 84 IBLA 331 (Jan. 11,
1985)

Shile t be general Departmental policy is not to
suspend oil and gas lease offers to await possible
future leasing of lands, the policy is not without
exception. Bhere circumstances warrant suspension and
suspension is not precluded by 43 CFR 2C91.1, oil and
gas lease offers for acquired lands in the Nueces River
Project under the jurisdiction of the Bureau cf
Reclamation may be suspended until the Bureau of
Reclamation has completed its oil and gas management
plan for that area.

iij3SEfi_2Ai_££IEa.* 84 IBLA. 394 (Jan. 28, 1985)
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The Bineral Leasing Act for Acquired Lands of 1947,
as amended, JO U.S.C. 351-359 (1982), requires that
the consent of the administrative agency having juris-
diction over acquired land described in a lease appli-
cation be obtained prior to the issuance of a lease
for such land. Absent consent, the Department of the
Interior is without authority to issue a lease.

Beard Oil Co. . 88 IBLA 268 (Sept. 4, 198b)

DESCRIPTION OF LAND

A noncompetitive oil and gas lease offer for
acguired land not within the area of the public land
surveys may properly describe the land in the offer by
metes and bounds jiving the course and distance between
successive angle points on the boundary of the tract.

An oil and gas lease offer is considered to be an
offer to lease any and all lands described therein.
The fact that part of a tract of land described in an
oil and gas lease offer is unavailable for leasing dees
not ordinarily require rejection of the entire lease
offer.

2ruce_ An d arson , 85 IELA 270 (Bar. 6, 1985)

An cil and gas lease offer for surveyed land or
land within a protracted survey oust describe the land
by legal subdivision, section, township, and range. An
offer which fails to describe the land by section is
defective and, therefore, properly rejected.

Isa bell e_C A_Chang, 86 IBLA 129 (Apr. 19, 1985)

ELM is not required to alter, modify, or correct
an over-the-counter oil and gas lease offer in order to
provide an acceptable description of land to be entered
on the offer.

Jgh n_T_. _Luk an t , 88 IBLA 51 (July 15, 1985)

Under 43 CFR J101.1-4(a) (1981), the failure to
designate a meridian is not a fatal defect in the land
description in a noncompetitive oil and gas lease offer
for acquired lands, where the description, on its face,
uniguely delimits the land requested and BLB does not
have to go outside the offer form itself to determine
exactly what lands the offer describes.

Beard_Oil_Co i , 88 IBLA 268 (Sept. 4, 1985)

DISCRETION TO LEASE

While the general Departmental policy is not to
suspend oil and gas lease offers to await possible
future leasing of lands, the policy is not without
exception. Shore circumstances warrant suspension and
suspension is not precluded by 43 CFR 2091.1, oil and
gas lease offers tor acquired lands in the Nueces River
Project under the jurisdiction of the Bureau of
Reclamation may be suspended until the bureau of
Reclamation has completed its oil and gas management
plan for that area.

2iB§E£_2ii_Corpi , 84 IBLA 394 (Jan. 28, 1985)

0 IL_ AND_G£S_iE ASgS— Continued
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The Secretary of the Interior has the discretion-
ary authority to reject a high bid in a competitive
oil and gas lease sale where the record discloses a
rational basis for the conclusion that the amount cf
the bid was inadequate. The explanation provided must
inform the bidder of the factual tasis of tbe decision
and must be sufficient fer the Board to determine the
correctness of the decision if disputed on appeal.

Where a competitive oil and gas lease high bid is
not clearly spurious or unreasonable cn its face and
the record fails to disclose a sufficient factual basis
for the conclusion that the bid is inadequate, the
decision will be set aside and the case remanded for
compilation of a more complete record aDd readjudica-
tion of the bid.

ESSfii-Cfiix.DiS.Ai, 85 IBLA 135 (Feb. 19, 1985)

Eurton/Hawks. Inc.. 85 IBLA 193 (Feb. 27, 1985)

Hichael_Shearn, 87 IBLA 168 (June 13, 1985)

The Secretary of the Interior has the discretion-
ary authority to reject a high bid in a competitive cil
and gas lease sale where the record discloses a rational
basis for the conclusicn that the amount of the bid was
inadequate. The explanation provided must inform the
bidder of the factual basis of tbe decision and must be
sufficient for the Eoard to determine the correctness
of the decision if disputed on appeal.

The Department is entitled to rely on the reasoned
analysis of its technical experts in natters concerning
geologic evaluation of tracts of land offered at a sale
of ccnpetitive cil and gas leases. Where a decision to
reject a bid has been made in a careful and systematic
manner utilizing the advice of such experts, the
decision will not be reversed, even though the deter-
mination may be subject to reasonable differences cf
opinicn, where an appellant fails to meet its affirma-
tive obligation to establish that its bid is a reason-
able reflection of fair market value.

Can Nelson . 85 IBLA 156 (Feb. 25, 1985)

The Secretary of the Interior has the discretion-
ary authority to reject a high bid in a competitive
oil and gas lease sale where the record discloses a

rational basis for the conclusicn that the amount of
the bid was inadequate. The explanation provided fust
inform the bidder of the factual basis of the decision
and must be sufficient fer the Board to determine the
correctness of the decision if disputed on appeal.

The Department is entitled to rely on the reasoned
analysis of its technical experts in matters concerning
geologic evaluation cf tracts of lard offered at a sale
of competitive oil and gas leases. Where a decisicn tc
reject a bid has been made in a careful and systematic
manner utilizing the advice of such experts, the
decision will not be reversed, even though the
determination may be subject to reasonable differences
of opinicn, where an appellant fails to meet his
affirmative obligation to establish that his bid is a

reasonable reflection of fair market value.

ii£i!£ll_§£§§£ * 86 IBLA 8 (Bar. 29, 1985)

Where a competitive oil and gas lease high bid is
not clearly spurious or unreasonable on its face and
the record fails to reveal sufficient data in support
of the decision to reject such bid, tbe decision will
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be set aside and the case remanded for compilation of a

more complete record and readjudication of the bid.

S]iza nne_R al. sh , 86 IELA 83 (Apr. 11, 1985)

The statutory withdrawal pursuant to the Act of
Sept. 19, 1914, 38 Stat. 714, of certain lands from
location, entry, or appropriation under the public
land and mineral laws does not constitute a per se
withdrawal from mineral leasing. Leases issued pur-
suant to the subsequently enacted hineral Leasing Act
of 1920, 30 O.S.C. $$ 181-287 (1982), are generally
not considered to constitute a location, entry, or
appropriation of the public lands embraced therein as
these terms refer to acts by which a claim of title to
the land is initiated.

Douglas H*_Willson*_W* G. Boonenterg, 86 1BLA 135

7 Apr . 227 1985)
~ 92 X. C. 153

Where a competitive oil and gas lease high bid is
not clearly spurious or unreasonable on its face and
the record fails to disclose a sufficient tactual basis
for the conclusion that the bid is inadequate, the
decision will be set aside and the case remanded for
compilation of a more complete record and roadjudica-
tion of the bid. A record that does not reveal the
estimated minimus acceptable value tor a parcel and
sufficient factual data to establish its prima facie
correctness cannot support rejection of the high bid
for the parcel.

IItes_Petr oleua_Qor£i , 86 IbLA 252 (0ay 2, 1985)

The rejection of the high bid for an oil and gas
lease ottered at a competitive lease sale will be
affirmed where the administrative record shows that the
much higher value of the parcel set by Bin was the
product of careful and reasoned analysis, and appellant
neither demonstrates error in BLH's appraisal nor
establishes that his bid accurately reflects the actual
fair market value.

J . U. HcTier na n. 87 IBLA 7b (Hay 28, 1985)

Where a decision to reject a competitive oil and
gas lease sale high bid has been made in a careful and
systematic manner utilizing the advice of Departmental
experts and the record discloses a rational basis for
the conclusion that the bid is inadequate, such a deci-
sion will not be overturned on appeal.

Pe troves

t

A_ I nc^ , 88 IBLA 166 (Aug. 19, 1985)

DRILLING

Where a blizzard prevented a drilling rig from
reaching a drill site in time to begin operations
before the Nov. 30 expiration date of the lease,
and a lease suspension was therefor granted effective
Nov. 1, to "terminate automatically on the tirst of the
month in which actual approved drilling operations are
commenced," and such operations were commenced on
Dec. 7, the new expiration date of the initial lease
term was Dec. 31. Because the resultant dry hole was
drilled, finished, plugged, and abandoned by Dec. 25,
no drilling operations were in progress at the close of

OIL AN D G AS LEASES— Continued

CHILLING— Continued

Dec. 31, and the lease expired. The drilling opera-
tions previously concluded did not qualify the lease
for a 2-year extension.

milestone Petroleum* Inc** Phillips Cil Co.. 85 IELA
96 |Feb.~14 ,

19857”

Approval of an application for a permit to drill
has been identified by the Department as an action
categorically excluded from the provisions of the
National Environmental Policy Act requiring preparation
of an environmental assessment (EA) or environmental
impact statement (EIS) . However, in exceptional
circumstances approval of an application for a permit
to drill raises sufficient concern to warrant the
preparation of an EA. An EA is proper when there is
reason to believe the proposed action might pose a

threat to a threatened or endangered species.

A determination that a proposed action will net
have a significant impact on the quality of the human
environment will be affirmed on appeal if the record
establishes that a careful review of environmental
problems has been made, relevant areas of environmental
concern have been identified, and the final determina-
tion is reasonable. The party challenging a deter-
mination must show that the determination was premised
on a clear error of law, a demonstrable error of fact,
or that the analysis failed to consider a substantial
environmental questicn cf material significance to the
action for which the analysis was prepared. Here
differences cf opinion provide nc basis tor reversal
if ELH's decision is reasonable and supported by the
record on appeal.

The proximity of the proposed action to national
park lands is a material factor to be considered in the
analysis of the intensity or severity of the impact of
the proposed action on the human environment. When the
official having responsibility for managing parklands
near the site of the proposed action expresses an
opinion that the preposed action may cr will adversely
affect the park ecosystem, that opinion should te
afforded substantial weight in the EA.

The degree to which the proposed action may te
considered as highly controversial is a material factor
to be considered in the analysis of the intensity cr
severity of the impact of the proposed action on the
human environment. However, the mere fact that persons
or organizations oppose the proposed action does net
per se render the action "highly controversial," as the
term properly refers to cases where a substantial dis-
pute exists as to the size, nature, or effect cf the
action. Even when certain aspects cf a proposed action
may te deemed highly controversial, an EIS need net te
prepared if the effects giving rise to the controversy
have teen adequately mitigated.

Connected action must te considered to te a part
of the proposed action when determining whether a pro-
posed action will have a significant effect on the
human environment. Connected actions include those
which: (i) automatically trigger other actions which
may require an EIS; (ii) cannot cr will not proceed
unless other actions are undertaken previously cr
simultaneously; or (iii) are interdependent parts of
a larger action and depend on the larger action fer
their justification.

When making a determination whether a proposed
action will have a significant effect on the human
environment, the cumulative effect cf the proposed
action and other actions not connected with the pro-
posed action must be taken into consideration, even
though, individually, the actions may be deemed
insignificant. However, the possible impact of a

speculative future action need not be considered when
it can reasonably be assumed that such future acticn
will not take place, cr, if it will take place, an EA
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will be coapleted prior to a decision to take such
action.

The adverse effects of a proposed action may be

reduced to a point where they no longer have a signifi-
cant impact upon the human environment by the implemen-
tation of mitigating measures. However, the agency
imposing such additional requirements deemed necessary
to mitigate the adverse effect of the proposed action
must have the authority to enforce compliance with the
mitigating measures imposed.

When it has been determined a proposed action is
located in an area occupied by a species identified
as being threatened or endangered, the Department is

required by 16 U.S.C. § 1536(a)(2) (1982) to assure any
action authorized by it is not likely to jeopardize the
continued existence of the threatened or endangered
species, or result in the adverse modification of the
critical habitat of such species, or seek an exemption
pursuant to 16 U.S.C. § 1536(h) (1982). if a determin-
ation that approval of an application for a permit to
drill an oil and gas well will result in "no jeopardy 8'

is based upon the isplementation of certain mitigating
measures the application for permission to drill may
be approved only after it has been determined that the
mitigating measures can be imposed upon necessary
parties.

When a finding that no significant impact sill
result from construction of a road to a drillsite is
critically dependent upon the location of that road
along a route avoiding critical habitat of a threatened
or endangered species, a stipulation to the application
for a permit to drill allowing the road to be relocated
to avoid destruction of a cultural resource value is in
conflict with the basis for determination that no
significant impact will occur. The cultural resource
stipulation must be amended to prohibit relocation of
the road or require a supplemental E& prior to relocat-
ing the road.

Glacier-Two Medicine Alliance et al., 88 IELA 133
(Aug . 9, 1985r

EXPIRATION

Where a blizzard prevented a drilling rig from
reaching a drill site m time to begin operations
before the Nov. 30 expiration date of the lease,
and a lease suspension was therefor granted effective
Nov. 1, to "terminate automatically on the first of the
month in which actual approved drilling operations are
commenced," and such operations were commenced on
Dec. 7, the new expiration date of the initial lease
term was Dec. 31. Because the resultant dry hole was
drilled, finished, plugged, and abandoned by Dec. 25,
no drilling operations were in progress at the close of
Dec. 31, and the lease expired. The drilling opera-
tions previously concluded did not qualify the lease
for a 2-year extension.

Milestone Petroleum. Inc., Philli£s_Cil_Coi , 85 IELA
96 (Feb.TfJT 19857*

EXTENSIONS

Where a blizzard prevented a drilling rig from
reaching a drill site in time to begin operations
before the Nov. 30 expiration date of the lease,
and a lease suspension was therefor granted effective
Nov. 1, to "terminate automatically on the first of the
month in which actual approved drilling operations are
commenced," and such operations were commenced on
Dec. 7, the new expiration date of the initial lease
term was Dec. 31. Because the resultant dry hole was
drilled, finished, plugged, and abandoned by Dec. 25,
no drilling operations were in progress at the close of

EASES— Continued
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Dec. 31, and the lease expired. The drilling opera-
tions previously concluded did not qualify the lease
tor a 2-year extension.

Milestone Petroleum. Inc., Phillips Cil_Co_j , 85 I E l A

96 (Eeb7~l« 19857”

Where the record shows that at the end of the
primary term of an oil and gas lease, there is no
production of oil or gas in paying quantities from the
lease area, and nc well capable of such production,
the lease expires at the end of its term in the absence
of diligent drilling operations initiated prior to the
expiration or suspension of the lease.

The partial commitment of lands within an oil and
gas lease to a unit agreement segregates the land in
the lease into separate leases embracing those lands
committed to the unit and those lands not unitized.
The lease committed to the unit continues in effect
for so long as committed, provided that production is
obtained within the unit prior to expiration of the
tera of the lease.

Auer lean Bescupcg M a nage ment £oip. j[0n Judicia l Ren an *}) .

88 IELa”172~ (lug. 20, 19857

FIRST- QUALIFIED APPLICANT

In the absence of a proper receptacle for the
receipt outside of established business hours of
personally delivered filings, it was not improper for a
BL0 employee, prior to the opening of the BIB office,
to receive acquired lands oil and gas lease offers in
the hallway cf the BLH office on the condition that
they would be time and date stamped as of the opening
of the office. Ac individual ubc voluntarily declined
to submit his offer at that time cannot be beard later
to claim unfair treatment and protest loss of priority
because the effer presented by hi* was aachine tine
stamped 1 minute after the opening of the office.

HMEilrUiidliSiS » 65 IELA 48 (Feb. 6, 1985)

Failure of an applicant to date a simultaneous oil
and gas lease application in accordance with 43 CEB
3112.2-1 (c) (1982) dees net require rejection of the
application, where it is shown that the application
was in fact signed during the filing period.

Ruth C. Eezirium. 86 IELA 29 (Apr. 3, 1985)

FUTURE AND FRACTIONAL INTEREST LEASES

An application for a noncompetitive future
interest oil and gas lease is properly rejected where
the land applied for is known to contain mineral
deposits or is within the known geologic structure of
a producing oil or gas field.

tdgar_W.._ White, 85 IELA 161 (Feb. 25, 1985)

KNOWN GEOLOGIC STRUCTURE

Under 30 U.S.C. § 226(b) (1982), lands within the
known geological structure of a producing oil or gas
field uay be leased only by competitive bidding.
Where lands are determined to be within such a

structure after a simultaneous oil and gas lease
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drawing but prior to issuance of a lease, a lease offer
for such lands must be rejected. The offeror has no
vested rights to issuance of a lease.

Where BUI rejects a noncompetitive oil and gas
lease offer on the grounds the parcel sought to be
leased lies within a known geologic structure, in the
absence of supporting geological data in the record on
appeal, a challenge to the deter minat ion requires the
decision be set aside as unsupported in fact.

Car ol^n_Ji_HcCutchin, 84 I BLA 368 (Jan. 24, 1985)

Under 30 U.S.C. <t 226 (b) (1982), lands within the
known geologic structure of a producing oil or gas
field Day be leased only by competitive bidding. Where
lands are determined to be within such a structure
after a simultaneous oil and gas lease drawing but
prior to issuance of a lease, a simultaneous oil and
gas lease application for such lands must be rejected.
The applicant has no vested rights to issuance of a

lease.

An applicant for a simultaneous oil and gas lease
who challenges a determination by BLM that land is
within the known geologic structure of a producing oil
or gas field has the burden of showing that the deter-
mination is in error.

Ri_K i_0^Con n el 1 , 85 IBLA 29 (Jan. 30, 1985)

Pursuant to 30 U.S.C. « 226(b) (1982), lands
within the geologic structure of a producing oil or gas
field may be leased only by competitive bidding. Where
the lands are determined to be within a known geologic
structure prior to issuance of a lease, a simultaneous
oil and gas lease offer for such lands must be rejected.

An applicant tor a noncompetitive oil and gas
lease who challenges a determination that certain lands
are within the known geologic structure of a producing
oil or gas field has the turden of establishing that
the determination is in error. The determination will
not be disturbed in the absence of a clear and definite
showing of error.

E velyn_Di_ Rucks tuhl, 85 IELA 69 (Feb. 11, 1985)

Lands within a known geologic structure of a pro-
ducing oil or gas field may only be leased by competi-
tive bidding pursuant to 43 CFB 3120. A noncompetitive
oil and gas lease offer filed before the lands were
determined to be within a known geologic structure but
not accepted by the United States on the date of deter-
mination is properly rejected.

V i_H i_Jer nigan, 85 IBLA 138 (Feb. 20, 1985)

An application for a noncompetitive future
interest oil and gas lease is properly rejected where
the land applied for is known to contain mineral
deposits or is within the known geologic structure of
a producing oil or gas field.

Edjar_W._whi.te, 85 IBLA 161 (Feb. 25, 1985)

SIIf_lB£_S4S_LE^SES—Continued
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Lands within a kncwn geologic structure of a

producing oil or gas field may be leased only after
competitive bidding under the provisions of 43 CFtt

3120. A noncompetitive oil and gas lease offer is
properly rejected where during the pendency therecf
the land is determined tc be within the known geologic
structure of a producing oil or gas field.

IiciSr_^_Van_ Duret , 85 IELA 235 (Bar. 4, 1985)

Where production is had under a state spacing
order which would be attributable cn a pro rata basis
to Federal mineral interests within the spacing unit,
such production prisa facie establishes that the
Federal land is within a known geologic structure cf
a producing cil and gas field, even where the United
States has not consented to the communitization cf
the Federal interests pursuant to the state spacing
order

.

Lee Qjl £ reject ies* It£4^ et a 1 . , 85 IBLA 287
"(Bari 13, “1985)

Under 30 U.S.C. i 226(b) (1982) land within the
known geologic structure of a producing oil or gas
field may only be leased by competitive bidding, and
where land is determined to be within such a structure
while a noncompetitive lease offer is pending, the
offer must be rejected.

An applicant fer a ncncotpe titi ve oil and gas
lease who challenges a determination by the Geological
Survey that land is within the known geolcgic structure
of a producing cil cr gas field is required to show by
a preponderance of the evidence considered that the
deter sinaticn is in errer.

f-3ry_ Na n_Spear , 85 IELA 303 (Bar. 15, 1985)

Pursuant to 30 U.S.C. § 226(b) (1982), where a

portion of a noncompetitive lease offer is determined
to be within a kncwn geclcgical structure of a produc-
ing cil or gas field, that portion within the kncwn
geological structure may only be leased by competitive
bidding. Where lands are determined to be within a

known geological structure at any time prior to
issuance of a lease, an cil and gas lease offer for
such lands must be rejected. An applicant for an cil
and gas lease has nc vested rights tc issuance of a

lease. The drawing of a simultaneous oil and gas lease
application merely establishes the priority of filing
an offer; it does not create any property or contract
rights.

§ at el lit e_8 305141, 85 IBLA 307 (Bar. 19, 1985)

Lands within a known geologic structure of a

producing cil or gas field may be leased only after
competitive bidding under the provisions of 43 CFB
3120. A noncompetitive cil and gas lease offer is
properly rejected where during the pendency thereof
the land is determined tc be within the known geologic
structure of a producing oil or gas field. The drawing
of an application for a noncompetitive oil and gas
lease creates no vested rights in the applicant; if

only establishes the priority to be accorded conflict-
ing applications.

An applicant for a noncompetitive oil and gas
lease who challenges a determination that certain lands
are within the kncwn geclcgic structure of a producing
oil or gas field has the burden of showing that the
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determination is in error. Where appellant fails to
show error, the determination will be upheld.

John J?. Bro gan, 85 IBL A 379 (Mar. 26, 1985)

Under 30 U.SiC. & 226(b) (1982), lands within the
known geologic structure of a producing oil or gas
field may be leased only by competitive bidding. Where
lands are determined to be within such a structure
after a simultaneous oil and gas lease drawing but
prior to issuance of a lease, a lease offer for such
lands must be rejected. The offeror has no vested
rights to issuance of a lease.

Where BLH rejects a noncompetitive oil and gas
lease offer on the grounds the parcel sought to be
leased lies within a known geologic structure, in the
absence of supporting geological data in the record on
appeal, a challenge to the KGS determination requires
the decision be set aside as unsupported in fact.

£*£2lX!l_iLs._l££!it£kia» 86 IBLA 13 (Har. 29, 1985)

Pursuant to 30 U.S.C. § 226(b) (1982), lands
within the known geologic structure of a producing oil
or gas field may be leased only by competitive bidding
Share lands are determined to be within such a
structure, a noncompetitive lease offer for such lands
must be rejected.

An applicant for a noncompetitive oil and gas
lease who challenges a determination that the land is
within the known geologic structure of a producing oil
or gas field has the burden of showing that the deter-
mination is in error.

Champl in_£etrolgam_Coi , 86 IBLA 37 (Apr. 9, 1985)

Where an applicant gained first priority in a
drawing, but issuance of a noncompetitive lease was
delayed, first by litigation and subsequently by a

Secretarial order, and during the interim part of the
land in that parcel was designated as within the known
geologic structure of a producing oil or gas field, the
application was properly rejected as to the land so
designated.

5S££_Si_Si£haan, 8b IBLA 143 (Apr. 23, 1985)

Lands within a known geologic structure of a

producing oil or gas field may only be leased by
competitive bidding pursuant to 43 CFB Subpart 3120.
A noncompetitive oil and gas lease offer filed before
the lands were determined to be within a known geoiogi ;

structure but not accepted by the United States on the
date of determination is properly rejected.

?!2E£2_£i£h2E4:12n, 8b IBLA 168 (Apr. 25, 1985)

Pursuant to sec. 17(b) of the Mineral Leasing Act,

22 aaguded, 30 U.S.C. § 226 (b) (1982), lands within the
known geologic structure of a producing oil or gas
field may be leased only ty competitive bidding. Where
the lands are determined to be within a known geologic
structure prior to issuance of a lease, a noncompeti-
tive oil and gas lease offer ror such lands must be
re jected.

Batelli£e_8 301106 t _S at ell i te_83 03 104 , 86 X BLA 172
(Apr. 2b, 1 985)"

£l2lS_L iL_Huene£<iarde , 8a IBLA 48 (July 15, 1985)
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BLH may properly require the holder of a noncompe-
titive oil and gas lease to pay an increased rental cf
$2 per acre for the entire leasehold pursuant to 43 Cf

B

3103 . 2-2 (d) , where ELK determines during the lease tera
that any part of the lands included in the lease is
within a kncwn geologic structure.

Jaaes_Dj._Crei 2h^on , 87 IBLA 79 (Say 28, 1985)

Under 30 U.S.C. § 226(b) (1982), lands within the
known geologic structure of a producing oil or gas
field say be leased only by competitive bidding. Where
lands are determined to be within such a structure
after a simultaneous oil and gas lease drawing tut
prior to issuance of a lease , a simultaneous oil and
gas lease application for such lands Bust be rejected.
The applicant has nc vested right to issuance of a

lease

.

An applicant for a simultaneous oil and gas lease
who challenges a determination by BLH that land is
within the known geologic structure of a producing oil
or gas field has the burden of showing the determina-
tion is in error.

£§2J!Mi?„l;2!.SiJ!.9 e 87 IELA 123 (Bay 31, 1985)

Bhere the Eureau of Land Management has deter sined
that any part of the lands described in a noncompetitive
oil and gas lease is within an undefined addition tc a

kncwn geologic structure, the lessee is required tc pay
increased rental of $2 per acre for the entire lease.

One whc challenges a determination by the Eureau
of Land Management that land is within the kncwn geo-
logic structure of a producing cil ox gas field has the
burden of showing that the determination is in error.

87 IBLA 255 (June 21, 1985)

Land determined to be within the known geological
structure of a producing cil and gas field aay be
leased only through competitive bidding and a ncncca-
pet it ive offer for such land is properly rejected

.

One who believes the land shou Id nc longer be included
in a known geological structure and wishes to obtain a

noncompetitive lease for the land must first petition
for rescission of the known geological determination.

Bat thew_C^_Eaj{s_et_al i , 88 IELA 39 (July 10, 1985)

Land within a kncwn geologic structure of a

producing oil or gas field say only be leased by
competitive bidding pursuant to 4 3 CER Sub part 312 C.

A noncompetitive oil and gas lease offer filed before
lands were determined to be within a know n geologic
structure but not accepted by the United States on the
date of determination is properly rejected to the
extent of inclusion of such lands.

Xau 1 Chachula , 88 IELA 279 (Sept. 10, 1985)

Under 30 U.S.C. § 226 (b) (1982) , lands within the
known geclcgic structure cf a producing oil or gas
field may be leased only by competitive bidding. Bhere
lands are determined to be within such a structure
after a simultaneous oil and gas lease drawing but
prior to issuance of a lease, a noncompetitive lease
offer for such lands must be rejected.

An applicant for a noncompetitive oil and gas
lease whc challenges a determination that certain
lands are within the kncwn geologic structure of a



83

21 SS^LEJS ES— Continued CIL 8SD GAS LEASES— Continued

KNOWS GEOLOGIC STRUCTURE—Continued SCNCCHEEtlTIVE LEASES

producing oil or gas field has the burden of showing
that the determination is in error. Where the
applicant fails to show error, the determination will
be upheld.

Bar y Lee H . Picou, 8b IBIS 356 (Sept. 26, 1985)

LANDS SUBJECT TO

Where an offer to lease oil and gas cn acquired
lands describes land , part of which is within an
incorporated city and part of which is outside the
city, the H inera 1 Leasing Act for Acquired Lands, as
amended, 30 U.S.C. % 351 (1982), precludes leasing of
those lands within the city

.

Sam £. Jones_JOn Judicial Remand)., 84 IBLA 331 (Jan. 11,
198^

While the general Departmental policy is not to
suspend oil and gas lease offers to await possible
future leasing of lands, the policy is not without
exception. Where circumstances warrant suspension and
suspension is not precluded by 43 CFR 2091.1, oil and
gas lease offers for acquired lands in the Nueces River
Project under the jurisdiction of the Bureau of
Reclamation may be suspended until the Bureau of
Reclamation has completed its oil and gas management
plan for that area.

Pinero Oil Corn. . 84 IBLA 394 (Jan. 28, 1985)

The statutory withdrawal pursuant to the Act of
Sept. 19, 1914, 38 Stat . 714, of certain lands from
location, entry, or appropriation under the public
land and mineral laws does not constitute a per se
withdrawal from mineral leasing. Leases issued pur-
suant to the subsequently enacted Rineral Leasing Act
of 1920, 30 O.S.C. §§ 181-287 (1982), are generally
not considered to constitute a location, entry, ox
appropriation of the public lands embraced therein as
these terms refer to acts by which a claim of title to
the land is initiated.

Douglas H. iillson&_Wi_£._Boonenbera, 86 IBLA 135
"(Apr. 22, l98Sf

~ ~ 92 I.D. 153

Generally, unless the mineral leasing laws or a
withdrawal or reservation order specifically provides
otherwise, lands withdrawn or reserved for a specific
purpose are available for leasing, if issuance of a
mineral lease would not be inconsistent with or inter-
fere with the purpose for which the lands are withdrawn
or reserved.

lKQ_E£2duction_Cgr£i , 87 IBLA 85 (Ray 29, 1985)

BLH say not award priority as of the date of
filing an a mended over-the-counter noncompetitive oil
and gas lease offer for acquired lands where the
original lease offer was defective only to the extent
of having included some land within an incorporated
city, town, or village, which was unavailable for
leasing under 30 U.S.C. § 352 (1982) and which was
excluded from the amended offer.

Kenneth M. Hitchell, 88 IELA 163 (Aug. 16, 1985)

Under 30 U.S.C. g 226(b) (1982), lands within the
known geological structure of a producing oil or gas
field say be leased only by competitive bidding.
Shere lands are detereined to be within such a

structure after a simultaneous oil and gas lease
drawing but prior to issuance of a lease, a lease offer
tor such lands Bust be rejected. The offeror has no
vested rights to issuance of a lease.

Where E LB rejects a noncompetitive oil and gas
lease offer cm the grounds the parcel sought to be
leased lies within a known geologic structure, in the
absence e£ supporting geological data in the record on
appeal, a challenge to the determination requires the
decision be set aside as unsupported in fact.

Carolyn J. HcCutchin , 84 IBLA 368 (Jan. 24, 1985)

Under 30 U.S.C. 4 226(b) (1982), lands within the
known geologic structure c£ a producing oil or gas
field say be leased only bp competitive bidding. Bhere
lands are determined to be within such a structure
after a simultaneous oil and gas lease drawing but
prior to issuance of a lease, a simultaneous oil and
gas lease application for such lands must be rejected.
The applicant has no vested rights to issuance of a

lease

»

An applicant for a simultaneous oil and gas lease
who challenges a determination by EIB that land is
within the known geclcgic structure of a producing cil
or gas field has the burden of showing that the deter-
mination is in error.

R . K , C 11 Connell, 85 IELA 29 (Jan. 30, 1985)

Pursuant to 30 U.S.C. « 226(b) (1982), lands
within the geologic structure of a producing cil or gas
field say be leased only by competitive bidding. Where
the lands are determined to be within a known geologic
structure prior to issuance of a lease, a simultaneous
oil and gas lease offer for such lands must be rejected.

An applicant for a noncompetitive oil and gas
lease who challenges a determination that certain lands
are within the known geologic structure of a producing
oil or gas field has the burden of establishing that
the determination is in error. The determination will
not be disturbed in the absence of a clear and definite
showing of error.

Evelyn E. Fuckstuhl. 85 IEL1 69 (Eet. 11, 1985)

Lands within a known geologic structure of a pro-
ducing cil cr gas field may only be leased by competi-
tive bidding pursuant tc 43 CFR 3120. A noncompetitive
oil and gas lease offer filed before the lands were
determined tc be within a known geologic structure but
not accepted by the United States cn the date of deter-
mination is properly rejected.

85 IELA 138 (Feb. 2C, 1985)

Lands within a known geologic structure of a

producing cil or gas field say be leased only after
competitive bidding under the provisions of 43 CFB
3120. A noncompetitive oil and gas lease offer is
properly rejected where during the pendency thereof
the land is determined to be within the kncwn geclcgic
structure of a producing oil or gas field.

» 85 IELA 235 (Bar. 4, 1985)
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Under JO U.S.C. 4 2 26(b) (1982) land within the
known geologic structure of a producing oil or gas
field may only be leased b y competitive bidding, and
where land is determined to be within such a structure
while a noncompetitive lease offer is pending, the
offer must be rejected.

An applicant tor a noncompetitive oil and gas
lease who challenges a determination by the Geological
Survey that land is within the known geologic structure
of a producing oil or gas field is required to shew by
a preponderance of the evidence considered that the
determination is in error,

M a ry._Na n_Spea r , 85 ILIA J 03 (Mar. 15, 1985)

Pursuant to JO U.S.C. $ 226(b) (1982), where a
portion of a noncompetitive lease offer is determined
to be within a known geological structure of a produc-
ing oil or gas field, that portion within the known
geological structure may only be leased by competitive
bidding. Where lands are determined to be within a

known geological structure at any time prior to
issuance of a lease, an oil and gas lease offer for
such lands must be rejected. An applicant for an oil
and gas lease has no vested rights to issuance of a

lease. The drawing of a simultaneous oil and gas lease
application merely establishes the priority cf filing
an offer; it does not create any property or contract
rights.

6a tell it e_8 JO 51 4 1, 85 IBLA 307 (Mar. 19, 1985)

Lands within a known geologic structure of a

producing oil or gas field may be leased only after
competitive_ bidding under the provisions ot 43 CFH
3120. A noncompetitive oil and gas lease offer is
properly rejected where during the pendency thereoi
the land is determined to he within the known geologic
structure ot a producing oil or gas field. The drawing
of an application for a noncompetitive oil and gas
lease creates no vested rights in the applicant; it
only establishes the priority to be accorded conflict-
ing applications.

An applicant for a noncompetitive oil and gas
lease who challenges a determination that certain lands
are within the known geologic structure of a producing
oil or gas field has the burden of showing that the
determination is in error. Bhere appellant fails to
show error, the determination will be upheld.

John_Pi_Brogan, 85 XELA 379 (Mar. 26, 1985)

Under 30 D.S.C. % 226(b) (1982), lands within the
known geologic structure of a producing oil or gas
field may be leased only by competitive bidding. Where
lands are determined to be within such a structure
after a simultaneous oil and gas lease drawing but
prior to issuance of a lease, a lease offer for such
lands must be rejected. The offeror has no vested
rights to issuance of a lease.

Where BLM rejects a noncompetitive oil and gas
lease offer on the grounds the parcel sought to be
leased lies within a known geologic structure, in the
absence of supporting geological data in the record on
appeal, a challenge to the KGS determination requires
the decision be set aside as unsupported in fact.

OIL_ANJ)_GAS_L EASES— Continued

NCKCCHPETITIVE L E AS ES— Cont inu ed

tursuant tc 30 U.S.C. 4 226(b) (1982), lands
within the known geologic structure cf a producing oil
or gas field may be leased only by competitive bidding,
where lands are determined to be within such a
structure, a noncompetitive lease offer for such lands
must be rejected.

An applicant for a noncompetitive oil and gas
lease who challenges a determination that the land is
within the known geclcgic structure cf a producing oil
or gas field has the burden of showing that the deter-
mination is in error.

Champlin Petroleum Cc.. 86 IBLA 37 (Apr. 9, 1985)

Bhere an applicant gained first priority in a
drawing, but issuance of a noncompetitive lease was
delayed, first by litigation and subsequently by a
Secretarial order, and during the interim part cf the
land in that parcel was designated as within the known
geologic structure of a producing oil or gas field, the
application was properly rejected as to the land so
designated

.

M££_B.._fii£hman, 86 IELA 143 (Apr. 23, 1985)

Lands within a known geologic structure of a

producing oil or gas field may only be leased by
competitive bidding pursuant to 43 CFH Subpart 312C.
A noncompetitive oil and gas lease offer filed before
the lands were determined tc be within a known geologic
structure but not accepted by the United States on the
date of deter minaticn is properly rejected.

Norma Richardson, 86 IBLA 168 (Apr. 25, 1985)

Eursuant to sec. 17(b) of the Mineral Leasing Act,
as amended, 30 U.S.C. 4 226(b) (1982), lands within the
known geologic structure cf a producing oil or gas
field may be leased only by competitive bidding. Where
the lands are determined to be within a known geologic
structure pricr to issuance of a lease, a noncompeti-
tive oil and gas lease offer for such lands must be
re jected

.

Satellite 8301106, Satell ite 8303 104 , 86 IBLA 172
(Apr. 26, 19857

floyd_L._Huenergarde, 88 IELA 48 (July 15, 1985)

Under 3C U.S.C. 4 226(b) (1982), lands within the
known geclogic structure cf a producing oil or gas
tield say be leased cnly by competitive bidding. Where
lands are determined to be within such a structure
after a simultaneous cil and gas lease drawing but
prior to issuance of a lease, a simultaneous oil and
gas lease application fer such lands must be rejected,
‘lhe applicant has no vested right to issuance of a

lease.

An applicant for a simultaneous oil and gas lease
who challenges a determination by BLM that land is
within the known geologic structure of a producing cil
or gas field has the burden of showing the determina-
tion is in error.

Leonard tuning, 87 IELA 123 (Bay 31, 1985)

Car olyn_J^_HcCut chin , 86 IBLA 13 (Bar. 29, 1985)
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One who challenges a determination by the Bureau
of Land Management that land is within the known geo-
logic structure of a producing oil or gas field has the
burden of showing that the determination is in error.

Rgna ld_C i_Age 1 , 87 I B LA 255 (June 21, 1985)

BLM has the authority to issue notices of inci-
dents of noncompliance, e_.g_. , for failure to regravel
an access road and to remove reserve pit fluids, and to
levy an assessment under 43 CFR 3163.3 (19B3) with
respect to the operation of oil and gas wells on
Federal noncompetitive oil and gas leases within a

national forest.

Where BLM has issued a decision which levied an
assessment for noncompliance with a previous order with
respect to the operation of oil and gas wells on non-
competitive oil and gas leases and has afforded the
lessee a technical and procedural review in accordance
with 43 CFR 3165.3, the decision of that official is
bind ing.

Riviera Drilling 6_Ex£lor ation, b7 1BLA 357 (June 27,
1985)'

Land determined to be within the known geological
structure of a producing oil and gas field say be
leased only through competitive bidding and a noncom-
petitive offer tor such land is properly rejected.
One who believes the land should no longer be included
in a known geological structure and wishes to obtain a

noncompetitive lease for the land must first petition
for rescission of the known geological determination.

Matthew C. Mays et al. . 8b IBLA 39 (July 10, 1965)

Land within a known geologic structure of a

producing oil or gas field may only be leased by
competitive bidding pursuant to 43 CFR Subpart 3120.
A noncompetitive oil and gas lease offer riled before
lands were determined to be within a known geologic
structure but not accepted by the United States on the
date of determination is properly rejected to the
extent of inclusion ot such lands.

£iUl_Chachiila, 88 IBLA 279 (Sept. 10, 1985)

Under 30 U.S.C. § 226(b) (1982), lands within the
known geologic structure of a producing oil or gas
field may be leased only by competitive bidding. Where
lands are determined to be within such a structure
after a simultaneous oil and gas lease drawing but
prior to issuance of a lease, a noncompetitive iease
offer for such lands must be rejected.

An applicant for a noncompetitive oil and gas
lease who challenges a determination that certain
lands are within the known geologic structure of a

producing oil or gas field has the burden of showing
that the determination is in error. Where the
applicant fails to show error, the determination will
be upheld.

H4£X_LS©_iii_£i£2u , 88 IBLA 356 (Sept. 26, 19B5)

CII_!IE_GAS_ LEASES- -Continued

OFFERS TC LEASE

In the absence of a proper receptacle for the
receipt outside of established business hours of
personally delivered filings, it was not improper fer a

BLM employee, prior to the opening of the BLM office,
to receive acquired lands oil and gas lease offers in
the hallway cf the ELM office on the condition that
they would be time and date stamped as of the opening
of the office. An individual who voluntarily declined
to submit his offer at that time cannot be heard later
to claim unfair treatment and protest less of priority
because the offer presented by him was machine tine
stamped 1 minute after the opening of the office.

85 IELA 48 (Feb. 6, 1985)

The statutory withdrawal pursuant to the Act of
Sept. 19, 1914, 38 Stat . 714, of certain lands frea
location, entry, or appropriation under the public
land and mineral laws does not constitute a per se
withdrawal from mineral leasing. Leases issued pur-
suant to the subsequently enacted Mineral leasing Act
of 1920, 30 U.S.C. §§ 181-287 (1982), are generally
not considered to constitute a location, entry, or
appropriation of the public lands embraced therein as
these terms refer to acts by which a claim c£ title to
the land is initiated.

Douglas_Hjj Billsoni_W. G,. Boonenberg , 86 IBLA 135
(IprT 227 1985)"

~ ’*
92 I. D. 153

BLM say not award priority as of the date cf
filing an amended over-the-counter ncncompetiti ve oil
and gas lease offer for acquired lands where the
original lease offer was defective only to the extent
of having included some land within an incorporated
city, town, or village, which was unavailable for
leasing under 30 U.S.C. § 352 (1982) and which was
excluded from the amended offer.

£S£ ns£k.J^_!iic!)©ii * 88 IELA 163 (Aug. 16, 1985)

REINSTATEMENT

Under 3C U.S.C. § 188(c) (1982), the Secretary is
without authority tc reinstate an oil and gas lease
terminated by operation cf law for failure to pay
annual rental timely where the lessee fails to subsit
the full amount of rental due within 20 days of the
anniversary date of the lease.

A petition for reinstatement of a terminated oil
and gas lease under sec. 401 of the Federal Oil ard Gas
Royalty Management Act cf 1982, 30 U.S.C. § 188(d),
(e) (1982), must be filed on or before the earlier of
(1) 60 days after the lessee received notice of tersin-
aticn, or (2) 15 months after temination of the lease.
Where the lessee receives a notice cf termination aid
tails tc file a petition within 60 days, reinstatement
is properly denied.

88 IELA 116 (Feb. 15, 1985)

An oil and gas lease on which there is no well
capable of producing oil or gas in paying quantities
automatically terminates by operation of law if the
lessee fails to pay the annual rental on or before the
anniversary date of the lease. 30 U.S.C. § 188(b)
(1982). Under 30 U.S.C. § 188(c) (1982), the Depart-
ment of the Interior has no authority to make a class I

reinstatement cf a terminated oil and gas lease where
the rental payment is not tendered at the proper office
within 20 days after the due date.

"Tender." Placing a check for annual rental for
oil and gas leases in the mails does not constitute a
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tender ot payment within the meaning of 43 CEB
3108.2-1 (c). A tender of rental payment is made only
when a lessee submits payment to the BLM office admin-
istering his lease, providing BLM with the opportunity
either to receive or decline payment. Accordingly,
placing rental in the mails does not constitute a

tender of payment which would allow the Department to
consider the merits of a petition for a class I rein-
statement of an oil and gas lease.

SilIiai_Ei_£halen, 85 1 8 LA 151 (Feb. 25, 1985)

Under 30 U.S.C. § 188(c) (1962), the Secretary is
without authority to reinstate an oil and gas lease
terminated by operation of law for failure tc pay
annual rental timely where the lessee fails to submit
the full amount of rental due within 20 days of the
anniversary date of the lease.

Leases reinstated pursuant to 30 U.S.C. 188(d)
(1982) shall be subject to the conditions contained
in 30 U.S.C. § 188(e) (1982).

_
E^ei, John a. Jones. Jimmy B. Lynn II.

85 IBLA 385 (Bar. 27, 1985)
~"

Pursuant to 30 U.S.C. $ 188(b) (1982), when the
lessee fails to pay the required rental on or before
the anniversary date of the lease, and no oil and gas
is being produced on the leased premises, the lease
shall automatically terminate by operation of law.
The Secretary may reinstate the lease, pursuant to
30 U.S.C. % 188(c) (1982), if the full rental is paid
within 20 days of the lease anniversary date, and the
failure to timely pay was justifiable or not due to a

lack of reasonable diligence. Mailing the rental
payment after the lease anniversary date does not
constitute reasonable diligence.

Late payment of annual rental may be considered
justifiable it the untimeliness was proximately caused
by extenuating circumstances outside the lessee's con-
trol at or near the anniversary date. A lessee's fail-
ure to timely pay rental is not justifiable where the
lessee was merely financially unable to pay the rental
when due.

In order to qua lrf y for class II reinstatement,
the lessee must establish that the failure to timely
pay was inadvertent. An inadvertent act involves
carelessness, oversight, mistake, or the failure to pay
careful and prudent attention to a situation. A

lessee's failure to timely pay rental is not inadver-
tent where the lessee was merely financially unable to
pay the rental when due.

Pena F. Collins. 86 IBLA 32 (Apr. 3, 1985)

When the lessee fails to pay rentals on or before
the anniversary date of the lease, and no oil or gas in
paying quantities is being produced on the leased
premises, the lease shall automatically terminate by
operation of law pursuant to 30 U.S.C. $ 188(b) (1982).
The Secretary may reinstate the lease, pursuant to
30 U.S.C. e 188(b) (1982), if the full rental is paid
within 20 days of the lease anniversary date and the
failure to timely pay the rental was justifiable or not
due to a lack of reasonable diligence. When the fail-
ure to timely pay the rental was due to the lessee's
own neglect, the failure to timely pay is neither jus-
tifiable nor demonstrative of reasonable diligence.
Therefore a petition for reinstatement under 30 U.S.C.
$ 188(c) (1982) must be rejected.

QIIi_AHD_GAS_LEASES--Ccntinued
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Where rental payment for an oil and gas lease
with a June 1 anniversary date is postmarked Bay 31 and
received in the proper office on June 5, under 43 CEB
3108.2-1 (a) such action may constitute reasonable dili-
gence for purposes of class I reinstatement; however,
where the payment is less than the full amount and the
lessee fails to pay the full amount within 20 days
after the anniversary date, class I reinstatement is
precluded.

J ames_S_L il 1 la n_£ h u dljgu , 86 IBLA 315 (May 14, 1985)

An oil and gas lease on which there is no well
capable cf producing oil or gas in paying quantities
automatically terminates by operation of law if the
lessee fails tc pay the annual rental on or before the
anniversary date of the lease. 30 U.S.C. 5 188(b)
(1982). Under 30 U.S.C. § 188(c) (1982), the Depart-
ment of the Interior has no authority to reinstate a
terminated oil and gas lease where the rental payment
is net tendered at the proper office within 20 days
after the due date.

Where a proposed assignment of an oil and gas
lease has not been approved by ELM and the lease has
automatically terminated by operation of law for
failure to pay rental timely, only the original lessee
as holder of the record cf the lease, and not the
potential assignee, may petition to have the lease
reinstated on the grounds that reasonable diligence was
exercised or that the late payment was justified.

J. Edward Hollingto n, Bic hard H . Pe ter son. 86 IEL* 345
"(Hay

-
167 1985)

Under 30 U.S.C. $ 188(c) (1982), BLM has nc
authority tc reinstate a noncompetitive oil and gas
lease terminated automatically for nonpayment of annual
rental where the rental payment was not tendered at the
proper office within 20 days after the anniversary date.

ELM may properly condition class II reinstatement,
under 30 U.S.C. * 188(d) and (e) (1982), of a noncom-
petitive oil and gas lease terminated automatically for
nonpayment of annual rental upon tender of the required
tack rental, computed at the increased rate of 15 per
acre set forth in 30 U.S.C. 5 188(e) (2) (1982), within
60 days after receipt of a notice of termination.

Hugh Carter Crutchfield Trust. 87 IBLA 27 (Hay 22, 1985)

When the lessee fails to pay rental on or before
the anniversary date cf the lease, and no oil and gas
in paying quantities is being produced on the leased
premises, the lease shall automatically terminate by
operation of law pursuant to 30 U.S.C. « 188(b) (1962).
The Secretary may reinstate the lease, pursuant to
30 U.S.C. $ 188(c) (1982), if the full rental is paid
within 20 days of the lease anniversary date and the
failure to timely pay the rental was justifiable cr
not due to a lack of reascnable diligence. When the
failure to timely pay the rental was due to the les-
see's own neglect, the failure tc timely pay is neither
justifiable nor demonstrative of reasonable diligence.
Therefore, a petition for reinstatement under 3C U.S.C.
* 188(c) (1982) must be rejected.

Er eedc m_0 i 1_C cix_I nc_. , 87 IBLA 71 (Hay 28, 1965)

Edgar _ Stern

,

86 IBLA 72 (Apr. 10, 1985)
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Under 30 U.S.C. 5 188(c) (1982), the Secretary is
without authority to reinstate an oil and gas lease
terainated by operation of law for failure to pay
annual rental timely where the lessee fails to submit
the full amount of rental due within 20 days of the
anniversary date of the lease.

Under 30 U.S.C. 4 188(d), (e) (1982), a noncom-
petitive oil and gas lease terminated automatically for
untimely payment of annual rental may be reinstated if
the petitioner shows that failure to pay timely was
inadvertent and submits within 60 days from receipt of
notice of termination a petition for reinstatement
together with the required back rental accruing from
the date of termination. Petitioner must also agree
to increased rental and royalty rates and submit a

reinstatement fee and Federal_Register publication
costs.

Don ald_t) ._Dun n , 87 IBLA 316 (June 25, 1985)

Under 30 U.S.C. 4 188(c) (1982), the Department
has no authority to reinstate an oil and gas lease
terminated by operation of law for failure to pay
annual rental timely where the lessee fails to submit
the full amount of rental due within 20 days of the
anniversary date of the lease.

Hhere a proposed assignment of an oil and gas
lease has not been approved by BIB and the lease has
automatically terminated by operation of law for
failure to pay rental timely, only the original lessee
as holder of record of the lease, and not the potential
assignee, may petition to have the lease reinstated
pursuant to 43 U.S.C. 4 188(c) (1982).

Otto C. Svancara x Grete_§vancara , 87 IBLA 319 (June 25,
1985)"

Under 30 U.S.C. 4 188 (c) (1982), the Secretary is
without authority to reinstate an oil and gas lease
terminated by operation of law for failure to pay
annual rental timely where the lessee fails to sub-
mit the full amount of rental due within 20 days of
the anniversary date of the lease.

Barion_E_._Banks x_Noble_Cr aver x & August Car n igl i a

,

88 I BL A~ 341 ( Sept . 15 , ”198

5

P

RELINOUISHBENTS

An oil and gas lease may be relinquished by tiling
a written relinquishment in the proper BLB office. A

relinquishment is effective on the date or its filing
with BLB. However, a partial relinquishment filed
after the lease has automatically terminated by
operation of law is ineffective.

James_&_Lillian_Chudnow , 86 IBLA 315 (Hay 14, 1985)

Where the anniversary date of an oil and gas lease
falls on a day when the proper office for payment is
not open, a partial rental payment together with a par-
tial relinquishment personally delivered to the proper
state office on the next official working day serves to
extend that part of the lease covered by the rental
payment. A BLB decision finding such a lease to have
terminated for failure to pay the full amount of the
rental must be reversed.

CIL_AND_G AS_IE ASES--Con tinued

REBTALS

An oil and gas lease on which there is no well
capable of pic ucing cil or gas in paying quantities
automatically terminates by operation of law if the
lessee fails to pay the annual rental on or before the
anniversary date of the lease. 30 U.S.C. 4 188(b)
(1982). Under 30 U.S.C. 4 188(c) (1982), the Depart-
ment of the Interior has no authority to make a class I

reinstatement of a terminated oil and gas lease where
the rental payment is net tendered at the proper office
within 20 days after the due date.

"Tender." Placing a check for annual rental for
oil and gas leases in the mails does not constitute a

tender of payment within the meaning of 43 CF

8

3108.2-1 (c) . A tender of rental payment is made only
when a lessee submits payment to the BIB office admin-
istering his lease, providing ElB with the opportunity
either to receive or decline payment. Accordingly,
placing rental in the mails does not constitute a

tender of payment which would allow the Department to
consider the merits of a petition for a class I rein-
statement of an oil and gas lease.

“iiiia»_Ex_Ihalen, 85 I EL A 151 (Jet. 25, 1985)

Where first-drawn applicants for simultaneous cil
and gas leases violate provisions of 43 CFE 3112.6-1,
by failing to submit the first year's advance reDtal
payment in the proper office within 30 days of notice
to do so, and by failing to offer payment personally or
through an attorney-in-fact, the offers must le
rejected.

§ at g 1

1

i

t

e_8 307 193_e t_a 1

.

, 85 IBLA 357 (Bar. 25, 1985)

Hhere an individual whose application has been
drawn with first priority for an oil and gas lease in
the simultaneous leasing program fails to submit the
signed lease offers or the advance rentals within
30 days of notice by BLB, the application must be
rejected, regardless of any justification which the
applicant may provide for his failure to timely
transmit the documents.

1 ._Hi les_ Ezell x_S£x , 86 IBLA 146 (Apr. 25, 1985)

An oil and gas lease on which there is nc well
capable cf producing cil or gas in paying quantities
automatically terminates by operation of law if the
lessee fails to pay the annual rental on or before the
anniversary date of the lease. 30 U.S.C. 4 188(b)
(1982). Under 30 U.S.C. 4 188(c) (1982), the Depart-
ment of the Interior has no authority to reinstate a

terminated oil and gas lease where the rental payient
is net tendered at the preper office within 20 days
after the due date.

Jx_Ed ward Hollington x Richard H. Peterson, 86 IELI 345
"(Bay 1&7 1985)”

BLB may properly require the holder of a ncnccmpe-
titive oil and gas lease to pay an increased rental of
i 2 per acre for the entire leasehold pursuant to 43 CFR
3103.2-2 (d), where ELB determines during the lease term
that any part of the lands included in the lease is
within a known geologic structure.

J a me s_

D

x_Creighton , 87 IELA 79 (Bay 28, 1985)

H24ty_Cranstcnx_Incx , 86 IBLA 322 (Bay 16, 1985)
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Where the Bureau ot Land Management has determined
that any part of the lands described in a noncompetitive
oil and gas lease is within an undefined addition to a

known geologic structure, the lessee is required to pay
increased rental of $2 per acre for the entire lease

.

E2nai£_Cj,_ftjel, a ) IBLA 255 (June 21, 1988)

Where ELM mails a notice to the first-drawn
applicant in a simultaneous oil and gas lease drawing
requiring the applicant to execute a lease offer and
tender the first year's rental in accordance with
4 J CFR 311 2 . 6-1 (a) , the failure to return the rental
payment and executed lease offer within the 30-day
period properly results in rejection of the offer

.

The offeror's absence from his address of record when
the notice was received at that address will not excuse
noncompliance with 43 CF8 3112.6-1.

Richard L. Knowles, 88 IBLA 120 (Aug. 1, 1985)

Where BLM mails a notice to the first-drawn
applicant in a simultaneous oil and gas lease drawing
requiring the applicant to execute a lease offer and
to tender the first year's rental in accordance with
43 CFR 3112. 6-1 (a), the failure to return the rental
payment and executed lease offer within the 30-day
period properly results in rejection of the offer.

Lottery_Risk_BO & _Lt cK, 88 IBLA 160 (Aug. 18, 1985)

An oil and gas lease offer is properly rejected
where the offer is deficient in the first year's rental
by more than 10 percent

.

22£2i^2_La.„2Slis , 88 IBLA 282 (Sept. 10, 1985)

An essential element of a claim for estoppel is
that the party asserting it must be ignorant of the
true facts. Since , however, all persons are presumed
to have knowledge of relevant statutory and regulatory
provisions, an individual may not premise a claim
of estoppel on information or advice contrary to such
a provision

.

^2Ei2a_Ei_8Sai§i_il2^i®_£E.2vgr 4._&_Au^ust_Carnijlia

,

88 IBLA 341" (Sept. 157 1985)"”

RIGHTS-OF-WAY LEASES

Lands under a railroad right-of-way issued pursu-
ant to the Act of Mar. 3, 1875, 18 Stat . 482, are not
properly leased under the Mineral Leasing Act of 1920,
30 U.S.C. s 181 (1982), but instead oust be leased
under the exclusive authority of the Act of May 21,
1930, 30 U.S.C. 301-306 (1982).

Willi am _L*_Ahls , 85 IBLA 6b (Feb. 11, 1985)

ROYALTIES

Where the lessee under an outer continental shelf
oil and gas lease diverts gas produced under the lease
from buyer A to buyer B in order to fulfill a warranty
contract and computes royalty on the basis of the con-
tract price to b , the Minerals Management. Service may
properly recompute the royalty based on the contract
price to A where the price that would have been paid by
buyer A represents the reasonable unit value of produc-
tion under 30 CFR 280.64 (1982) , i , the highest
price which could be received for the gas at the time

QIL_4|iD_G^S_IJ|ASES--Continued
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of production, despite prior approval of use of the
warranty contract price f cr calculation of royalties
for gas produced under other leases.

i“2S2_li2fi2SSi2a_£2a » 85 IEtA 121 (Feb. 15, 1985)

STIPULATIONS

Where an oil and gas lessee does net protest cr
appeal a special stipulation added by BLM to a permit
to drill within 30 days after notice thereof, the
lessee cannot be heard to complain about the stipula-
tion as long as BLM's interpretation of the stipulation
is reasonable.

Where the Board determines that the plain language
of a stipulation in a permit to drill is clear and
unambiguous in its imposition of liability on the
operator if a specified archaeological site is altered,
BLM must be affirmed in its enforcement of the stipula-
tion .

ES2£iSfihh„Cil_£_Gas_ici , 85 IBLA 11 (Jan. 30. 1965)
92 I.D. 74

Under the Mineral Leasing Act f cr Acquired Lands
of 1947, as amended, 30 U.S.C. §§ 351-359 (1982), if
the lands embraced within an oil and gas lease appli-
cation are under surface jurisdiction of a service cr
bureau within the Department of the Interior, such as
the Bureau of Reclaaaticn, the consent of the Secretary
of the Interior is necessary under the Act for leasing
of the land.

Rg bfpt_J^_S h£i nay , 88 IBLA 61 (July 22, 1985)

SUSPENSIONS

Where a blizzard prevented a drilling rig f res
reaching a drill site in time to begin operations
before the Kov. 30 expiration date of the lease,
and a lease suspension was therefor granted effective
Nov. 1, to "terminate automatically on the first of the
month in which actual approved drilling operations are
commenced," and such operations were commenced on
Dec. 7, the new expiration date of the initial lease
term was Dec. 31. Because the resultant dry hole was
drilled, finished, plugged, and abandoned by Dec. 25,
no drilling operations were in progress at the close of
Dec. 31, and the lease expired. The drilling opera-
tions previously concluded did not qualify the lease
for a 2-year extension.

Milestone Petroleum* Inc. *_Phillips Oil Co., 85 IBLA
96 (Feb . 1 47”l 985)

A suspension of operations and production under
sec. 39, which by law extends the term of the lease for
the period of suspension, must be a suspension of both
operations and production such that the lessee has been
denied beneficial use of the lease by the Department in
the interest of conservation. Lease activity (opera-
tions or production) is beneficial use and may not be
allowed to commence or continue while the lease is
suspended.

Sec. 25 of the standard form unit agreement,
43 CFB 3186.1, only relieves the unit operator from
compliance with unit drilling, operating, and pro-
ducing requirements. In the absence cf production
or of a well capable of production, the unit operator
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must still obtain a sec. 39 suspension, and Bust
comply uith the requ irements of sec. 39, in order to
prevent leases from expiring while he is excused iron
unit requirements.

Suspensions of operations or of production under
sec. 17(f) toll the running of the lease term but do
not suspend the payment of rental or minimum royalty.

Previous oil and gas lease suspensions that were
granted, but where the Department allowed lease
activity during the period of suspension, were made in
the absence of clear legal guidance to the contrary.
One was based on the surname of the Solicitor. In such
situations, later advice that the action taken is not
in accordance with a proper interpretation of the
statute should only be given prospective application.
However, in the future, suspensions should only be
granted or directed in a Banner consistent with the law
as interpreted in this memorandum.

Oil & Gas_Lea§e Suspension, H-36953 (Hay 31, 19t>5)

92 I.D. 293

The Secretary of the Interior may properly
delegate the authority to suspend oil and gas leases,
and, the party to whom this authority is delegated may
act on behalf of the Secretary in approving applica-
tions for suspension.

American Resource Management £orp. (Op Judicial Remand)

,

88 IBLA 172~ (AugT~20,"l98bT

An appeal to the Board of Land Appeals or a

decision by the Director, Bureau of Land Management,
affirming a regional conservation manager's decision
not to approve a unit agreement will be dismissed as
moot where the noncompetitive oil and gas leases
proposed for inclusion in the unit have expired ty the
running of their primary terms without benefit of
development or production. Delays by the Department
in considering an appeal pursuant to 30 CER Part 290
of the conservation manager's decision do not
constitute a de facto suspension of the oil and gas
leases proposed for the unit which would extend the
leases.

Jack J. Grynberg. 88 IDLA 330 (Sept. 19, 1985)

TERMINATION

Under 30 U.S.C. 4 188(c) (1982), the Secretary is
without authority to reinstate an oil and gas lease
terminated by operation of law for failure to pay
annual rental timely where the lessee fails to submit
the full amount of rental due within 20 days of the
anniversary date of the lease.

A petition for reinstatement of a terminated oil
and gas lease under sec. 401 of the Federal Oil and Gas
Royalty Management Act of 1982, 30 D.S.C. 4 188(d),
(e) (19b2) , must be filed on or before the earlier of
( 1 ) 60 days atter the lessee received notice or termin-
ation, or (2) 15 months after termination of the lease.
Where the lessee receives a notice of termination and
fails to file a petition within 60 days, reinstatement
is properly denied.

7SEEI-bi.Powers, 85 IBLA 116 (Feb. 15, 1985)

CIL. AND GAS. LEASES— Continued
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An oil and gas lease on which there is no well
capable cf producing oil or gas in paying quantities
automatically terminates by operation of law if the
lessee fails to pay the annual rental on or before the
anniversary date of the lease. 30 U.S.C. 4 188(b)
(1982). Under 30 D.S.C. 4 188(c) (1982), the Depart-
ment cf the Interior has no authority to make a class I

reinstatement cf a terminated oil and gas lease where
the rental payment is not tendered at the proper cffice
within 20 days after the due date.

alfin, 85 IBLA 151 (Feb. 25, 1985)

Under 3C U.S.C. « 188(c) (1982), the Secretary is
without authority to reinstate an oil and gas lease
terminated ty operation cf law for failure to pay
annual rental timely where the lessee fails to submit
the full amcnnt of rental due within 20 days of the
anniversary date of the lease.

Leases reinstated pursuant to 3C U.S.C. § 168(d)
(1982) shall be subject to the conditions contained
in 30 U.S.C. « 188(e) (1982).

Chaples_Fi_Jgger_t_Jchn_Ji_Jonesx_ J i» 5y_Ri_Ly n n_ ,

85~IE LA~ 385 (bar.” 2 77 1985)

Pursuant to 30 U.S.C. 5 188(b) (1982), when the
lessee fails to pay the required rental on or befcre
the anniversary date cf the lease, and no oil and gas
is being produced on the leased premises, the lease
shall autcmatically terminate by operation of law.
The Secretary may reinstate the lease, pursuant tc
30 U.S.C. $ 188(c) (1982), if the full rental is paid
within 20 days of the lease anniversary date, and the
failure to timely pay was justifiable or not due to a

lack of reasonable diligence. Hailing the rental
payment after the lease anniversary date does not
constitute reasonable diligence.

Late payment of annual rental may te considered
justifiable if the untimeliness was proximately caused
by extenuating circumstances outside the lessee's con-
trol at or near the anniversary date. A lessee's fail-
ure to timely pay rental is not justifiable where the
lessee was merely financially unable to pay the rental
when due.

In order tc qualify for class II reinstatement,
the lessee must establish that the failure to timely
pay was inadvertent. An inadvertent act involves
carelessness, oversight, mistake, or the failure tc pay
careful and prudent attenticn to a situation. I

lessee's failure to timely pay rental is not inadver-
tent where the lessee was merely financially unable tc
pay the rental when due.

£ena_Fx_Collins, 86 IBLA 32 (Apr. 3, 1985)

when the lessee fails to pay rentals on or tefcre
the anniversary date cf the lease, and no oil or gas in
paying quantities is being produced on the leased
premises, the lease shall automatically terminate ty
operation cf law pursuant to 30 U.S.C. 4 188(b) (1982).
The Secretary may reinstate the lease, pursuant tc
30 U.S.C. 4 188(b) (1982), if the full rental is paid
within 20 days of the lease anniversary date and the
failure to timely pay the rental was justifiable cr net
due to a lack of reasonable diligence. When the fail-
ure to timely pay the rental was due to the lessee's
own neglect, the failure to timely pay is neither jus-
tifiable nor demonstrative ot reasonable diligence.
Therefore a petition for reinstatement under 3C U.S.C.
4 188(c) (1982) must be rejected.

Edgar_Bx_ Stern, 86 1 EL A 72 (Apr. 10 , 1985)
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Where rental payment for an oil and gas lease
with a Jane 1 anniversary date is postmarked May 31 and
received in the proper office on June 5, under 43 CFB
3100 . 2- 1 (a) such action may constitute reasonable dili-
gence for purposes of class I reinstatement; however,
where the payment is less than the full amount and the
lessee rails to pay the full amount within 20 days
after the anniversary date, class I reinstatement is
precluded

.

Ja mes _6_Lillian_Chudnow, 86 IBLA 315 (May 14, 1985)

An oil and gas lease on which there is no well
capable of producing oil or gas in paying quantities
automatically terminates ty operation of law if the
lessee rails to pay the annual rental on or before the
anniversary date of the lease. 30 U.S.C. * 188(b)
(1982). Under 30 U.S.C. « 188(c) (1982) , the Depart-
ment of the Interior has no authority to reinstate a

terminated oil and gas lease where the rectal payment
is not tendered at the proper office within 20 days
after the due date.

J i_Ldwar d_Holl ington ic bar d_Hi_Peterson , 86 IBLA 345
(May lb, 1985)

Under 30 U.S.C. * 188(c) (1982), BLM has no
authority to reinstate a noncompetitive oil and gas
lease terminated automatically for nonpayment of annual
rental where the rental payment was not tendered at the
proper office within 20 days after the anniversary date.

BLM may properly condition class II reinstatement,
under 30 U.S.C. § 188(d) and (e) (1982), or a noncom-
petitive oil and gas lease terminated automatically for
nonpayment of annual rental upon tender of the required
back rental, computed at the increased rate of & 5 per
acre set forth in 30 U.S.C. § 188(e)(2) (1982), within
60 days after receipt of a notice of termination.

Hii Cr; u_fcch f i el d_T rgi s t , 87 IBLA 27 (May 22, 1985)

When the lessee fails to pay rental on or before
the anniversary date of the lease, and no oil and gas
in paying quantities is being produced on the leased
premises, the lease shall automatically terminate by
operation of law pursuant to 30 U.S.C. § 188(b) (1982).
The Secretary may reinstate the lease, pursuant to
30 U.S.C. % 188(c) (1982), if the full rental is paid
within i0 days of the lease anniversary date and the
failure to timely pay the rental was justifiable or
not due to a lack of reasonable diligence. When the
failure to timely pay the rental was due to the les-
see's own neglect, the failure to timely pay is neither
justifiable nor demonstrative of reasonable diligence.
Therefore, a petition for reinstatement under 30 U.S.C.
$ 188(c) (1982) must be rejected.

Freedom Oil
.

Co
. , ,,Inc

t , 87 IBLA 71 (Bay 28, 1985)

Under 30 U.S.C. § 188(c) (1982), the Secretary is
without authority to reinstate an oil and gas lease
terminated by operation of law for failure to pay
annual rental timely where the lessee fails to submit
the full amount of rental due within 20 days of the
anniversary date of the lease.

Under 30 U.S.C. $ 188(d), (e) (1962), a noncom-
petitive oil and gas lease terminated automatically for
untimely payment of annual rental may be reinstated if
the petitioner shows that failure to pay timely was
inadvertent and submits within 60 days frcm receipt of
notice of termination a petition for reinstatement
together with the required back rental accruing from
the date of termination. Petitioner must also agree

OJk-MILGiS,!, EASES- -Continued
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to increased rental and royalty rates and submit a

reinstatement, fee and Federa l_Hegis te r publication
costs

.

Donald_D^_Dunn, 87 IBLA 316 (June 25, 1985)

Under 30 U.S.C. § 188(c) (1982), the Department
has no authority to reinstate an oil and gas lease
terminated by operation of law for failure to pay
annual rental timely where the lessee fails to submit
the full amount of rental due within 20 days of the
anniversary date of the lease.

Cjpto £* Svancaraj Grate Svancar a, 87 IBLA 319 (June 25,
1985)"

Where the record shews that at the end of the
primary tern of an oil and gas lease, there is no
production cf oil or gas in paying quantities fro® the
lease area, and no well capable of such production,
the lease expires at the end of its term in the absence
of diligent drilling operations initiated prior to the
expiration a suspension of the lease.

The partial commitment of lands within an oil and
gas lease to a unit agreement segregates the land in
the lease into separate leases embracing those lands
committed to the unit and those lands not unitized.
The lease ccnmitted to the unit continues in effect
for so long as committed, provided that production is
obtained within the unit prior tc expiration of the
term of the lease.

American Bescurce Management Corp. (Cn Judicial Bemandj.,
88 lit A 172 (Iug.~207~1985)

Under 30 U.S.C. § 188(c) (1982), the Secretary is
without authority tc reinstate an oil and gas lease
terminated by operation of law for failure to pay
annual rental timely where the lessee fails to sub-
mit the full amount ef rental due within 20 days of
the anniversary date of the lease.

Marion B« Banks, Boble Cr ayer&_S August_Car niglia,
88 1 1 LA 341 "( Sept7”l 97~1 985

j"~

UBIT A BD CCCEE8 ATI¥E SGBIIMESTS

In determining whether or not a unit well is
capable of producing unitized substances in paying
quantities a "preponderance of the evidence" standard
of proof must be esp lcyed . In determining whether cr
not one has net the applicable standard of proof, this
Board will consider the actual standard applied rather
than the phrase employed by the factfinder to describe
it.

This Beard may rely cn reports cf Departmental
technical experts in determining whether or not a unit
well is capable of producing unitized substances in
paying quantities. A determination by Departmental
technical experts will net be set aside where it is
not arbitrary or capricious, and is supported ty
competent evidence.

The Bureau of Land Management practice of deduct-
ing overriding royalties from gross revenue making
"paying quantities" determinations is the accepted
trade practice, custom , and usage. Khere a well-
established practice or custom is shown to exist, it is
assuaed that the parties to a contract intended that
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practice or custom to apply in the absence of express
lingua ye in the contract to the contrary.

l2£ds_Pctroleum_Co.. , 86 IBIA 46 (Apr. 10 , 196b)

Sec. 15 of the standard form unit agreement,
43 CFH 3166.1, only relieves the unit operator from
compliance with unit drilling, operating, and pro-
ducing requirements. In the absence of production
or of a well capable of production, the unit operator
must still obtain a sec. 39 suspension, and must
comply with the requirements of sec. 39, in order to
prevent leases from expiring while he is excused from
unit requirements.

Oil_S_Gas_Lease_Suspension, H-36953 (Hay 31, 1965)
92 I.E. 293

The partial commitment of lands within an oil and
gas lease to a unit agreement segregates the land in
the lease into separate leases embracing those lands
committed to the unit and those lands not unitized.
The lease committed to the unit continues in effect
for so long as committed, provided that production is
obtained within the unit prior to expiration of the
term ot the lease.

Ase£I£££_i* e50ur ce_Manaqement_Corp>_. (On_«Jud icial_Remand]_

,

86 IBL A 17 2 lAug7~20, 1985)"'

Where the record establishes that a party holding
the entire working interest in a tract has committed
that interest to a unit agreement which has been subse-
quently approved m the public interest, but the tract
was found not to be committed on the erroneous belief
that less than the entire working interest was com-
mitted, a decision holding an oil and yas well on the
tract not to be a unit well will be reversed.

88 IBIA 195 (Aug. 21, 1965)

An appeal to the Board of land Appeals of a
decision by the Director, Bureau of Land Management,
affirming a regional conservation manager’s decision
not to approve a unit agreement will be dismissed as
moot where the noncompetitive oil and gas leases
proposed for inclusion in the unit have expired by the
running of their primary terms without benefit of
development or production. Delays by the Department
in considering an appeal pursuant to 30 CFR Part 290
of the conservation manager’s decision do not
constitute a de facto suspension of the oil and gas
leases proposed for the unit which would extend the
leases

.

^Ack_J i__Gry nberg, 88 IELA 330 (Sept. 19, 1965)

oir^sHALE

WITHDRAWALS

Mining claims located on land previously withdrawn
from mineral entry by Exec. Order No. 5327 and Public
Land Order No. 4522 are properly declared null and
void ab initio.

QJ3JL£I1£ULAR_A- 76

An appeal arising cut cf a ccst comparison by
the National Park Service under CME Circular A-76 is
dismissed as meet where a newly enacted statute pro-
hibits the National Park Service from awarding any
contracts pursuant tc the Circular absent specific
appropriations therefor, and no specific appropria-
tions are provided for the purpose cf the contract.

Ag>g>eal_of ESN Service Industries* Inc., IBCA-1859
(A-76) lJan7"27~1985j"“ 92 I.E. 36

£MGCN_Ji!E_C!LITCBNIj5 R AIL RC AE_ A BE REgCNVEIJD CCCS

TIMEER SALES

Where, subsequent tc the issuance of a final
programmatic EIS detailing a specific level of clear-
cutting activities, it is determined to substantially
increase the amount of acreage to be clearcut, far
beyond any level reasonably foreseeable by a review of
the EIS, ELC must either issue a new HIS or a supple-
mental EIS prior to implementing the increased level of
clear cutt inc

.

A party seeking to establish that BLM has violated
applicable policies regarding clearcutting cn Federal
leases has the burden of showing errer in BLM’s
actions. A mere disagreement or difference of opinion
will not establish such error.

Sec. 1 cf the Act cf Aug. 28, 1937, 43 U.S.C.
«, 1181a-1181f (1982), requires that revested Oregon and
California Railroad lands classified as tiaberlands
shall be managed (with one exception) for permanent
forest production and that the timber thereon shall be
sold, cut, and removed in conformity with the principle
of sustained yield fer the purpose of providing a
permanent source of timber supply, protecting water-
sheds, regulating stream flew, and ccntriluting to the
economic stability cf lecal communities and industries,
and providing recreational facilities.

Authority for ELB* s clearcut harvest of low-
intensity lands, whose timber forms nc part of
allowable cut, is found in sec. 307 (a) of the Federal
Land Policy and Management Act of 1S76, 43 U.S.C.
$ 1737(a) (1982), wherein the Secretary is authorized
to conduct investigations, studies, and experiments on
his own initiative or in cooperation with others
involving the management, protection, development,
acquisition, and conveying of public lands.

In re Upper Floras Timber Sale_et al., 86 IELA 296
(Kay 13, I 9 85)

A decision tc implement a timber sale proposal
based on a finding of no significant impact may be
remanded where the environmental assessment for the
sale, which supplements and is tiered to the pregrau-
matic environmental impact statement for the 1 C-y ear
timber management program in the district, fails to
adequately consider the site-specific impacts cf the
sale including any aspects of the timber sale which
vary significantly from the parameters considered in
the programmatic environmental impact statement.

In re Humpy Mountain Timber Sale. 88 IELA 7 (June 28,
1 985)"

Azoj?e_Utah_Mining_Coi , 86 IBIA 170 (Apr. 25, 1985)
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9OM_C0NTINENTA L_SHE LF_LA NDS_ACT

GENERALLY

The statutory definition of "Outer Continental
Shelf" applies to submerged lands seaward of those
granted to the States in the Submerged Lands Act.

The statutory definition of "Outer Continental
Shelf" includes all submerged lands which the United
States currently claims under international law as
being subject to its jurisdiction and control.

Generally, because the United States currently
claims Continental Shelf jurisdiction to a minimum of
200 nautical miles from its coasts, the Secretary has
the authority to issue mineral leases cowering areas
within 200 miles of the coasts of the 50 States.

Authority to Issue Outer. Continental Shelf Hineral
Leases in the Gorda Ridge Area, H- 36952 (Hay 30,
1985)

- - -
x .o . 459

OIL AND GAS LEASES

Where the lessee under an outer continental shelf
oil and gas lease diverts gas produced under the lease
from buyer A to buyer B in order to fulfill a warranty
contract and computes royalty on the basis of the con-
tract price to B, the Hinerals Banagement Service may
properly recompute the royalty based on the contract
price to A where the price that would have been paid by
buyer A represents the reasonable unit value of produc-
tion under 30 CFR 250.64 (1982), i ,e, , the highest
price which could be received for the gas at the time
of production, despite prior approval of use of the
warranty contract price for calculation of royalties
tor gas produced under other leases.

A moco_P r cd uc t ion_Coi , 85 IBLA 121 (Feb. 15, 1985)

£ATENTS_gF_PUBLI£_LA(jDS

GENERALLY

Where lands in a grant or patent from the United
States are described in terms of the rectangular sur-
veying system, the right, title, or interest acquired
thereby is that defined by the corners of the original
Government survey upon which the description is based.

A survey of public lands creates and does not
merely identify the boundaries of sections of land. A

patentee of public land takes according to the actual
survey on the ground, even though the official survey
plat may not show the tract as it is located on the
ground, or the patent description may be in error as
to the quantity of land stated.

Where a plat of resurvey indicates that more land
is included within the boundaries of a patented tract
than was shown by the plat of original survey in
accordance with which the patent was issued, the
boundaries of the patented tract as established by the
original survey, and not the acreage indicated on the
plat of the original survey, determine the quantity of
land which was conveyed by the patent.

Robert R . Perry. 87 IBLA 380 (June 28, 1985)

EFFECT

Where lands were patented under a statute which
authorized the granting of nonaineral lands only, the
issuance of the patent generally constituted a conclu-
sive determination by the United States of the non-
mineral character of the land so patented, and the

PATENTS OF PUBLIC LA NDS—Copt i n oed

Ef f ECT--Ccntinued

subsequent discovery of mineral values thereon does not
operate to void the conveyance by the United States.

Sil ver_Euckie_Bines x_Inci , 84 I E l A 306 (Jan. 7, 1985)

When the United States patents "noDmineral" land
to the State of Washington in exchange for State land
located within a national forest, the issuance cf a
patent constitutes a conclusive determination by the
United States that the land was nonmineral in
character, and, in the absence of fraud, any subsequent
identification or discovery of minerals thereon dees
not operate to void the conveyance by the United States
or to create a reservation cf the minerals in the
United States. Therefore, mining claims located cn
"nonaineral" land patented to the State without
reservation of the mineral estate are null and void at
initio, even though the State at one time mistakenly
concluded that the patent did not ccnvey the mineral
estate.

bay id_Ci_Brcckens, 85 IBLA 1 (Jan. 3C, 1985)

Land which has been patented without a reservaticn
of minerals to the United States is not available for
the location of mining claims. flining claims located
on such lands are null and void at initio. Attempts tc
record such mining claims or file affidavits of assess-
ment work or notices of intent to hold such mining
claims are properly rejected.

hal£h_C._Benmott, 88 IBLA 360 (Sept. 27, 1985)

Land which has been patented without a reservation
of minerals to the United States is net available for
the location of mining claims. flining claims located
on such lands are void at initio.

Ralph C. Bemaott. 88 IBLA 363 (Sept. 27, 1985)

Ralph C, Bemaott, 8b IBLA 367 (Sept. 27, 1965)

RESEBV ATICfiS

Language excluding mineral lands which was
included in a patent of railroad grant lands does net
operate as a mineral reservation or diminish the estate
vested in the grantee upon later discovery of minerals
in the land. The issuance of a railroad grant lands
patent generally constitutes a conclusive determination
by the United States of the nonmineral character cf the
land.

Where land has been patented under a railroad land
grant and only the surface estate has teen reccnveyed
to the United States, a mining claim located on such
land is properly declared null and void at initio
because the United States does net ctn the mineral
deposits in the lands.

A ug us t_f i_Jlach t a , 88 IELA 304 (Sept. 16, 1985)

SUITS TO CANCEL

The Department is tarred by the provisions of
43 U.S.C. 5 1166 (1982) from challenging the conveyance
of land to the State of Alaska by sec. 906 of the
Alaska National Interest Lands Conservation Act, ccc-
firming tentative approvals of State land selections
subject to valid rights, where more than 6 years have
passed since the conveyance. Since the lands here con-
veyed legislatively to the State were tentatively
approved for conveyance in 1976, and since the Act
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SUITS TO CANCEL--Continued

Bakes such conveyance effective as of the date of
tentative approval, provision of 43 U.S.C. § 1166
(1982) bars any possibility of Departmental interven-
tion on behalf of the entr ynan in this case.

Terry; L^Wilson , 85 IBLA zQ6 (Fab. 28, 1985)
92 I.D. 109

PA YMENT S

GENERALLY

"Tender.” Placing a check for annual rental for
oil and gas leases in the mails does not constitute a

tender of payment within the meaning of 43 CF8
3108. 2-1 (c) . A tender of rental payment is made only
when a lessee submits payment to the BLM office admin-
istering his lease, providing BLM with the opportunity
either to receive or decline payment. Accordingly,
placing rental in the mails does not constitute a

tender of payment which would allow the Department to
consider the merits of a petition for a class I rein-
statement of an oil and gas lease.

William E. Phalen, 85 IBLA 151 (Feb. 25, 1985)

£QMSgSITE_LANeS

It is error to prohibit placer mining on powersite
lands pursuant to the Act of Aug. 11, 1955, merely on
the basis that unrestricted and unmitigated mining
operations will adversely affect other land uses or
values, because (1) there no longer can be unrestricted
or unmitigated placer mining on such claims, and
( 2 ) all land has some other use or value which would
be affected by mining, so that prohibition for that
reason would foreclose mining on all powersite lands
and effectively nullify the Act. Whether to allow or
prohibit mining requires an evaluation of potential
detriments and benefits in each specific case, bearing
in mind that Congress generally intended that powersite
lands would be open to placer location and operation.

Mited ktat es_Fo rest Service v. Walter_Di Hilender,
86 IBLA 1 81 (Ipr:"orr985r 92 I. IT 175

PRACTIC E B EPOflS THE DEPARTMENT

GENERALLY

An appeal brought by a person who does not fall
within any of the categories of persons authorized by
regulation to practice before the Department is subject
to dismissal. Where the record does not show the party
presenting the appeal is qualified under the regula-
tions, the appeal will be dismissed.

go be£t_G i_ Young, 87 IBLA 249 (June 20, 1985)

PERSONS QUALIFIED TO PRACTICE

An appeal brought by a person who does not fall
within the categories of persons authorized by regula-
tion to practice before the Department is subject to
dismissal.

65 IBLA 250 (Mar. 6, 1985)

El IVAT E_ EXCHANGES

PROTESTS

Where the record in a private exchange case
reflects that ELE considered the wildlife values cf the
public lands subject to exchange and determined thea to
be not significant, a claim that such lands are of
critical importance to wildlife cannot be sustained
where there is a failure to provide persuasive evidence
that BLM's analysis of the wildlife values is improper.

The denial of a protest to a private land exchange
will be upheld where ELM determines that the public
interest is well served by proceeding with the exchange
and the protestant fails to show BLM erred in that
determination

.

Nbere the Environmental Ass ess sent/Land Report cf
a private .land exchange reflects that BIB considered
the alternative of imposing a conservation easement cz
land use covenant to prctect wildlife values on the
public land subject to exchange, tut ELE 4 s analysis
results in the conclusion that such a restriction is
not warranted, such a determination will not be over-
turned in the absence of a showing of error.

Nat ' 1 Wildlife Federation et , 87 IBLA 271 (June 25,
1985)”

Where ELE denies a protest to a proposed private
land exchange, it sust infers the protestant of its
right to appeal. The right of appeal is not dependent
upon BLM's determination cf whether the protestant
claims ownership of public lands in the proposal or
holds a valid existing contract, permit or lease fer
those lands. Denial cf a protest makes the protestant
a "party to a case" within the meaning of 43 CFG 4.410.
Whether a party to a case has an interest which has
been adversely affected by the Blfi decision is a matter
to be decided by the Board of Land Appeals on appeal.

where ELE denies a request ty a private land owner
tor access across Federal lands selected in a private
exchange proposal on the basis that historical access
to the private lands has been across ether private
lands not associated with the exchange and that the
requested access would provide no public benefit,
such a determination will be upheld where the one
seeking access fails to establish error in the ELM
determination.

SteinheiSer_Trust, - 87 XELA 308 (June 25, 19E5)

PUBLIC INTEREST

The denial of a pretest to a private land exchange
will be upheld where ELM determines that the putlic
interest is well served by proceeding with the exchange
and the protestant fails to show ELM erred in that
determination.

Nat 4 1 Sildlif e_Fede^aticj et al. , 87 IBLA 271 (June 25,
19857 —

—

PUB!JC_LJ|CS

CLASS! FXCAT I C N

fchere a lode aiming claim is located partially cn
withdrawn or patented land, it is net null and void
ab initio to the extent of its inclusion of such lands.
A locator whese discovery is cn lands open to location
may extend the end lines and side lines of his dais
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across withdrawn or patented land to define the extra-
lateral rights to lodes or veins which apex within the
claim

.

Timberline Mining Co,. 87 IBLA <264 (June <24, 1985)

JU BIS DICT ION OVEB

BLH has the authority to decide whether to issue a

noncompetitive geothermal resources lease pursuant to
sec. 3 of the Geothermal Steam Act of 197C, 30 U.S.C.
<5 1002 (1982) , for land within a national forest where
the Forest Service has consented to leasing, and to
impose additional stipulations, in order to protect
environmental resources, not inconsistent with those
prescribed by the Forest Service. Where BLH has
expressly not exercised that authority, the case will
be remanded for that purpose, including a consideration
of whether BLH has properly provided for staged leasing,
i .ei( leasing subject to subsequent approval of spe-
cific development activities contingent on a finding
that no environmentally unacceptable impact will occur.

S ierra_Cl ub
JL
_Oregon_Chapter , 87 IBLA 1 (Hay 17, 1985)

BLH has the authority to issue notices of inci-
dents of noncompliance, e_.g_., for failure to regravel
an access road and to remove reserve pit fluids, and to
levy an assessment under 43 CFR 3163.3 (1983) with
respect to the operation of oil and gas wells on
Federal noncompetitive oil and gas leases within a

national forest.

Where in 1964 a tract of public land was offered
for public sale pursuant to 43 U.S.C. $ 1171 and the
adjacent landowners were declared the purchasers, but
the sale was subsequently vacated and all money
reimbursed by a decision which afforded them the right
of appeal, and where no appeal was taken and 43 U.S.C.
e 1171 was thereafter repealed, the decision becaie
final and nc residual rights under that sale or the
repealed statute survived. Therefore, a protest by
these same landowners against the re-offering of this
tract for sale pursuant to 43 U.S.C. $ 1713, based cn
their asserted priority at the 1964 sale, is properly
dismissed

.

George Henke, Beatrice Henke. 87 IBLA 81 (Hay 29, 1985)

Language excluding mineral lands which was
included in a patent cf railroad grant lands does not
operate as a mineral reservation or diminish the estate
vested in the grantee upen later discovery of minerals
in the land. The issuance of a railroad grant lands
patent generally constitutes a conclusive determination
by the United States of the nonmineral character of the
land .

t_ F^_ 1 1 ach t a , 88 IELA 304 (Sept. 16, 1985)

RECLAHATICN LANCS

Riviera Drilling & Exploration, 87 IBLA 3o7 (June 27,
1 985)

“

LEASES AND PERHITS

3LH has the authority to issue notices of inci-
dents of noncompliance, e_. j_. , for failure to regravel
an access road and to remove reserve pit fluids, and to
levy an assessment under 43 CFR 3163.3 (1983) with
respect to the operation of oil and gas wells on
Federal noncompetitive oil and gas leases within a
national forest.

Riviera Dr i lling_S_E xplor a tion , 87 IELA 357 (June 27,
1985)

“

GENERALLY

Crdinarily an application to restore lands within
a reclamation withdrawal to mineral entry pursuant to
the Act of Apr. 23, 1932, 43 U.S.C. « 154 (1982), will
be rejected by the Bureau of Land Hanagement where the
Eureau of Reclamation recommends against restcraticn.
However, cn appeal a case may be remanded for further
consideration by the appropriate agencies, including
preparation of a mineral report, where it appears war-
ranted by the appellant's showings and willingness to
accept terms and conditions to protect the Government's
interest

.

Rotept timber

t

A_Otis Schcclcraf t, 85 IBLA 131 (Feb. 19,
1985)“

£UBLIC_S ALES

GENERALLY

Where in 1964 a tract of public land was offered
for public sale pursuant to 43 U.S.C. % 1171 and the
adjacent landowners were declared the purchasers, but
the sale was subsequently vacated and all money
reimbursed by a decision which afforded them the right
of appeal, and where no appeal was taken and 43 U.S.C.
5 1171 was thereafter repealed, the decision became
final and no residual rights under that sale or the
repealed statute survived. Therefore, a protest by
these same landowners against the re-ottering of this
tract for sale pursuant to 43 U.S.C. § 1713, based on
their asserted priority at the 1964 sale, is properly
dismissed

.

RECPEATICN_JhC_EUELIC_lU!FgSES_ACT

Where a cemetery site is to be conveyed to a city,
an appropriate purchase price must be paid in con-
sideration. Although once a military cemetery, the
site may net be conveyed without mcnetary consideration
as a historic monument where the military dead have
teen removed and the city intends tc continue to
utilize it as it has been used for decades, as a

typical civilian community cemetery for the benefit of
residents

.

Ci ty of Eagle, Alaska. 87 IBLA 323 (June 26, 1985)

2®2Ll£_USnkex_Beatr ice_Henke, 87 IBLA 81 (Hay 29, 1985)
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GENERALLY
VALIDITY- -Continued

Written statements concerning public lands, e^g.,
proof of improvements of mining claims and proof oi
posting of notices, need not be sworn statements unless
the Secretary in his discretion shall so require.

The Board of Land Appeals has no authority to
treat as insignificant or to declare invalid duly
promulgated regulations cf the lepar tment . Such
regulations have the force and effect of law and are
binding on the Department.

Dennis J. Kitts. 84 IBLA 338 (Jan. 15, 1985) » 85 IELA 366 (Bar. 26, 1985)

While, as a general rule, amendments to regula-
tions or administrative procedures may be applied to a

pending appeal where to do so would benefit an
appellant, such amended regulations or procedures may
not be applied where third-party rights would be

The Board cf Land Appeals has no authority to
declare invalid duly promulgated regulations cf this
Department. Such regulations have the force and
effect of law and are binding on the Department.

adversely affected. ^isenak^_Jnc J, , 87 IELA 67 (Bay 28, 1985)

United States v. Richard B. Balias. 87 IELA 88 (May 30,
1985)

An essential element of a claim for estoppel is

The Board of Land Appeals has no authority tc
declare invalid duly promulgated regulations of this
Department. Such regulations have the force and effect
of law and are binding cn the Department.

that the party asserting it must be ignorant of the
true facts. Since, however, all persons are presumed
to have knowledge of relevant statutory and regulatory
provisions, an individual say not premise a claim
of estoppel on information or advice contrary to such

Aht nat_Inci> 87 IBLA 283 (June 25, 1985)

a provision.

Marion E. Eanks* Noble Graver, & Auyust Carniylia,
88 IBLA 341 (Sept. 19, 1985)

The Board of Land Appeals has no authority tc
declare duly promulgated regulations invalid. Such
(regulations have the force and effect of law, are
binding on the Department, and may not be waived.

Rgbert_Bi_Fer r^* 87 I EL A 380 (June 28, 1985)

FORCE AND EFFECT AS LAW

The Board of Land Appeals has no authority to WAIVES
treat as insignificant or to declare invalid duly
promulgated regulations of the Department. Such
regulations have the force and effect of law and are
binding on the Department.

The requirement that a bidder in a competitive cil
and gas lease sale must submit one-fifth of the bid
amount with his bid is mandatory and will not be waived

KUMEi.lL_C2E.Ei, 85 IBLA 366 (Bar. 26, 1985) Dolton H. Simmons, 85 IELA 297 (Bar. 13, 1985)

The Board of Land Appeals has no authority to
declare invalid duly promulgated regulations of this
Department. Such regulations have the force and
effect of law and are binding on the Department.

The Board of Land Appeals has no authority tc
declare duly promulgated regulations invalid. Such
regulations have the force and effect of law, are
binding on the Department, and say not be waived.

«isenak JL_Inc Jt , 87 IBLA 67 (Bay 28, 1985) Robert R. Perry, 87 IBLA 380 (June 28, 1985)

The Board of Land Appeals has no authority to
declare invalid duly promulgated regulations of this
Department. Such regulations have the force and effect

RENT

of law and are binding on the Department.

Ahtna. luc . . 87 IBLA 283 (June 25. 19851

VALIDITY

Where the reasonable rental value cf Government -

furnished quarters has teen determined in accordance
with accepted appraisal procedures pursuant to
Departmental directives, and the occupant alleges
that his rent is excessive, the burden is on the
occupant tc prove by positive, specific, and sub-
stantial evidence that the appraisal is in error.

The Board of Indian Appeals does not have
authority to change a duly promulgated regulation of
the Department or to declare it to be invalid.

Appeal cf James E. Glvnn, 6 OHA 13 (Eeb. 6, 1985)

Harold Jones v. Actinq Area Director. Sacramento Area
Office, Bureau of Indian Affairs, 13 IBIA 124 (Feb. 27,
1985)

Where the record indicates full compliance with
an earlier decision of this Eoard involving the same
parties and issues, and the only remaining complaint
is the fact that no meetings with appellants were
held, the appeal will be denied; no such meetings are
mandated by 41 CFR 102.7. See 4 CFR 101.8.

Appeal cf Henry Bcuntaic Resource Area Employees. II,
6 CHA 80 (Sept. 9, 1985)



RES J UDICATA

An appeal contesting appellant's responsibility
lor repainting doors and jambs under a contract
terminated for default is dismissed because the same
issues were presented and decided in an earlier
decision and affirmed on reconsiderations thereby
constituting res judicata.

Appeal of C. G. Horton Co.. Inc . , IBCA-1823 (Jan. 10

,

19857“' “ 92 I.D. 56

Where an appeal has previously been taken and a

final Departmental decision announced, the doctrine of
administrative finality bars consideration of a new
appeal arising from a later proceeding involving the
same claim and issues, absent compelling legal or
equitable reasons tor reconsideration.

Vi llage_of _South_Haknek f 85 IBtA 7 4 (Feb. 11, 1985)

EIStllS^QF-MI
GENERALLY

Where the State of Alaska appeals a decision hold-
ing that a Native allotment is not subject to a right-
of-way granted to the State and on appeal the heirs of
the allottee relinquish that part of the allotment in
conflict with the right-of-way, the issue is moot and
the appeal is dismissed.

§tate_of_ Alaska, 85 IDE. A 170 (Feb. 26, 1985)

ACT OF MARCH 3, 1891

BLM may properly cancel a right-of-way granted
pursuant to the Act of Mar. 3, 1891, 43 U.S.C. § 946
(1970), for violation of the terms of the grant where
the grantee has failed to file proof of construction,
has failed to maintain a fence around the pump site
(including the planting of vines thereon to screen the
fence) , and has failed to maintain a performance bond
pending acceptance of proof of construction. Such
cancellation may be effected without a hearing where no
material factual issue is in dispute.

James_L_j,_Mor£ison Sr A et_al.., 87 IBtA 236 (June 19,
1985)

B1GBTS;OT;WAJ[--Continued

ACT OF FEBRUARY 25, 1 920—Con t i n ued

affirmed in the absence cf a shewing cf violation of
relevant statutes or regulations.

Wgs te^n_Ga s_ S UEply_ Co^ , 86 IBLA 258 (Hay 8, 1985)

Where the Bureau of Land Management proposes tc
resolve the conflicts and inconsistencies in its
appraisal method used to determine fair market rental
values for natural gas pipeline rights-of-way, granted
pursuant to the Set of Feb. 25, 1920, as amended,
30 U.S.C. 4 185 (1982) » the Board will set aside
decisions based on the going rate method of appraisal,
and remand such questions to the Bureau of land
Hanagement for further action consistent with the
result cf BLH ’ s analysis.

An oil and gas lease issued pursuant to the Act
of Feb. 25, 1920, 30 U.S.C. « 181 (1982), grants to
the lessee no rights in lands outside the subdivisions
described in the lease. Off-lease facilities on
Federal lands, regardless of their nature, on-lease
oil and gas transportation facilities, and on-lease
commercial facilities may be constructed only after an
appropriate right-of-way has teen granted. Sec. 28 cf
the Act, 30 U.S.C. $ 185 (1982), does not apply to
pn-lease production facilities which are included
m a-stirface use and operations plan, and which are
authorized by the approval of an application to conduct
leasehold operations or construction activities, such
as an application for permit to drill. However, where
on-lease gathering facilities are constructed by an
individual who is neither the lessee nor the operator,
such activities constitute "commercial operations" and
are permissible only after obtaining a right-of-way
under sec. 28.

So authority exists in either sec. 28 of the Act
of Feb. 25, 1920, 30 U.S.C. i 185 (1982), or in the
regulations issued thereunder tc support a request that
ELM refrain fro® collecting 6 years of back use charges
for the unauthorized use cf rights-of-way on the
Federal lands.

ELM'S right to reappraise every 5 years a right-
of-way issued pursuant tc sec. 28 of the Act of
Feb. 25, 192C , 30 U.S.C. $ 185 (1982), is but one
factor that ELE has considered in arriving at an
adjusted going rate for BLH rights-cf-way. BLB’s
adjusted going rate is calculated by reducing by
30 percent the industry going rate fer rights-of-way
on private lands.

Gas_£o._of_HewM Hexico, 88 IBIA 240 (Sept. 3, 1985)

ACT OF FEBRUARY 15, 1901

A right-of-way issued under the Act of Feb. 15,
1901, for a dike system is properly revoked as an
exercise of the discretion of BLH where the holder
fails for over 15 years to develop it, in viclaticn
of an express condition in the right-of-way imposing a

deadline for completion of development, and where BLH
wishes to reaove encumbrances on title to the subject
lands to allow consummation of a land exchange to
protect the habitat of a threatened animal species.

Coachella_V alley Water District, 85 IBLA 389 (Bar. 27,
19857

” ”

APPLICATIONS

Under the Federal Land Policy and Management Act
of 1976, approval of a right-of-way by the Secretary cf
the Interior is discretionary. A decision of the
Bureau of Land Management rejecting an applicaticn fer
a right-of-way will ordinarily be affirmed by this
Board when the record shews the decision is based on
a reasoned analysis of the factors involved, made with
due regard fer the public interest.

High Summit Oil 8 Gas, Inc., 84 IBLA 359 (Jan. 24,
1985)’

~
~ 92 I.C. 58

ACT OF FEBRUARY 25, 1920

The Department has discretionary authority to
issue a natural gas pipeline right-of-way pursuant to
30 U.S.C. § 185 (1982). A decision to issue a right-
of-way in the public interest to facilitate production
of gas fro® Federal oil and gas leases and to dismiss
the protest of a competing gas supplier will be

In adjudicating a protest against an applicaticn
for radic ccmunicaticns right-of-way, the Eureau of
land Management is required by 43 CEB 4.450-2 only tc
consider and decide matters which are proposed to be
done. Hhere an application for right-of-way has
already matured into a functioning use, a protest
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against the proposal upon which the use was initiated
oust be dismissed.

Willamette Log-jini Communications. Inc.. Springfield
I EL A 77 (Apt. 10, 1 9H5

)

A bureau of Land Nanagement decision rejecting a

right-of-way application for a road filed pursuant to
sac. 501(a) of the Federal Land Policy and Management
Act of 1976, 41 U.S.C. § 1761(a) (1982), will be
affirmed when the record shows the decision to be a

reasoned analysis of the factors involved, made with
due regard for the public interest.

D222®_IDamp:son, 88 IBLA 31 (July 9, 1985)

CANCELLATION

A right-of-way tor an electric transmission line
issued pursuant to the Act of Bar. 4, 1911, over lands
to which, at the time of issuance, an Alaska Native had
an inchoate right through use and occupancy, cannot be
defeated by subseguent determination of entitlement to
an allotment tor such lands, and the allotment must be
made subject to the right-of-way. A decision holding
such a right-of-way null and void must be reversed.

Golden_Vallej(_Electric Ass^n, 85 IBLA 36 3 (Bar. 25,
1985)

A right-of-way issued under the Act of Feb. 15,
1901, for a dike system is properly revoked as an
exercise of the discretion of BLfl where the holder
tails for over 15 years to develop it, in violation
of an express condition in the right-of-way imposing a

deadline for completion of development, and where ULB
wishes to remove encumbrances on title to the subject
lands to allow consummation of a land exchange to
protect the habitat of a threatened animal species.

Coachella Valley Water District, 85 IBLA 389 (Bar. 27,
19857

BLB may properly cancel a right-of-way granted
pursuant to the Act of Bar. 3, 1891, 43 U.S.C. § 946
(1970), for violation of the terras of the grant where
the grantee has failed to file proof of construction,
has failed to maintain a fence around the pump site
(including the planting of vines thereon to screen the
fence), and has failed to maintain a performance bond
pending acceptance of proof of construction. Such
cancellation may be effected without a hearing where no
material factual issue is in dispute.

Jaaes_L i_
Borrison Sr.._et_al., 87 IBLA 23b (June 19,

1985

)

FEDERAL LAND POLICY AND BANAGENENT ACT OF 1976

Under the Federal Land Policy and fianagement Act
of 1976, approval of a right-of-way by the Secretary of
the Interior is discretionary. ft decision of the
Bureau of Land Management rejecting an application tor
a right-of-way will ordinarily be affirmed by this
Board when the record shows the decision is based on
a reasoned analysis of the factors involved, made with
due regard for the public interest.

High Sum mit Oil_& Gast Inc.., 84 IBLA 359 (Jan. 24,
1985J

" 92 I. D. 58

ft Bureau of Land Nanagement decision rejecting a

right-of-way application for a road filed pursuant to
sec. 501(a) of the Federal Land Policy and flanagesent
Act cf 1976, 43 U.S.C. $ 1761 (a) (196 2) , will be
affirmed when the record shows the decision to be a

reasoned analysis of the factors involved, made with
due regard let the public interest.

P«ane_Thcmpson , 88 IBLA 31 (July 9, 1985)

NATURE OF INTEREST GRANTED

A right-of-way for an electric tr ansa issicn line
issued pursuant to the Act of Bar. 4, 1911, over lands
to which, at the time of issuance, an Alaska Native had
an inchoate light through use and occupancy, cannct be
defeated by subsequent determination cf entitlement to
an allotment for such lands, and the allotment Bust be
made subject tc the right-of-way. A decision holding
such a right-of-way null and void must be reversed.

Golden Valley Elegtjic Ass'n, 85 IE1A 363 (Bar. 25,
19857

OIL AND GAS PIPELINES

The Department has discretionary authority to
issue a natural gas pipeline right-of-way pursuant tc
30 U.S.C. % 185 (1982). A decision to issue a right-
of-way in the public interest tc facilitate production
of gas from Federal oil and gas leases and to dismiss
the protest cf a competing gas supplier will be
affirmed in the absence of a showing of violaticn cf
relevant statutes or regulations.

upp ly_Ccu , 86 IBLA 258 (Bay 8, 1S85)

Where the Eureau of Land Nanagement proposes tc
resolve the ccnflicts and inconsistencies in its
appraisal method used tc determine fair market rental
values for natural gas pipeline rights-of-way, granted
pursuant to the Act of Feb. 25, 192C, as amended,
30 U.S.C. s 185 (1982), the Beard will set aside
decisions based on the going rate method of appraisal,
and remand such questions to the Bureau of Land
Nanagement fer further acticn consistent with the
result of BLE's analysis.

An oil and gas lease issued pursuant to the Act
of Feb. 25, 1920, 30 U.S.C. § 181 (1982), grants tc
the lessee nc rights in lands outside the subdivisions
described in the lease. Cff-lease facilities on
Federal lands, regardless of their nature, on-lease
oil and gas transportation facilities, and on-lease
commercial facilities may be constructed only after an
appropriate right-of-way has been granted. Sec. 28 of
the Act, 30 U.S.C. § 185 (1982), does net apply tc
on-lease production facilities which are included
in a surface use and operations plan, and which are
authorized by the approval of an application to conduct
leasehold operations or construction activities, such
as an application for permit to drill. However, where
on-lease gathering facilities are constructed by an
individual who is neither the lessee nor the operator

,

such activities constitute "comnercia 1 operations" and
are permissible only after ottaining a right-of-way
under sec. 28.

No authority exists in either sec. 28 of the Act
of Feb. 25, 1920, 3C U.S.C. * 185 (1982), or in the
regulations issued thereunder to support a request that
BLB refrain from collecting 6 years cf back use charges
for the unauthorized use of rights-of-way on the
Federal lands.

BLB's right to reappraise every 5 years a right-
of-way issued pursuant tc sec. 28 of the Act of
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Feb. 2b, 1920, 30 U.S.C. % 185 (1982), is but one
factor that ELM has considered in arriving at an
adjusted going rate for Bid rights-of-way. ELM's
adjusted going rate is calculated by reducing by

30 percent the industry going rate for rights-of-way
on private lands.

Gas_Co i_ot_New_I3esico , 88 IBLA 240 (Sept. 3, 1985)

ROLES O F P 8 ACT ICE

APPEALS

Generali^

A protest within the eeaning of 43 CFU 4.450-2 is
an objection "to any action proposed to be taken" in
any proceeding before the Bureau of Land Management. A

protest to the issuance of an oil and gas lease filed
after the lease has issued by one not previously a

party to the case is not finely , and dismissal of such
a protest will be affirmed on appeal.

Slg£ta_Club_JLggal_Defense Fund, Inc. , Natural Resources
De£ense_Council x Inc.* California Wilde;: ness Coalition .

84~ I EL A 311 1janT~77"l985l
~~ * ~~ " 92 1.77 37

Where, on appeal from rejection by BLM of a Native
allotment application pursuant to an adjudication,
precipitated only by the filing of a State protest in
accordance with sec. 905 (a) of the Alaska National
Interest Lands Conservation Act, 43 O.S.C. § 1634(a)
(1982), the State withdraws its protest in a stipula-
tion agreed to by all parties, the Board will vacate
the decision appealed from and remand the case to BLM
with instructions to hold the application for approval
under the statute.

buke_E\_Kagak, B4 IBLA 350 (Jan. 17, 1985)

Where on appeal from a decision rejecting a desert
land entry application because the applicant has tailed
to show that appropriate steps have been taken to
acquire a water right, the applicant subsequently
clarifies his intent such that a sufficient water right
sight be available, the decision rejecting the applica-
tion will be set aside and the case file will be
remanded to permit reconsideration of the application.

S i Iv ita_Sx_ Rousea u, 85 IBLA 46 (Feb. 5, 1985)

Nhere an appeal has previously been taken and a

final Departmental decision announced, the doctrine of
administrative finality bars consideration of a new
appeal arising from a later proceeding involving the
same claim and issues, absent compelling legal or
equitable reasons for reconsideration.

7i llage_of_Sguth_Naknek , 85 IBLA 74 (Feb. 11, 1985)

Under 43 CFR 4.1271(a), a party say not file a

"notice of appeal" with the Board of Land Appeals from
an order or decision of an Administrative Law Judge
disposing of a civil penalty proceeding. instead, any
party seeking review of an order or decision in a civil
penalty proceeding may file a petition for discretion-
ary review with the Board under 43 CFR 4.1158 and
4 . 1 2 70

.

RULES OF PR ACTICE— Continued

APPEALS— Continued'

Gener ally- -Con t inued

As an appellate tribunal, the Board of Land
Appeals may not make initial adjudicatory decisions on
matters which should properly be submitted to and
decided by BLM , nor dees the Board render advisory
opi nions

.

b^ar_N
J
._Hhite, 85 IBLA 161 (Feb. 25, 1985)

As an appellate tribunal, the Eoard of Land
Appeals Biay not make initial adjudicatory decisions cn
matters which properly should be submitted to and
decided by ELE, nor does the Eoard render advisory
opinions or opinions in hypothetical cases.

§tate„of_Alaska, 85 IBLA 170 (Feb. 26, 1985)

Where a mining claimant appeals from an Adsin-
istrative Law Judge's decision holding bis claims
invalid and makes vague assertions that prejudicial
evidence was admitted at the hearing; that his expert
witness was net permitted to testify that the claims
could be mined profitably; and that the transcript was
inadequate and incorrect, but offers no evidence to
substantiate the assertions, such assertions will net
serve as a basis for setting aside the Judge's decision.

United States v. Cly de_L , Beekley, 86 IBLA 1 (Mar. 29,
19857

A decision denying a pretest of the contemplated
issuance of noncompetitive geothermal resources leases
will not be effective during the period of time in
which the protestant adversely affected by the decision
say file a notice of appeal, and leases issued during
this time are subject to cancellation.

§iiIIi_£iafex_££S22B„£^l£i®£f 87 IELA 1 (May 17, 1585)

In an appeal arising fro® a decision by an
Administrative Law Judge, the Board of Land Appeals may
sake findings of fact and ccnclusicns based upon the
record cn appeal. The entire record before the Board
may be considered in determining whether the decision
appealed f res is in error, and an appropriate order
entered

.

Bur§au_o£ Land Management v. Eayi d_£ Eonnie Ericsscj),
88”lBIA~248~lsept."47”l985)

Eur dec_cf Prco^

An appeal from a termination for default and an
assessment cf excess costs is denied where the Eoard
finds (i) that a preliminary inspection of hay incident
to a preaward survey did not preclude the Government
fro® rejecting a substantial portion cf the same hay
when delivered to the destination specified in the
solicitation; (ii) that the contract was properly
terainated for default when the contractor failed to
deliver the required quantity of acceptable hay within
the tine specified; and (iii) that the asount of excess
costs involved in reprocuring the hay fro® another
source was reasonable.

Appeal cjE Malheur Lake_Famsx Inc., IBCA-18C8 (Jan. 28,
1985)“" 92 I.D. 63

Tri Coal Co. v. Offipe of Surface Miping Reclaaation 6

laliiSillsIT"8 ? I8Ll~l46“?eb7
-
2l7~1985)
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Burden_of £roof--Continued

Where the reasonable rental value of Government-
furnished quarters has been determined in accordance
with accepted appraisal procedures pursuant to
Departmental directives, and the occupant alleges
that his rent is excessive, the burden is on the
occupant to prove by positive, specific, and sub-
stantial evidence that the appraisal is in error.

A££eal_of_Ja aes_P^_Glynn, 6 OHA 13 (Feb. 6, 1985)

where the Board has referred a high-bid rejection
dispute under a geothermal resources lease sale to the
Hearings Division for an evidentiary hearing and
decision by an Administrative Law Judge, the appro-
priate standard of proof is that app’ellant show by a

preponderance of the evidence that BLH's action was
improper

.

California Eneryj_Co.. I2s»_ Reconsideration]., 85 IB LA 254
"(Har7~b7 198 5 J

~ ~ “ ” 92 I.D. 125

A claim for additional compensation based upon a

claim of defective specifications is denied where the
subcontractor prosecuting the appeal fails to show
(1) that the Government made any attempt to enforce a

particular specification provision at the station where
the disputed work was performed or (ii) that the
difficulties encountered in drilling holes tor and
installing instrumentation in the foundation of an
earth-filled das were attributable to defective speci-
fications rather than to the failure of the prime
contractor to properly coordinate the contract work.

Appeal_g£_I nd_us tr ia l_Const r uc tgrsi_Inc^ , XBCA-1831
(Mar.

_
2b7

-
l985)

“ ~ ““ “ “ 92 I.D. 146

An appeal under a timber sales contract is granted
where the Board finds a contractor to have been
relieved of his slash burning obligations by reason of
the Government having improperly deferred the burning
of the slash generated under appellant's contract until
such slash could be burned simultaneously with slash
generated under another timber sales contract awarded
at a later date to someone else.

A££eal_of_Jaaes_Li_Patt en_di b. J aaes_£a t ten_Logging

,

I BC A-187 3 7 Apr
.

~2 97~X 985J
" 92~I.D.“l72

Where a pasty appeals the 8LH issuance of special
recreation use permits, it is the obligation of appel-
lant to show that the determinations to issue the
permits are erroneous. Unless a statement of reasons
shows adequate basis for appeal and the allegations are
supported with evidence showing error, the appeals can-
not be afforded favorable consideration.

SSQdogino_Cg||Dty_Tas-£ay.gjs„£and_UsgmCgs§ittee, 86 IELA
319 ( Hay 167*19857

A termination for default is sustained where the
Board finds (i) that neither a written nor an oral
request for a time extension was made during the
performance of the contract; (ii) that the appellant
failed to establish any of the assigned causes of delay
as excusable; and (iii) that the contractor repudiated
his obligation to proceed with the performance of the
contract prior to its completion

.

ML ES_gF_,£R ACTIVE- -Continued

APPEALS- -Continued

£ur den_cf £rgc|—Continued

The burden of proof is on an appellant to show
error in the decision appealed from and, in the absence
of such a shewing, the decision will be affirmed

.

MsiI§_ir_J!S52§£eid, 88 IBLA 345 (Sept. 24, 1965)

£i§«issai

share the State of Alaska appeals a decision hold-
ing that a Rative allotment is net subject to a right-
of-way granted to the State and on appeal the heirs of
the allottee relinquish that part of the allotment in
conflict with the right-of-way, the issue is moot and
the appeal is dismissed.

SJta te_o|_Jlagk a , 85 IELA 170 (Feb. 26, 1985)

The holder of a right-of-way on lands administered
by the Bureau of Land Management is not adversely
affected within the meaning of 43 CFB 4.410 by a

decision transferring administrative authority over
such lands to the Forest Service in the absence cf any
allegations cf facts shewing that the Forest Service
has taken any adverse action with respect to the right-
of-way at issue.

ith, 85 IBLA 237 (Mar. 4, 1985)

An appeal brought by a person who does net fall
within the categories cf persons authorized by regula-
tion to practice before t he Department is subject tc
dismissal.

» 85 IBLA 250 (Bar. 6 , 1985)

Where, on appeal from a denial cf a protest , an
appellant fails to make any showing as to how its
interests are adversely affected by the denial cf the
protest, and none is apparent, such an appellant will
be deemed to lack standing, and the appeal will be
dismissed

.

Sav§ Cur ecoSysteas4 JngA4 et al . , 85 IBLA 3CC (Mar. 15,
19857

“

Where the Forest Service, U.S. Department of Agri-
culture , determines that national forest lands applied
for as an Indian allotment under 25 U.S.C. $ 337 (1582)
are more valuable for the timber found thereon than fer
agricultural cr grazing purposes and accordingly
rejects the allotment, the allotment applicant has nc

right of appeal to the Interior Board of Land Appeals
but rather Bust appeal such a determination within the
Department of Agriculture.

J ames R, aejnshej et si*, 85 IBLA 343 (Mar. 22 , 1965)
92 I.D. 340

Kctice of appeal must be filed within 3C days
after the person taking the appeal is served with the
decision fre® which the appeal is taken. The timely
filing of a notice of appeal is jurisdictional and
failure to file the appeal within the time al lowed
requires dismissal of the appeal.

Qi£M_3iSSiai_SLSL£-lJ» 07 IBhS 48 (Hay 23, 1965)
Appeal of T imber la nd Management, IBCA-1877 (July 31,
19857 “ 92 I.D. 340



too

RULES OF PRACTICE— Continued

APPEALS— Continued

Dismissal— Continued

Where the Board found that the Government had
failed to show prejudice from delays resulting in part
from its own participation in requests and a stipula-
tion for postponement, all in anticipation of amicable
settlement of the claims involved, the Government's
motion to dismiss for lack of prosecution was denied.

ApiJeal s_of_Wh it ese 11-Green A_Inci , IECA-192/ - 1940
"(June Tl, 1985f““ 92 1. C. 2b

J

An appeal brought by a person who does not fall
within any of the categories of persons authorized by
regulation to practice before the Department is subject
to dismissal. Where the record does not show the party
presenting the appeal is qualified under the regula-
tions, the appeal will be dismissed.

Robert_G_._Young , 87 IBLA 249 (June 20, 1985)

An appeal to the Board of Land Appeals of a

decision by the Director, Bureau of Land Management,
affirming a regional conservation manager's decision
not to approve a unit agreement will be dismissed as
moot where the noncompetitive oil and gas leases
proposed for inclusion in the unit have expired by the
running of their primary terms without benefit of
development or production. Delays by the Department
in considering an appeal pursuant to 30 CFH Part 290
of the conservation manager's decision do not
constitute a de facto suspension of the oil and gas
leases proposed for the unit which would extend the
leases.

Jack J. Grynberq . 88 IBLA 330 (Sept. 19, 1985)

Ef f ect_of

The office of Surface Mining Reclamation and
Enforcement may not vacate a notice of violation while
an application ' for review of the notice of violation
is pending before an Administrative Law Judge. When
an application for review is timely filed, jurisdic-
tion over the subject matter is lodged in the review-
ing official or tribunal, and only that official or
tribunal has the authority to vacate the notice of
violation.

Gateway Coal Co. v, Office o( .Surface Mining Reclama-
tion^- Enforcement , 84 IB1A 371 (Jan. 25, 1985)

A decision denying a protest of the contemplated
issuance of noncompetitive geothermal resources leases
will not be effective during the period of time in
which the protestant adversely affected by the decision
may file a notice of appeal, and leases issued during
this time are subject to cancellation.

S ier ra_Clubx_Oregon_Chapter , 87 IELA 1 (May 11, 1985)

Failure to_Appeal

Where in 1964 a tract of public land was offered
for public sale pursuant to 43 U.S.C. e, 11/1 and the
adjacent landowners were declared the purchasers, but
the sale was subsequently vacated and all money
reimbursed by a decision which afforded them the right
of appeal, and where no appeal was taken and 43 U.S.C.
> 1171 was thereafter repealed, the decision became
final and no residual rights under that sale or the
repealed statute survived. Therefore, a protest by
these same landowners against the re-offering of this

ML!S_gF_P RACTICE— Continued

APPEALS—Continued

Failure io_Appeal—Continued

tract for sale pursuant to 43 U.S.C. s 1713, based cn
their asserted priority at the 1964 sale, is properly
dismissed

.

Geor ge HenK$, ffeatiii;^ He nkq. 87 IBIA 81 (Hay 29, 1985)

Where, following a contest hearing, certain mining
claims are declared null and void for lack of discovery
of a valuable mineral deposit and the claimant fails to
appeal and, in essence, acquiesces in tfce decision ever
a long period of time, mining claim recordation filings
for the same claims are properly rejected.

Emma Grace Lpwe. 87 IELA 207 (June 18, 1985)

Hearings

Where BLN has issued a decision which levied an
assessment for noncompliance with a previous order with
respect to the operation of oil and gas wells on non-
competitive oil and gas leases and has afforded the
lessee a technical and prccedural review in accordance
with 43 CFB 3165.3, the decision of that official is
binding.

Riviera Drilling 6 Exploration, 87 IBLA 357 (June 27,
1985)“"

A Government action for summary judgment is denied
where the Board finds that the defense of duress inter-
posed by the appellant tc the default termination of
its contract will require the resolution of disputed
questions of material fact and that the appellant is
therefore entitled to the oral hearing it has requested

fit Eeapscg Mach ine Co ntrols. Inc,, IECA-1959
'(July“3lT“l985T

””
92 I. D. 35C

Motions

A Government action for summary judgment is denied
where the Board finds that the defense of duress inter-
posed by the appellant to the default termination of
its contract will require the resolution of disputed
questions of material fact and that the appellant is
therefore entitled tc the oral hearing it has requested

Appeal gt Pearsgn Haghine Controls* Inc*, IECA-1959
1 J ul"y“ 3l7~1 9

8

5f
“ 92 I.D. 350

Cross motions for summary judgment are denied
where the Beard finds appellant's claim of a new valid
and consummated agreement will require the resolution
of disputed questions of material fact in a hearing
ordered by the Board.

Appeal of Maxima Copp., IECA-1828 (Sept. 1C, 1965)
92 I.D. 376

Hot ice_cf Appeal

Where a decision of a state office prematurely
rejects an cil and gas lease offer before the expira-
tion of a period of time granted to the offeror to
submit various documents, the rejection effectively
suspends the running cf the time for compliance, and
where an appeal is timely taken from such a premature
rejection and the documents in question are submitted
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during the pendency of the appeal, the submission will
be considered timely.

American Petjrofin^ Co. of Texas, 85 1 BLA 10« {Feb. 14,
19857

Neither actual nor constructive notice of a

Departmental decision is accomplished by an attempted
service using certified nail where the delivering post
office returns the decision to the Department after
7 days and it affirmatively appears that the addressee
had not moved nor refused delivery, and the address
used was his address of record.

While 43 U.S.C. v 1165 (1982) provides for
issuance of a patent to an entryman upon a 2-year lapse
following issuance of "receipt" when no contest is then
pending, the statutory 2-year period does not begin to
run at the time the entryman files his final proof, but
begins only upon payment for the land. Where appellant
had not paid for the land sought to be patented, but
had only paid fees associated with filing his homestead
entry, he was not entitled to patent.

Terry L. W ilson , 85 IBLA 206 (Feb. 28, 1985)
92 I.D. 109

Reconsideration

The Board's principal decision, which denied
claims for constructive changes and costs of extended
performance for failure tc sustain the burden of
proving the claims, is now affirmed after oral argu-
ment. Further review of the record confirms that the
documentary evidence, the testimony at the hearing, and
legal arguments fail to show liability of the Govern-
ment for appellant's excess costs and extended perfor-
mance.

AEESal of Kirkpatrick Div.^ P§ul 8, Howard Co. . IECA-
1520-10-81 (Bar, 5, 19857”

Standing_tg Apgeal

Where state selection applications were rejected
by decisions approving conflicting Native allotment
applications, the State of Alaska has standing to
appeal those decisions to the Board of Land Appeals.

S tate of Alaska. 85 1ELA 196 (Feb. 27, 1985)

The holder of a right-of-way on lands administered
by the Bureau of Land Banageaent is not adversely
affected within the meaning of 43 CFB 4.410 by a
decision transferring administrative authority over
such lands to the Forest Service in the absence of any
allegations of facts showing that the Forest Service
has taken any adverse action with respect to the right-
of-way at issue.

J.a®a§_*i_Sli£h, 85 IBLA 2 37 (Bar. 4, 1985)

Regulation 43 CFB 4 .410 , setting forth the stan-
dard regarding who may appeal to the Board of Land
Appeals, contains two separate and discrete
prerequisites: (1) that appellant be a party to the
case, and (2) that appellant be adversely affected by
the decision on appeal. Denial of a protest makes an
individual a party to a case . Such denial , however,
does not necessarily establish that an individual is
adversely affected . Rather, an unsuccessful protestant

MIiS_C£_iEAC21CE— Continued
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Standing_ to Appeal—Continued

oust show that a legally cognizable interest has teen
adversely affected by denial of the protest

.

Doriald_Pay , 85 IBLA 283 (Bar. 13, 1985)

Where, cn appeal from a denial of a protest, an
appellant fails to make any showing as to how its
interests are adversely affected by the denial of the
protest, and none is apparent, such an appellant will
be deemed tc lack standing, and the appeal will be
dismissed

.

Save Our ecosystems, Inc ., et a 1 . , 85 IBLA 300 (Mar. 15,
19857“

~

Under 43 CFB 4.410, a party to a case who is
adversely affected by a 8X.H decision is properly
recognized as having standing to appeal tc the Eoard
of Land Appeals.

87 IELA 58 (Bay 28, 19E5)

Where BLM denies a protest to a proposed private
land exchange, it oust inform the protestant of its
right tc appeal. The right of appeal is not dependent
upon BLE ’s determination of whether the protestant
claims ownership of public lands in the proposal cr
holds a valid existing contract, permit or lease for
those lands. Denial of a protest makes the protestant
a "party to a case" within the meaning of 43 CFS 4.41C.
Whether a party to a case has an interest which has
been adversely affected by the ELM decision is a Batter
to be decided by the Board of Land Appeals on appeal.

Steinheiaer_lr ust , 87 IBLA 308 (June 25, 1985)

Tiaely_Filina

An appeal under the Contract Disputes Act filed
more than 90 days after a contractor's receipt of a

contracting officer's final decision is dismissed as
untimely.

Appeal cj William Cargile_Ccn tractoij_Inc . , IECI-17E7-
3-84 "Jan”!” 1985)*

~ “““
92 I.D. 53

Where a coal lessee is notified of the terns and
conditions cf the coal lease upon modification and is
informed of the effective date assigned tc the lease,
such lessee must timely object cr thereafter be barred
from arguing the propriety of the modified lease's
terms and conditions.

M£l_Coal_|.easin3A„ijci , 86 IBLA 21 (Bar. 29, 1985)

Notice of appeal oust be filed within 30 days
after the person taking the appeal is served with the
decision from which the appeal is taken. Ike timely
filing of a notice cf appeal is jurisdictional and
failure to file the appeal within the time allowed
requires dismissal cf the appeal.'

ine£ai_Sl-2i)£_ # 3 , 87 IBLA 48 (May 23, 1985)
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EVIDENCE

The legal presumption that administrative
officials have properly discharged their duties and not
lost or misplaced legally significant documents tiled
with them is rebuttable by probative evidence to the
contrary. However, an affidavit that evidence of
assessment wort was timely filed with the proper E>LH

office must ordinarily be corroborated by other
evidence to establish filing where there is no evidence
of receipt of the documents in the file.

John_H i_Hellborn i_Clar a_Joe_Hellborn, b 7 1BLA 2 0

(May 2l
,

~19d 5)

The legal presumption that administrative
officials have properly discharged their duties and not
lost or misplaced legally significant document? filed
with them is rebuttable by probative evidence to the
contrary. However, the presumption is not overcome by
submission of a statement that a document was mailed.
Bather, BLM's denial of receipt of a document can be
rebutted only by probative evidence.

James_Boatman , 87 IBL A 31 (May 22, 1985)

The legal presumption that administrative offi-
cials have properly discharged their duties and net
lost or misplaced legally significant documents tiled
with them is rebuttable by probative evidence to the
contrary. However, a statement that evidence of
assessment work was timely filed with the proper ELM
office must ordinarily be corroborated by other
evidence to establish filing where there is no evidence
of receipt of the document in the file.

Larry_C i_Hof fman , 87 lEsLA 225 (June 19, 1985)

The legal presumption that administrative officials
have properly discharged their duties and not lost or
misplaced legally sufficient documents filed with them
is rebuttable by probative evidence to the contrary.
The presumption is not overcome by a statement, without
corroborating evidence, that a document was mailed.

Howard_Gates, 87 IBLA 261 (June 21, 1985)

The legal presumption of regularity that adminis-
trative officials have properly discharged their duties
and not lost or misplaced legally significant documents
filed with them is rebuttable by probative evidence to
the contrary. However, an uncorroborated statement
that an affidavit of assessment work was timely filed
with the proper BLM office is insufficient to overcome
that presumption.

Ron ^1 d_£d w a^ds , 87 IBLA 367 (June 27, 1985)

Jack_BoikeA_Paui_Pilch, 88 IBLA 58 (July 17, 1985)

The legal presumption that administrative
officials have properly discharged their duties and
not lost or misplaced documents filed with them is
rebuttable by probative evidence to the contrary. The
presumption is not overcome by a statement, without
corroborating evidence, that a document was mailed.

Fer n_L^ Eva nsi_Gary_Li Carter, 88 IBLA 45 (July 10,
1985)

miS_Ci_IB2CTICE— Continued

EVIDENCE— Continued

The legal presumption that administrative offi-
cials have properly discharged their duties and net
lost or Displaced legally sufficient documents filed
with them is rebuttable by probative evidence tc the
contrary. The presumption is net overcome by an
uncorroborated statement that a document was mailed.

George Wj, Wagflerx Hajel Wagner, 88 XELA 117
(July 31, 1985)

Where cn appeal BLM challenges findings made by an
Administrative Law Judge on grounds that his findings
concerning credibility cf witnesses are inadequate to
justify the decision as announced, the Eoard of Land
Appeals will examine the record to determine whether,
on the basis of all evidence, the findings made by the
fact-finder are supported by credible testimony.

Bureau of Land Management v. David S Eo n n i e_E r i csscn

,

8 8~ IELA 248 (Sep t. ~ u7 1985)

The legal presumption that administrative
officials have properly discharged their official
duties and not lost legally significant documents
filed with them may be rebutted by sufficient probative
evidence that a particular document was net only trans-
mitted but received by the proper office. When it is
asserted that a particular document is one cf multiple
documents filed with ELM, proving receipt of some cf
the multiple documents dees net prove receipt of the
unaccounted-for document.

N§al_li_I°s.S§£_et_al i , 88 IELA 296 (Sept. 13, 1985)

The legal presumption that administrative
officials have properly discharged their duties and net
lost or misplaced legally significant documents filed
with them is rebuttable by probative evidence tc the
contrary. Hcwever, an allegaticn that evidence of
assessment work was timely filed with the proper ELM
office must ordinarily be corroborated by other
evidence to establish filing where there is no evidence
of receipt of the documents in the file.

Balph_CJ_HeBmott, 88 IBLA 372 (Sept. 27, 1985)

GCVEBNMENT CONTESTS

Neither actual nor constructive notice of a

Departmental decision is accomplished by an attempted
service using certified mail where the delivering pest
office returns the decision to the Department after
7 days and it affirmatively appears that the addressee
had not moved nor refused delivery, and the address
used was his address of record.

While 43 O.S.C. 4 1165 (1982) provides for
issuance of a patent to an entryman upon a 2-year lapse
following issuance cf "receipt" when no contest is then
pending, the statutory 2-year period does not begin tc
run at the tine the entryman files his final proof, but
begins only upon payment for the land. Where appellant
had not paid for the land sought to be patented, but
had only paid fees associated with filing bis homestead
entry, he was not entitled to patent.

Failure by the Government to deliver a notice cf
contest acticn brought against a homestead entry within
30 days of commencement of action does not affect the
validity of the complaint where notice of the acticc is

given to the entryman in a reasonably timely manner.

k» Wilson. 85 IBLA 206 (Feb. 28, 1985)
92 I.D. 109
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Where conflicting evidence exists concerning a

Native allotment applicant's use and occupancy of the
land claimed which raises material factual issues, the
bureau of Land Management should initiate a Government
contest so that those issues can te resolved at a

hearing

.

E§£ ro_IJay_CorPi , 88 IBLA 349 (Sept. 24, 1985)

HEARINGS

Where the proponent of a land exchange raises sub-
stantial questions concerning the accuracy of a ELM
appraisal of the value of the selected land, including
the use of appropriate comparable sales, the need to
apply a discount to financed transactions and the
extent of adjustments to assure comparability for the
cost of bringing in utilities and tnodifyinj topography,
the case will be referred to the Hearings Division tor
a fact-finding hearing.

Fallon_Ice_e_Cold_St or age_Coii_Willgw_Lane_torp^,
85~IBLa“ 24 "(Feh7 287

_
19857

Where a party challenging acceptance of a depen-
dent resurvey presents sufficient evidence to raise a

guestion of tact whether the dependant resurvey is an
accurate reestablishment of a section line, the Board
will order a fact-finding hearing pursuant to 43 CFR
4.41b.

5tgd dar d_Jacgbseni_Rgber t _Ci_Downer , 8b IEL A 335

7 Mar . 227 1 905)
‘

A hearing is not necessary in the absence of a

material issue of fact, which, if proven, would alter
the disposition of the matter. A hearing is not
necessary where the dispute does not involve facts, but
involves the proper application and interpretation of
those facts, and the Bureau of Land Management properly
reviewed the same information submitted to this Board.

M2gds_Petrgleum_Coi , 86 IBLA 46 (Apr. 10, 1985)

PRIVATE CONTESTS

Jurisdiction over disputes between rival mining
claimants is reserved to the courts, and it is not for
this Department to decide whether one claimant has a

better right to a claim because of a rival claimant's
alleged failure to file the documents required under
sec. 314 of the Federal Land Folicy and Management Act
of 1976, 43 U.S.C. $ 1744 (1976).

Sandra Memmott. 88 IBLA 3/9 (Sept. 27, 1985)

PROTESTS

A protest within the meaning of 43 CFR 4.450-2 is
an objection "to any action proposed to be taken" in
any proceeding before the Bureau of Land Management. A

protest to the issuance of an oil and gas lease filed
after the lease has issued by one not previously a

party to the case is not timely, and dismissal of such
a protest will be affirmed on appeal.

Sierra Club Legal Defense Fund. Inc. . Na tural Resources
Defense_Council A_IngAX California Wilderness Coalition.
04~ I EL A 111 (Jan7 7, 19857“ “ “ 92~i7d7~37~

RULES CF PRACT ICE— Continued

f RCTESTS--Continued

In adjudicating a protest against an applicaticn
for radic cct municaticns right-of-way, the Bureau of
land Management is required by 43 CFR 4.45C-2 only tc
consider and decide matters which are proposed to be
done. Where an application for right-of-way has
already matured intc a functioning use, a protest
against the proposal upcn which the use was initiated
must be dismissed.

Willamette togging Communications. Inc.. Springfield
Radio Communications. Inc.. 86 IBLA 77 (Apr. 10, 1985)

A decision denying a protest of the contemplated
issuance of noncompetitive geothermal resources leases
will not be effective during the period of time in
which the protestant adversely affected by the decision
may file a notice of appeal, and leases issued during
this time are subject to cancellation.

S ier r a_Clu

b

x_0r eqon_Chap ter , 87 IBLA 1 (May 17, 1985)

Where ELM denies a protest to a proposed private
land exchange, it must inform the protestant of its
right to appeal. The right of appeal is not deperdent
upon BLM's determination of whether the protestant
claims ownership of public lands in the proposal cr
bolds a valid existing contract, permit or lease for
those lands. Denial of a protest makes the protestant
a "party tc a case" within the meaning of 43 CFR 4.41C.
Whether a party to a case has an interest which has
been adversely affected by the ELM decision is a satter
to te decided by the Board of Land Appeals on appeal.

Stei nheimer_Tr ust , 87 IELA 308 (June 25, 1965)

SEC RETARY CF.THE INTERIOR

By informing the Board of Indian Appeals and the
parties in writing that he is exercising his reserved
authority under 43 CFR 4.5 to take jurisdiction over
a case, the Secretary can avoid the potential problems
that are likely to result from the simultaneous exer-
cise of jurisdiction by two Departmental offices.

Interim Ad Bcc Committee cf the Karck Trite v. Area
Director. Sacramento Area Off icex_ E u r e a u_o f Indian
Af

f

airs7 13 IBIA 76~ (Jan. I7“985) 92~i7d7 46

BLM has the authority to decide whether to issue a

noncompetitive geothermal resources lease pursuant tc
sec. 3 cf the Geothermal Steam Act of 1970, 30 U.S.C.
$ 1002 (1982), for land within a national forest where
the Forest Service has consented to leasing, and to
impose additional stipulations, in ozder to protect
environmental resources, not inconsistent with these
prescribed ty the Forest Service. Where ElB has
expressly not exercised that authority, the case will
be remanded for that purpose, including a consideration
of whether ElM has properly provided for staged leasing
ix ex , leasing subject tc subsequent approval of spe-
cific development activities contingent on a finding
that no environmentally unacceptable impact will cccur.

Sierr a Club. Cregon Chapter. 87 IBLA 1 (May 17, 1985)
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Mining claims located on land closed to entry and
location under the mining laws by a withdrawal order ot
the Secretary of the Interior pursuant to the Alaska
Native Claims Settlement Act are null and void: at

initio; however, where such a withdrawal cider does not
specifically close the land to mineral location, but
only to mineral leasing, and there is no indication
that mineral location was to be foreclosed, the with-
drawal order will not be held to preclude mineral
location.

88 IE LA 336
7 Sept . 1 9,~1985)

SEGREGATION

Where the public records indicate that land is
segregated from appropriation by the filing of a state
selection application, a mining claim located on such
land is properly declared null and void at initio.

8b I SLA 16 (Mar. 29, 1985)

Where a lode mining claim is located partially on
withdrawn or patented land, it is not null and void
ab initio to the extent of its inclusion of such lands
A locator whose discovery is on lands open to location
may extend the end lines and side lines of his claim
across withdrawn or patented land to define the extra-
la tera 1 rights to lodes or veins which apex within the
claim

.

IiS b2S,ii£S™BiiliS2_£2i» 87 IBLA 264 (June 24, 1985)

Under 43 CFR 2091.6-4 and 2627.4 (b) , the filing of
a state's application to select lands, where the filing
is regular on its face, segregates the lands from all
subsequent appropriation, including location- and entry
under the mining laws . Where a selection application
filed by the State of Alaska pursuant to sec. 6 (b)

of the Alaska Statehood Act, 72 Stat. 339, seeks to
include national forest lands, the application is not
regular on its face because national forest lands can-
not be selected under authority of sec. 6(b) of the
Act.

Under the so-called "notation” or "tract book"
rule, after a state selection application is tiled and
rioted on official land office records, the mere nota-
tion or recording of the application has the effect of
segregating the land from all subsequent appropriations,
including locations under the mining laws, regardless
of whether the selection application was void or
voidable.

It was not error for the Bureau of Land Management
to invoke the "notation rule" on the basis of state
selection applications noted on its master title plats,
regardless of what other records may have conveyed
regarding the validity of the applications. The ordi-
nary citizen contemplating a proposed use of the public
lands would quite reasonably look to other than lands
embraced in Tps. 10 and 11 N , , 8s. 2 £., Seward Eeiid-
ian, upon discerning fro® the aaster title plats for
these townships that they were included in State selec-
tion applications. Further, there is nothing on the
face of the master title plats that would suggest the
State selection entries were invalid.

Although the Board has on one occasion undertaken
an m car i aaiSfiii. consideration of various land status
records (i.e., the aaster title plat, historical index,
and serial register sheets for a state selection appli-
cation) as a further method of determining whether
public lands were appropriated at a particular time,
this was only done because of a conflict noted between
the plat and the index. Here, an in £a£i materia con-
sideration of the historical indices and the serial

S£G8I£i2 I CN- -Continued

register sheets in conjunction with the master title
plats fails to establish that Chugach National Forest
lands (cn which appellant’s mining claims were located)
were excluded from any cf the four State selection
applications at issue or that such selection applica-
tions were rejected in part to the extent national
forest lands were included in the applications.

tA„JA„Tccheyi_Ci_p4._Tcche^_6_Ci_«i_Tcohej , 88 IEIA 66
(July 23, 1985) 92 I.D. 317

SCDIU B L EASES AHE P EBHITS

LEASES

A sodium prospecting permittee w he applies fer a

sodium preference right lease, alleging with supportive
data that he has discovered a valuable deposit cf
sodium and that the land is chiefly valuable for
sodium, as required by sec. 24 of the Mineral leasing
Act ct 1920, as amended, 30 U.S.C. § 262 (1982), is
entitled to a hearing before an Administrative Law
Judge, pursuant to the provisions cf 43 CFB
3521.1-1 (j) (2) , before his lease application may be
finally rejected.

bankee Gulch Joint Venture et al. , 84 IBLA 353
Id an r~227~ 1985J

PE8BITS

A sodium prospecting permittee who applies for a

sodium preference right lease, alleging with supportive
data that he has discovered a valuable deposit cf
sodium and that the land is chiefly valuable for
sodium, as required by sec. 24 of the Mineral Leasing
Act of 1920, as amended, 30 U.S.C. § 262 (1982) , is
entitled to a hearing before an Administrative law
Judge , pursuant to the provisions of 43 CFB
3521.1-1

( j) (2), before his lease application say be
finally rejected.

bankee_Gulch Joint Venture et_al.» 84 IBLA 353
7Jan. 22, ”1 9857

S|ECIAL_US|„E|BBITS

Where an application for a special use permit is
filed after a deadline imposed by the Bureau ot Land
Management for compelling administrative reasons, the
application is properly rejected.

Ken_M££§S„£*Jifi22Eix,_l££i » 85 I EL A 354 (Bar. 25, 1965)

A ELM determination to issue special recreaticn
use persits for twe cff-rcad vehicle events on Cow
Mountain is discretionary, and BIB may properly approve
permit applications for such organized events where the
proposed use is consistent with the objectives, respon-
sibilities, or programs for the management cf the
public lands involved,

Bej)d££inc County Tax-Pavers Land Use_Coaaif tee, 86 IBLA
319™ (May~167~ 1985J
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STA TS LAMPS

Lands conveyed to a state as a result of an
in-lieu selection are not available for the location of
mining claims under the Federal law. Mining claims
located on such lands pursuant to the 1872 Mining Law,
30 U.S.C. 21 through 54 (1982), are null and void ab
initio.

Bdlph.C^aejBOtt, 88 IBLA 360 (Sept. 27, 1985)

ST AT E_S ELECTIONS

Where state selection applications were rejected
by decisions approving conflicting Native allotment
applications, the State of Alaska has standing to
appeal those decisions to the Board of Land Appeals.

Stat e o f Alaska. 85 IBLA 196 (Fet. 27, 1985)

Where the public records indicate that land is
segregated from appropriation by the filing of a state
selection application, a mining claim located on such
land is properly declared null and void ab initio.

William_Mrak_et_ali , 80 IBLA 16 (Bar. 29, 1985)

Under 43 CFH 2091.6-4 and 2627.4(b), the filing of
a state's application to select lands, where the filing
is regular on its face, segregates the lands from all
subsequent appropriation, including location and entry
under the mining laws. Where a selection application
tiled by the State of Alaska pursuant to sec. 6(b)
of the Alaska Statehood Act, 72 Stat. 339, seeks to
include national forest lands, the application is not
regular on its face because national forest lands can-
not be selected under authority of sec. 6(b) of the
Act.

Under the so-called "notation" or "tract book"
rule, after a state selection application is filed and
noted on official land office records, the mere nota-
tion or recording of the application has the effect of
segregating the land from all subsequent appropriations,
including locations under the mining laws, regardless
of whether the selection application was void or
voidable.

It was not error for the Bureau of Land Management
to invoke the "notation rule" on the basis of state
selection applications noted on its master title plats,
regardless of what other records may have conveyed
regarding the validity of the applications. The ordi-
nary citizen contemplating a proposed use of the public
lands would quite reasonably look to other than lands
embraced in Tps. 10 and 11 N . , 8s. 2 E . , Seward Merid-
ian, upon discerning from the master title plats for
these townships that they were included in State selec-
tion applications. Further, there is nothing on the
face of the master title plats that would suggest the
State selection entries were invalid.

Although the Board has on one occasion undertaken
an in pari materia consideration of various land status
records (!.,§.., the master title plat, historical index,
and serial register sheets for a state selection appli-
cation) as a further method of determining whether
public lands were appropriated at a particular time,
this was only done because of a conflict noted between
the plat and the index. Here, an in pjajri materia con-
sideration of the historical indices and the serial
register sheets in conjunction with the master title
plats fails to establish that Chugach National Forest
lands (on which appellant's mining claims were located)
were excluded from any of the four State selection

STATE SE LECTIONS--Continued

applicaticns at issue or that such selection applica-
tions were rejected in part to the extent national
forest lands were included in the applications.

Ej. J* TgchfjU c* D a. Tgoh§Xx_6 CA j£ohejj, 86 IBLA 66
(July 23, 19857 ~ 92 I.D. 317

Lands conveyed to a state as a result of an
in-lieu selection are net available for the location of
mining claims under the Federal law. Mining claims
located cn such lands pursuant to the 1872 Mining law,
30 U.S.C. <5

4

21 through 54 (1982), are null and vcid ab
initio.

Ra lph C. Hemmott. 88 IBLA 360 (Sept. 27, 1985)

SIATOTBS

An essential element of a claim for estoppel is
that the party asserting it must be ignorant of the
true facts. Since, however, all persens are presumed
to have knowledge of relevant statutory and regulatory
provisiens, an individual may net premise a claim
of estoppel on information or advice contrary to such
a prevision.

Marion E. Banks. Eoble C

r

ave r. 6 August Cat nig 1 i a

,

88 I E L
A~

3 4 1 ( S e p t7 19,~198S)

STAISIQRf.COBSJRUCSiON

GENERALLY

The language of sec. 601(f) of the Federal Land
Policy and Management Act of 1976, 43 O.S.C. A 1781 (f)

(1982), was intended by Congress to have application
to patents issued to mining claims which had been
perfected after passage of the Act. A patent to a

mining claim which had been perfected prior to passage
of the Act should, therefore, not contain the restric-
tive language contemplated by sec. 601(f).

Lee_Chemica2s, 86 IBLA 164 (Apr. 25, 1985)

LEGISLATIVE HISTORY

The legislative history of the Act of July 6,
1960, clearly shows that Congress concluded that the
Federal Government holds title to land relinquished to
the Federal Government in anticipation of a forest lieu
exchange, notwithstanding the failure to consummate
the exchange.

El§3§li£K-.Siemon, 86 IELA 149 (Apr. 25, 1985)

The language of sec. 601(f) of the Federal Land
Policy and Banagement Act of 1976, 43 U.S.C. a 1781(f)
(1982), was intended by Congress to have applicaticn
to patents issued to mining claims which bad teen
perfected after passage of the Act. A patent tc a

mining claim which had been perfected prior to passage
of the Act should, therefore, not contain the restric-
tive language contemplated by sec. 601(f).

i§S_£he§ica Is , 86 IELA 164 (Apr. 25, 1985)
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GENERALLY

Sec. 528(a) of the Surface Mining Control and
Reclanidtion Act of 1977, 30 U.S.C. § 1278 (2) (1982)
states that the provisions of the Act shall not apply
to mining operations which affect 2 acres or less.
"Affected area" as defined by 30 CFR 701.5 includes
"the area located above underground workings." Where
1.3b acres of surface area above appellant’s under-
ground workings is added to the 0.79 acres of above
ground disturbance, the total affected area is
2.17 acres and appellant's mining operation is within
the jurisdiction of the Act.

S_&_S_Coal_Coi_v i_Of f ice_of_Sux face_Bining_Reclamation
5_lD.£25.£§® 2ELt * 97 IBLA 35 0 (June 27, 1985)

ADMINISTRATIVE PROCEDURE

Generally

The Office of Surface Mining Reclamation and
Enforcement may not vacate a notice of violation while
an application for review of the notice of violation
is pending before an Administrative Law Judge. When
an application for review is timely filed, jurisdic-
tion over the subject matter is lodged in the review-
ing official or tribunal, and only that official or
tribunal has the authority to vacate the notice of
violation.

Gateway_Coal_Cg3._yj._Of f ice_of_Sur f ace_Min ing_Reclama^
tion_6 _Enf or cement , 84 IBLA 371 (Jan. 25, 1985)

Burden_of Proof

In an application for review proceeding, a person
contesting the jurisdiction of the Office of Surface
Mining must plead and prove the basis for its claxa as
an affirmative defense.

M£2_£2E!i_£23i_£2Oi_v i_0£ f ice_o£_Sur £ace_Mining[
Reclamation £_Enforcement , 84 IBLA 383 (Jan. 28, 1985)

92 I. C. 68

APPEALS

Generally

Under 43 CFR 4.1271(a), a party may not file a

"notice of appeal" with the Board of Land Appeals from
an order or decision of an Administrative Law Judge
disposing of a civil penalty proceeding. Instead, any
party seeking review of an order or decision in a civil
penalty proceeding may file a petition for discretion-
ary review with the Board under 43 CFB 4.1158 and
4.1270.

Tr i_Coal_CoA_v A_Qf f ice_gf _S»jxface_Mining_Baclaaation_e
lafbESgisat. 85~IELA~l46‘ (Fetr~2l7 1985)

APPLICABILITY

Generally

In an application for review proceeding, a person
contesting the jurisdiction of the Office of Surface
Mining must plead and prove the basis for its claim as
an affirmative defense.

84ce_Fo^k_Coal_CotEi_y i_C|f ice_o|_Sur fa ce_ Mining
^oolamat ign_e_Enfor gegent , 84 IBLA 383 (Jan. 28, 1985)

92 I.r. 68

--Continued

AEE LI CABIIITY-- Continued

General ly--Continued

One claiming an exemption from regulation under
the Surface Kining Control and Reclamation Act cf 1977
tears the burden of affirmatively demonstrating
entitlement to the exemption.

S £ S Coal Co. v. Office of Surface Mining Reclamation
JLInfo^SeisEIT 87~I^

l

1~35 0 (June”?™ 1985 )

ATTORNEYS' FEES/COSTS AND EXPENSES

Standards ter Award

Appellants' failure to obtain any part of the
benefit sought by their claims for relief prevents
payment of their claim fer reimbursement of costs,
expenses, and attorney's fees pursuant to provision
of 43 CFR 4 1290 and 4.1294.

Appellants' failure to make a substantial contri-
bution to the resolution cf pending claims for relief
and to achieve some degree of success in prosecuting
their claims before the Department bars award of
attorney's fees under Departmental regulations and
applicable law.

Donald St. Clgir et al. , 84 IBLA 236 (Jan. 2, 1985)
S2 I.D. 1

In computing an award for attorney's fees under
the Surface fining Control and Reclamation Act cf 1977
and Eepar tsenta 1 regulaticns, the Beard is guided by
the standards set forth by the United States Court
of Appeals for the District of Columbia Circuit in

£Sfi®2lfi9 v. BaXiMli* 641 F.2d 880 (B.C. Cir. 1S8C).
Under Coyeland, the Board most first establish the
"lodestar," i .,<2 . , the number cf hours expended times
a reasonable hourly rate. In order to establish market
value for services of attorneys who do not have hourly
rates set by the marketplace, it is necessary to look
to rates charged by comparable attorneys litigating
similar matters who have such rates.

The burden of proving that upward adjustment cf
an award for attorneys' fees is appropriate is on the
applicant for the award. No upward adjustments are
warranted fer factors such as risk of success where
the case is not exceptional, and delay in payment
where delay is not inordinate.

Iil2iS±a_Citi 2en§_fgr_jBetter_Reclamationx_ Virgin ia_Ei
Hi 1 17~8i" I ELl~l26 1 Aug 7~27~1 9 85

CESSATION ORDERS

Generally

An authorized representative of the Secretary
properly issues a cessation order under 3C CFR
843.11(a)(2) where an operator is conducting surface
coal mining and reclamation operations without a valid
surface coal mining permit.

S S S Coal Co. v. Office of Surface Mining Reclamation
S_JJ)Is£££££M t 87 IBLA 350 (June 27, 1985)
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SURFACE HIK ING CONTROL AMD RECLAMATION AC T OF 1977
—Continued

CITIZEN COMPLAINTS

Generally

"Surface coal lining operations." A crushing and
loading facility operated in connection with a coal
aina need not be located at or near such nine in order
to be a surface coal mining operation within the mean-
ing of sec. 701 (2d) (A) of the Surface dining Control
and Reclaaation Act of 1977, 30 U.S.C. § 1291 (2a) (A)

(1982) .

ToBay Carpenter et al.« 88 IBLA 286 (Sept. 10 , 1985)
92 I. E. 383

CIVIL PENALTIES

Generally

Under 43 CF8 4.1271 (a) , a party eay not file a

"notice of appeal" with the Board of Land Appeals fro®
an order or decision of an Administrative Law Judge
disposing of a civil penalty proceeding. Instead, any
party seeking review of an order or decision in a civil
penalty proceeding nay file a petition for discretion-
ary revie* with the Board under 43 CFR 4.1158 and
4.1270.

Under sec. 518(c) of Surface dining Control and
Reclamation Act and 43 CFR 4.1152(b), a petition for
review of a proposed civil penalty must be accompanied
by full payment of the proposed assessment. Timely
prepayment of the amount of a proposed civil penalty by
one seeking review of the penalty is essential to
establish the jurisdiction of the Hearings Division ad
the Board of Land Appeals. Where prepayment is not
made until after the deadline for filing the petition
for review, the petitioner has failed to make timely
prepayment, and the petition must be denied.

Tri_Coal_Cg A _v Office of Surface Mining Reclaaation 6
Enforcement , 85 IBLA 146 (Feb. 21, 1985)

Prepayment

Under sec. 518(c) of Surface dining Control and
Reclamation Act and 43 CFR 4.1152(b), a petition for
review of a proposed civil penalty must be accompanied
by full payment of the proposed assessment. Timely
prepayment of the amount of a proposed civil penalty by
one seeking review of the penalty is essential to
establish the jurisdiction of the Hearings Division and
the Board of Land Appeals. Where prepayment is not
made until after the deadline for filing the petition
for review, the petitioner has failed to make timely
prepayment, and the petition must be denied.

l£i_Coal_Coi_vi_Of t ice_of_Surf ace_Minin5_Reclamation C
Enfor ce ment, 85 IBLA I<*6 I?eb7~2l7 1985)

DISCRIMINATION

Generally

A state agency is not a "person" for purposes of
an employee protection proceeding initiated by an
aggrieved employee pursuant to sec. 703 of the Surface
Mining Control ard Reclaaation Act of 1977, 30 U.S.C.
5 1293 (1982), ard the Department has no jurisdiction
to adjudicate an application for review of alleged
discriminatory acts by that agency.

James_Ei_Leber_v A_Georae_Sterlina et_alif 88 IBLA 224
(Aug. 29, 1985) 92 I. C. 363

SURFACE BIMIKG CONT ROL AND 8ECL

A

M

A

T ION A CT OF 1977
—Continued

EFP1CIEE E FCTECTICN

Generally

A state agency is not a "person" for purposes cf
an esplcyee protection proceeding initiated by an
aggrieved employee pursuant to sec. 703 of the Surface
Mining Control and Reclamation Act c£ 1977, 3C U.S.C.

1293 (1982), and the Department has no jurisdiction
to adjudicate an application for review of alleged
discriminatory acts by that agency.

James E. Leber v. George Sterling et alir 88 I EL A 224
(Aug. 29 1585) ” 92 I.E. 363

ENFORCEMENT PROCEDURES

Gener ally

Where a state has acquired primacy over the
regulation of surface mining operations within the
state, the Office of Surface Mining Reclamation and
Enforcement is required to conduct an immediate Federal
inspection on the basis of a citizen’s complaint under
30 CFR 842.11 (b) (1) only if the perscn requesting the
inspection provides adequate proof that an imminent
danger exists and that the state regulatory authority
has failed to take appropriate action.

Where a person requesting a Federal inspection
pursuant to 30 CFR 842.11 (b) (1) is required to furnish
adequate proof that an imminent danger exists, he does
not have an obligation to provide proof that an opera-
tion affects more than 2 acres, because the burden of
proving an exemption from the Act rests upon the party
asserting the exemption

.

A State regulatory authority has failed to take
appropriate action against a surface coal mining
operator creating an imminent danger when it has teen
enjoined by a State court from taking enforcement
action determined necessary to secure abatement of the
violation.

Departmental regulation 30 CFR 842.11(b) (1) dees
not authorize OSfl to postpone an inspection required by
that provision until it conducts a reclamation fee
compliance audit of the alleged violators.

Thomas_Ji_F itzgerald , 88 IBLA 24 (July 5, 1985)

HEARINGS

Generally

Under 43 CFR 4.1271(a), a party may not file a

"notice of appeal" with the Board of Land Appeals from
an order or decision of an Administrative Law Judge
disposing of a civil penalty proceeding. Instead, any
party seeking review of an order or decision in a civil
penalty proceeding may file a petition for discretion-
ary review with the Board under 43 CFR 4.1158 and
4. 1270.

Under sec. 518(c) cf Surface Mining Control and
Reclamation Act and 43 CFR 4.1152(b), a petition for
review of a pr posed civil penalty must be acconpanied
by full payment of the proposed assessment. Timely
prepayment of the amount of a proposed civil penalty by
one seeking review cf the penalty is essential to
establish the jurisdiction of the Hearings Division and
the Eoard of land Appeals. Uhere prepayment is not
made until after the deadline for filing the petition
for review, the petitioner has failed to make timely
prepayment, and the petition must be denied.

Tri_Coal_Coi _ v i_0f f ice_of_Sur f ace_Bjt’iin
-
g_Rejglasat2 C n_£

IsIsiSJJSf si r IBLA 146 (Feb. 21, 1985)
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INSPECTIONS

Generally

Warrantless inspections under the Surface Mining
Control and Reclamation Act of 1977 are constitutionally
perraissi ble.

S S S Coal Co. v. Office of Surface Hinin'-i Reclamation
&_ Enforcement , 87 IBLA 350 (June 27, 1985)

Where a state has acquired primacy over the
regulation of surface mining operations within the
state, the Office of Surface Mining Reclamation and
Enforcement is required to conduct an immediate Federal
inspection on the basis of a citizen's complaint under
30 CFR 042.11(b) (1) only if the person requesting the
inspection provides adequate proof that an imminent
danger exists and that the state regulatory authority
has failed to take appropriate action.

Where a person requesting a Federal inspection
pursuant to 30 CFR 842.11 (b) (1) is required to furnish
adequate proof that an imminent danger exists, he does
not have an obligation to provide proof that an opera-
tion affects more than 2 acres, because the burden of
proving an exemption from the Act rests upon the party
asserting the exemption.

A State regulatory authority has failed to take
appropriate action against a surface coal mining
operator creating an imminent danger when it has been
enjoined by a State court from taking enforcement
action determined necessary to secure abatement of the
violation.

Departmental regulation 30 CFR 842.11(b)(1) does
not authorize OSH to postpone an inspection required by
that provision until it conducts a reclamation tee
compliance audit of the alleged violators.

Thqmas_J i_F itzge^ald , 88 IBLA 24 (July 5, 1985)

NOTICES OF VIOLATION

Generally

The Office of Surface Mining Reclamation and
Enforcement may not vacate a notice of violation while
an application for review of the notice of violation
is pending before an Administrative Law Judge. When
an application for review is timely filed, jurisdic-
tion over the subject matter is lodged in the review-
ing official or tribunal, and only that official or
tribunal has the authority to vacate the notice of
violation.

Gateway Coal Co. v. Office of Surface Mining Heclama-
tion_6_Enfor cement , 84 IBLA 371 (Jan. 25, 1985)

PERMITS

Generally

An authorized representative of the Secretary
properly issues a cessation order under 30 CFR
843.11(a)(2) where an operator is conducting surface
coal mining and reclamation operations without a valid
surface coal mining permit.

5 S S Coal Co. v. Office of Surface Mining Reclamation
6 Enforcement. 87 IBLA 350 (June 27, 1985)

SURFACE_eiNIbG_CCNTRCL_AN£_R££LABAl.J£N_4CJ_CP_1977
— Continued

FUELIC HEALTH AND SAFETY

I nminent_ Danger

Where a state has acquired primacy over the
regulation of surface mining operations within the
state, the Office of Surface Mining Reclamation and
Enforcement is required to conduct an immediate Federal
inspection cn the basis of a citizen's complaint under
30 CFR 842.11(b)(1) only if the person requesting the
inspection provides adequate proof that an imminent
danger exists and that the state regulatory authority
has failed to take appropriate action.

Where a person requesting a Federal inspection
pursuant to 30 CFB 842.11(b)(1) is required to furnish
adequate proof that an imminent danger exists, be dees
not have an cbligaticn to provide proof that an opera-
tion affects more than 2 acres, because the burden of
proving an exemption from the Act rests upon the party
asserting the exemption.

A State regulatory authority has failed to take
appropriate action against a surface coal mining
operator creating an imminent danger when it has been
enjoined by a State court from taking enforcement
action determined necessary to secure abatement of the
violation

.

Departmental regulation 30 CFR 842.11 (b) (1) dees
not authorize CSH to postpone an inspection required by
that provision until it conducts a reclamation fee
compliance audit of the alleged violators.

Tho »as_ J^_Fq t zgeral d , 88 IBLA 24 (July 5, 1985)

ROADS

Generally

A road used for hauling coal or as access to a

nine must be included in a permit unless an operator
shows that: (1) the road has been duly established as
a public road according to the laws of the jurisdiction
in which it is located; (2) there is substantial (more
than incidental) public use of the road; and (3) the
road is actually maintained with public funds in a man-
ner similar to other public roads in the vicinity.
The decision of the Administrative Law Judge vacating
notices cf violation issued to an operator for utiliz-
ing roads not properly permitted will be affirmed where
the record ccntains evidence to support his conclusions
that the roads are public roads within the meaning cf
the regulaticn.

Haraan Hieing Core, v. Office of Surface Mining
Reclamation 6 En f orce ment . 87 IELA 369 (June 28,
19857“

TEMPORARY RELIBP

Evidence

A party seeking temporary relief from enforcement
action by the Office cf Surface Mining Reclamation and
Enforcement must shew a substantial likelihood that
the findings of the Secretary in the matter to which
the applicaticn relates will be favorable to the
applicant

.

S C S Coal Co. v. Office of Surface Mining Reclamation
S En forcement. 87 IELA 350 "(June 27, 1985)
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Significant, _Imaiinent Env ironaental Haro

Where a state has acquired primacy over the
regulation of surface mining operations within the
state, the Office of Surface Mining Reclamation and
Enforcement is required to conduct an immediate federal
inspection on the basis of a citizen's complaint under
30 CFH 842.11(b) (1) only if the person requesting the
inspection provides adequate proof that an imminent
danger exists and that the state regulatory authority
has failed to take appropriate action.

Where a person requesting a federal inspection
pursuant to 30 CFR 842.11(b) (1) is required to furnish
adequate proof that an imminent danger exists, he does
not have an obligation to provide proof that an opera-
tion affects more than 2 acres, because the burden of
proving an exemption from the Act rests upon the party
asserting the exemption.

A State regulatory authority has failed to take
appropriate action against a surface coal mining
operator creating an imminent danger when it has been
enjoined by a State court from taking enforcement
action determined necessary to secure abatement of the
violation.

Departmental regulation 30 CFR 842.11(b)(1) does
not authorize OSH to postpone an inspection required by
that provision until it conducts a reclamation fee
compliance audit of the alleged violators.

Thomas_J i_fitzipetald, 8b IDLA 24 (July 5, 1985)

TIPPLES AND PROCESSING PLANTS

At_or fJear_a_Hinesi te

"Surface coal mining operations." A crushing and
loading facility operated in connection with a coal
mine need not be located at or near such sine in order
to be a surface coal mining operation within the mean-
ing of sec. 701(28) (A) of the Surface Hining Control
and Reclamation Act of 1977, 30 U.S.C. § 1291 (28) (A)

(1982) .

00 IBLA 266 (Sept. 10, 1983)
92 I. C. 383

In_Connection With

Offsite processing facilities are operated "in
connection with" surface mines where the owner and
operator of the facility is also the permittee and/or
operator of a group of supplying mines.

S3£g_l2£iS_£fiii_£ot£-._li_Cffice_of_ Surf a ce_ Minin ig

R§£AMsii2£_£_Inf orceaent, 84 IBLA 383 Idan. 28, 1985)
92 I.D. 68

"Surface coal mining operations." A crushing and
loading facility operated in connection with a coal
mine need not be located at or near such mine in order
to be a surface coal mining operation within the mean-
ing of sec. 701(28) (A) of the Surface Mining Control
and Reclamation Act of 1977, 30 U.S.C. § 1291 (28) (A)

(1982)

.

l2 ®®2_£M£e2 t2 t et al., 88 IBLA 286 (Sept. 10, 1985)
92 X.D. 383

soRFACE™ 0IIIHS_£212fi£l!„M9_ll£I»Iin£S„I£l„Cl_l927
--Continued

VARIANCES AND EXERPTICNS

Generally

Cne claiming an exemption from regulation under
the Surface Mining Control and Reclamation Act of 1977
bears the burden of affirmatively demonstrating
entitlement tc the exemption.

S„£_5_£22l_££i_2i_2! f ice_of_S ur f ace_,Mi ning_Raclaaati.cn
i_j£l£££§SI£l » 0 7 IBLA 350 (June 27, 1985)

2-Acre

Sec. 528(a) of the Surface Hining Control and
Reclamation Act of 1977, 30 U.S.C. % 1278(2) (1962)
states that the provisions of the Act shall not apply
to mining operations which affect 2 acres or less.
"Affected area" as defined by 30 CFR 701.5 includes
"the area located above underground workings." Where
1.38 acres of surface area above appellant's under-
ground workings is added to the 0.79 acres of above
ground disturbance, the total affected area is
2.17 acres and appellant's mining operation is within
the jurisdiction of the Act.

S_S_S_Coal_Cg ._sA_0f f i ce_of_Su£f ace_Hininjj_ Recla sa t icn
0„Enforcemen t, 87 I ELA 350 llune 27, 1985)

WORDS AND PHRASES

"Su£face_ccal_sining_cp§ratigns." A crushing and
loading facility operated in connection with a coal
mine need net be located at or near such mine in order
to be a surface coal airing operation within the mean-
ing of sec. 701 (28) (A) of the Surface Mining Control
and Reclamation Act of 1977, 30 O.S.C. % 1291(28) (A)

(1982) .

l£®S2_£Mi®fi*®I_§£_iS2.s « 08 IBLA 286 (Sept. 10, 1985)
92 I.D. 383

SURVEYS OF PUBLIC LANDS

GENERALLY

"Protraction survey" or "protraction diagram."
A "protraction survey" or "protraction diagram," which
consists of lines drawn on a map that follow the public
land survey system, but which is not based upon a field
survey with eon umentation , is not an official survey
and therefore the requirement that a placer mineral
patent application te accompanied by a mineral survey
of the unsurveyed land is not waived when the unsur-
veyed land is covered by a protraction survey.

£§nnis_ J._Ki t ts, 84 IELS 338 (Jen. 15, 1985)

Where lands in a grant or patent fro® the United
States are described in terse of the rectangular sur-
veying system, the right, title, or interest acquired
thereby is that defined by the coiners of the original
Government survey upon which the description is based.

A survey of public lands creates and does not
merely identify the boundaries of sections of land. A
patentee of public land takes according to the actual
survey on the ground, even though the official survey
plat may not show the tract as it is located on the
ground, cx the patent description may be in error as
to the quantity of land stated.

Where a plat of resurvey indicates that more land
is included within the boundaries of a patented tract
than was shown by the plat of original survey in
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GENERALLY —Continued

accordance with which the patent was issued, the
boundaries of the patented tract as established ty the
original survey, and not the acreage indicated on the
plat of the original survey, determine the quantity cf
land which was conveyed by the patent.

aakSEt_a_i„£eELy. * 87 IB LA 380 (June 28, 1383)

DEPENDENT RESURVEYS

Where a party challenging acceptance of a depen-
dent resurvey presents sufficient evidence to raise a

question of fact whether the dependant resurvey is an
accurate reestablishment of a section line, the Beard
will order a fact-finding hearing pursuant to 43 CF8
4.415.

Stoddard_Jacobseni_Hobert_C._Downer, 85 IBLA 335
(Hdr7

-
2z7”l9857

£I<32EH_S ALES_AND_DISPgSALS

In the absence of a timely written request for an
extension of a timber sale contract, pursuant to the
terms thereof, BLfl may properly treat the right of the
holder of the contract to cut and remove timber as
having expired at the end of the contract's extended
ter m

.

Davi d_G i_Aden , 84 IBLA 303 (Jan. 3, 1985)

A party seeking to establish that BLM has violated
applicable policies regarding clearcutting on Federal
leases has the burden of showing error in BlM's
actions. A mere disagreement or difference of opinion
will not establish such error.

Sec. 1 of the Act of Aug. 28, 1937, 43 U.S.C.
$ 1181a- 1181f (1982), requires that revested Oregon and
California Railroad lands classified as timberlands
shall be managed (with one exception) for permanent
forest production and that the timber thereon shall be
sold, cut, and removed in conformity with the principle
of sustained yield for the purpose of providing a

permanent source of timber supply, protecting water-
sheds, regulating stream flow, and contributing to the
economic stability of local communities and industries,
and providing recreational facilities.

Authority for BLM's clearcut harvest of lo'w-

intensity lands, whose timber forms no part of
allowable cut, is found in sec. 307(a) of the Federal
Land Policy and Management Act of 1976, 43 U.S.C.
$ 1737 (a) (1982) , wherein the Secretary is authorized
to conduct investigations, studies, and experiments on
his own initiative or in cooperation with others
involving the management, protection, development,
acquisition, and conveying of public lands.

In re Upper Floras Tim ber Sale_et_ali , 86 18LA 296
Thay I), 1985)

A decision to implement a timber sale proposal
based on a finding of no significant impact may be
remanded where the environmental assessment for the
sale, which supplements and is tiered to the program-
matic environmental impact statement for the 10-year
timber management program in the district, fails to
adequately consider the site-specific impacts of the
sale including any aspects of the timber sale which

II5IJS_S&LES_ANp_DISP0SALS—continued

vary significantly from the parameters considered it
the prograscatic environmental impact statement.

In re Humpy Mountain Timber Sale. 88 IBLA 7 (June 28,
19857"“

TITLE

With respect to disputes between rival mining
claimants concerning which claimant has the supericr
right tc possession cf a claim, a court of competent
jurisdiction is the proper forum.

wel ls_ J_._ Horverei d , 68 IELA 345 (Sept. 24, 1985)

1RESJASS

GENERALLY

In order to prove livestock trespass upon public
lands alleged to have occurred when excessive numbers
of cattle were grazed upon allotments of public land
permitted for lesser numbers, some actual trespass
must be shewn to have taken place before the "access
trespass presumption" can be applied to calculate
damages

.

Eureau_of Land Ma nagemen t v. Da vi d S Bonnie Ericsson

,

88~I EL A 248 (Sept. **47 1985)

UNIFORM RELOCATION ASS IST A NCE AMI RJA£ PROPERTY
ACQUISITION P0LIcIis~ACT~0P 1970

UNIFORM REAL PROPERTY ACQUISITION PCLICY

j[x£enses_Inciden£al to_T£ansfe£ gf_Titie_to
the Uni ted_States

Additional real estate taxes incurred ty the
grantor cf the acquired lands as a result of transfer
of the lands to the United States, because for sore
than three years the lands, while cwned by the
grantor, enjoyed a lower tax assessment on the tasis
of farm cr agricultural use, do not qualify for
reimbursement as expenses incidental to conveying
the real preperty to the United States under sec. 3C3
of the Act and implementing regulations of the
Department.

Uniform Relocation Assistance Appeal cf Geor ge Q.
Vour nas , 6 OHA 23 (Bar. 25, 1985)

UNIFORM RELOCATION ASSISTANCE

Generally

Where the claim for a fixed schedule payment cf a

moving expense allowance and a dislocation allowance,
in lieu cf actual reasonable moving and related
expenses, was filed after the time linitaticn pre-
scribed by Departmental regulations implementing the
Act, and the evidence of record does not justify an
extension of the time for filing of the claim, the
denial of the claim will be affirmed.

Uniform Relocation Assistance Appeal of George N.

IiSIIfIsII_jj7, 6 OHA 1 (Jan7~31 .
19857”



Ill

yM£2! B_MiO£ATI08_ASSISTANCE_fiSD_RSiL_£aOP.§fm
IcfiU ISITION~ POLICIES” ACT~OF_J970— Continued
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Generally— Continued

The late filing of a benefits claim Bill be
deemed to have been waived where, at the reguest of the
claimant, the denial of the claim for late filing is
reconsidered and the claim is disallowed on another
basis.

A person who moved personal property from lands
acquired by the United States prior to the acquisition
of such lands by the United States and without being
instructed to do so by the acquiring agency, is not a

displaced person eligible for reimbursement of moving
and related costs with respect to such property under
the Act and the Department’s regulations.

Uniform Relocation Assistance Appeal of Highway
Paver

s

x_inci , 6 OHA 38 7j une 18, 1985)

Ho v ing_and_Rel a ted_ Expenses

Gener ally

A determination disallowing a claim for a benefits
payment for tangible personal property losses will
be affirmed where the claimant has not shown its
entitlement to such benefits.

Uniform Relocation Assistance Appeal of Highway
P aver

s

t_l nc^ , 6 OHA 38 (June 18, 1985)

WILDERNESS ACT

Where the record evidences BLH's firsthand knowl-
edge of the lands within an inventory unit and contains
comments from the public as to the area’s fitness for
wilderness preservation, BLH's subjective judgments of
the unit's naturalness qualities and whether an inven-
tory unit possesses outstanding opportunities for soli-
tude or a primitive and unconfined type of recreation
are entitled to considerable deference.

In assessing the presence or absence of wilderness
characteristics in an inventory unit, BLH necessarily
makes subjective judgments which are entitled to con-
siderable deference when challenged on appeal and such
judgments may not be overcome simply by expressions of
disagreement.

A OLN decision to eliminate an inventory unit from
further consideration as a wilderness study area, pur-
suant to sec. 603(a) of the Federal Land Policy and
Hanagement Act of 1976, 43 U.S.C. $ 1782(a) (1982),
will be set aside and the case remanded to BLH where,
on appeal, the appellant raises substantial questions
concerning the adequacy of BLH's consideration of
whether the unit has the requisite naturalness or out-
standing opportunities tor solitude or a primitive and
unconfined type of recreation, and the record does not
adequately support BLH's conclusions on these matters.

Committee for Idaho's Higb_Desert, 85 IBLA 54 (Feb. 11,
1985)

Evaluations made by BLH personnel in the wilder-
ness inventory process are necessarily subjective and
judgmental. The conclusions reached must be accorded
considerable deference notwithstanding the result might
be one over which reasonable men could differ. An
appellant seeking reversal must ordinarily show either
a clear error of law or a demonstrable error of fact.

Coa»i
;
ttee_tor_Idahq_ls High Deseri^_The Wilderness

Society, 85
_
IBLA~112 "(Feb7

_
1 4,

_
1 96S)

“IICERHESS_ ACT—Continued

In assessing the presence or absence of wilder cess
characteristics in an inventory unit, BLH necessarily
makes subjective judgments which are entitled tc con-
siderable deference when challenged cn appeal and such
judgments may net be overcome simply by expressions of
disagreements.

A BLH decision based on reassessment of the
wilderness characteristics of a unit will be reversed
where it is established that BLH failed properly tc
reassess the unit, and it is also established that such
tailure caused BLH tc reach an incorrect conclusion.

Utah W il derness AssJ.n ey al_.a Clivg_Kincaid, 66 IELA
89

-
Hpr .

-
12”l985)~

WILDLIFE REFUGES AMD PROJECTS

LEASES AND FEBHITS

Generally, unless the mineral leasing laws or a

withdrawal or reservation order specifically provides
otherwise, lands withdrawn or reserved for a specific
purpose are available for leasing, if issuance of a
mineral lease would net be inconsistent with or inter-
fere with the purpose for which the lands are withdrawn
or reserved.

Pursuant to sec. 137 of the 1984 Continuing
Resolution, 97 Stat. 981, and Instruction Bemora ndum
No. 84-171, lease offers filed prior to Nov. 14, 1963,
for any land within a unit of the National Wildlife
Refuge System, outside of Alaska, must be kept in
suspense, until such time, if ever, that changes to
the applicable regulations are promulgated and an
environmental impact statement is prepared.

TXC_^rod uc t ion_Cor£i , 87 IELA 85 (Hay 29, 1985)

WITHDRAWALS AMD RESER VATIONS

GEKE8ALLY

An application tc
properly rejected where
unreserved public land
regated from all forms
public land laws under
purpose classification
1926, as agynijed, 43 U.

purchase a headquarters site is
the applied-for land is net
because the land has been seg-
of appropriation under the
a prior recreation and public
pursuant to the Act of June 14,
S.C. « 869 (1982)

.

fary_Si_Bpandt , 85 IELA 140 (Feb. 20, 1985))

To establish that a location of a mining claim
made after a withdrawal is actually an amendment cf a

prior lccaticn made before the withdrawal, a claimant
must show the earlier location included the porticn cf
the claim subject tc the withdrawal, that the person
making the amended location had an unbroken chain cf
title with the original locators, and that the lccaticn
predating the withdrawal was properly made.

Russell_Hgf f man (Co Reconsideration) , 87 IBLA 146
(June 11, 1985)

Under regulations in effect kefore 1976, a with-
drawal application segregated all lands affected
thereby upon the recording of the application on the
master title plat and such segregation remained
effective until the application was adjudicated and a

notice of determination published in the fejjeyal
Register. Withdrawal applications filed after enact-
ment of the Federal Land Policy and Hanagement Act of
1976, 43 U.S.C. «« 1701-1784 (1982), are governed by

distinct statutory and regulatory provisions. Thus,
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under sec. 204 of the Act {43 O.S.C. § 1714) Congress
has required that the segregative effect of a with-
drawal application terminates upon the expiration of

2 years from the date of the Federal Register notice
regarding the filing of the withdrawal application. In
view of this clear statutory mandate, it was error for
the Bureau of Land Management to extend application of
the "notation rule" to Forest Service withdrawal appli-
cation AA-23139, filed after enactment of the Federal
Land Policy and Management Act of 1976, as grounds for
rejecting appellants' mining claim locations.

B._J. Toohey* C* D*_Toohey* £ C. Wi_Toohey, 88 IBLA 66

lduly~23, 1985f
~

” 92 I.D. 317

EFFECT OF

Where a lode mining claim is located partially on
patented or withdrawn land, such a claim is not null
and void ab initio to the extent of its inclusion of
such lands. While the claim say not afford the
claimant any rights whatever in the lands into which
the claim is partially projected, the configuration of
such a claim might, in the proper circumstances , invest
the claimant with extralateral rights in other land
beyond or adjacent to that land which is closed to
mineral entry.

Silyer_Buckle_M ifles i_I nc* , 84 I BtA 306 {Jan. 7, 1985)

BLH properly determined that unpatented mining
claims were null and void ab initio when they were
located at a time when the land was withdrawn from
mineral entry by Executive order for a military
reservation and the withdrawal has not been revoked,
even it the land is no longer being used for military
purposes

.

Siiddalu£e_Resg3 i;ces_Coj:£.!1, , 84 IBLA 344 (Jan. 16, 1985)

A mining claim located on land withdrawn from
mineral entry at the time of location is properly
declared null and void at initio. The "date of
location" of a mining claim is determined by reference
to the laws of the state in which the claim is located.

o ne_e t_ a , 86 IBLA 85 (Apr. 11, 1985)

Mining claims located on land previously withdrawn
from mineral entry by Exec. Order No. 5327 and Public
Land Order No. 4522 are properly declared null and
void ab initio.

Azome_U t ah_Mining_£o & , 86 IBLA 170 (Apr. 25, 1985)

Sec. 14(h) (1) of the Alaska Native Claims Settle-
ment Act, 43 U.S.C. § 1613(h) (1) (1982) , authorizes the
Secretary of the Interior to withdraw and convey
existing historical places and cemetery sites to the
appropriate regional corporation. A historical site
application is properly rejected where the subject
land was withdrawn by Public Land Order No. 5180,
pursuant to 43 U.S.C. i 1616(d)(1) (1982), or withdrawn
by Public Land Order No. 5250, pursuant to 43 U.S.C.
i 1616 (d) (2) (1982) .

Berini_S trait§_Nat ive_CO££^, 87 IBLA 96 (May 30, 1985)

MIIMMOhS_AND_RESjymTig8S--CCEtinued

EFFECT CF--Continued

A mining claim is properly declared null and void
if, at the time of Iccaticn, the land is withdrawn from
appropriation under the mining laws. Once land has
been withdrawn from mineral entry, it remains withdrawn
until the withdrawal is formally revoked. It is imma-
terial whether the lands are or will be used for the
purpose for which they are withdrawn.

251 ®2£9_ E*_D i 1 ley , 87 IBLA 150 (June 11, 1965)

BLM may properly declare a mining claim located cn
land withdrawn and closed to mineral entry null and
void ab initio. The location date for such mining
claim will not relate back to a mining claim located
prior to the withdrawal where the previous mining claim
was conclusively presumed to be abandoned and void
pursuant to sec. 314 (c) of the Federal land Policy and
Management Act of 1976, 43 U.S.C. § 1744(c) (1982), fcr
failure to record the notice of location in a timely
manner.

McCarthy Mining £ Development Co* , 87 IBLA 172
( J u ne~l 3 , 1885)

“

Mining claims located on land closed to entry and
location under the mining laws by a withdrawal order cf
the Secretary of the Interior pursuant to the Alaska
Native Claims Settlement Act are null and void ab
initio; however, where such a withdrawal order does net
specifically close the land to mineral location, but
only to mineral leasing, and there is no indicaticn
that mineral location was to be foreclosed, the with-
drawal order will not be held to preclude mineral
location

.

Whelan's Binipg £ Exploration. Jap*, 68 IBLA 336
(Sept .~19 , 19857

POKERSITES

Lands covered by a preliminary permit issued tc a

prospective licensee by the Federal Energy Regulatory
Commission are not open to mineral location, and tining
claims made cn such lands are properly declared null
and void ab initio.

The fact that a permittee may not ultimately use
all of the land encompassed in bis preliminary permit
does not alter the fact that land embraced by the
permit is not open to location.

«2bgr t_Farchi , 8b IELA 273 (Sept. 5, 1985)

RECLAMATION WITHDRASALS

Ordinarily an application to restore lands within
a reclamation withdrawal to mineral entry pursuant tc
the Act cf Apr. 23, 1932, 43 U.S.C. § 154 (1982), will
be rejected by the Eureau of Land Management where the
Eureau of Reclamation recommends against restoration.
However, on appeal a case may be remanded for further
consideraticn by the appropriate agencies, including
preparation of a mineral report, where it appears war-
ranted by the appellant's showings and willingness tc
accept terms and conditions tc protect the Government's
interest

.

Robert Ligbert* Cti§ Schoolcraft, 85 IELA 131 (Feb. 19,
1985)
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RECLAMATION WITHDRAWALS—Continued

A mining claim located on lands which ate with-
drawn tor reclamation purposes under the tirst torn is
null and void ab initio. A first-form reclamation
withdrawal completed prior to Oct. 21, 1976, remains in
effect, subject to review by the Secretary, nonwith-
standing the repeal of the statute authorizing the
initiation of such withdrawals.

William_Bj._Rawlj.ngs, 85 IB tA 243 (Bar. 4, 1985)

A mining claim located on land previously with-
drawn from appropriation under the mining laws by a

first form reclamation withdrawal is null and void ab
initio.

Maynard C. Campbell. Jr.. 85 IBLA 295 (Bar. 13, 1985)

A mining claim is properly declared null and void
if the land at the time of the location is withdrawn
from appropriation under the mining laws by a first-
form reclamation withdrawal. Once land has been
withdrawn from mineral entry, it remains withdrawn
until the withdrawal is formally revoked. It is
immaterial whether the lands are or will be used for
the purpose for which they are withdrawn.

Florian L. Glineski, Hike Gilleran. 87 IELA 266
(June 25, 1985)"

REVOCATION AND RESTORATION

Ordinarily an application to restore lands within
a reclamation withdrawal to mineral entry pursuant to
the Act of Apr. 23, 1932, 43 U.S.C. « 154 (1982), will
be rejected by the Bureau of Land Management where the
Bureau or Reclamation recommends against restoration.
However, on appeal a case may be remanded for further
consideration by the appropriate agencies, including
preparation of a mineral report, where it appears war-
ranted by the appellant's showings and willingness to
accept terms and conditions to protect the Government's
interest

.

Robert_LiBbert x_Otis Schoolcraft, 85 IELA 131 (Feb. 19,
1985)

STATE SELECTIONS

Under 43 CFR 2091.6-4 and 2627.4(b), the filing of
an application by the State of Alaska to select lands
segregates those lands from all subsequent appropria-
tion, including location under the mining law. A
mining claim located on land segregated and closed to
mineral entry is properly declared null and void ab
initio.

Ik‘2£as_C.._Bay 1.
Joyce R. Bay, 87 IELA 194 (June 13,

1985)

WCBps A8 D_EHj ASES—Continued

of the unsurveyed land is not waived when the unsur-
veyed land is covered by a protraction survey.

DgDnjs_Jj_Ki t ts, 84 IELA 338 (Jan. 15, 1985)

"Tender . " Placing a check for annual rental fcr
oil and gas leases in the mails does not constitute a
tender of payment within the meaning of 43 CER
3108. 2-1 (c) . A tender cf rental payment is made only
when a lessee submits payment to the BLR office admin-
istering his lease, providing BLH with the opportunity
either to receive or decline payment. Accordingly,
placing rental in the mails does not constitute a

tender of payment which would allow the Department to
consider the merits of a petition for a class I rein-
statement of an oil and gas lease.

W illiam E. Phalen. 85 IBLA 151 (Feb. 25, 1985)

"Interest ip an oil and gas lease or offer.

"

where an applicant for an oil and gas lease has
executed a ncte entitling the holder to 60 percent
of the proceeds from a Federal oil and gas lease,
the holder of the note has an interest in the oil
and gas lease pursuant to 43 CFR 31CC.0-5(b) (1982).

Joshua Basin .Partnership, Tay lor Basin Partnership,
Shasta Basin partnership, He so zoic- Paleozoic Joint
Vent ure7~87~ IBLA 179

__
(June

-
l 3,

_
1985)
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