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STEP-BY-STEP GUIDE TO SUBPOENAS AND DEPOSITIONS  
IN IMMIGRATION COURT 

 
 
Keep your eyes on the ball – WHEN – WHAT – WHY – WHO – HOW –  
Is it worth the fight? Cost – time and money 
KNOW YOUR CASE – you case in chief and your rebuttal 
Build a GOOD record 
Avoid procedural errors 
Update record 
 
 

 
“Dignity, fairness, respect, and control are essential in all immigration court proceedings.  You 

should aspire to a reputation as a fair, firm and decisive judge.”  
Immigration Judge John F. Gossart, Jr. 

 
Remember: 
 
Federal Rules of Evidence may be used as a guideline.  Evidence is admissible in 
immigration court if it is relevant, probative, and material, and not fundamentally unfair.   
 
Remember: 
 
The importance of the admitted evidence is the weight assigned to it by the immigration 
judge – 8 CFR 1003.41, 8 CFR 1287.6(b). 
 

 
1. Thorough research of the facts of the case and MUST develop your issues 

a. Detail questionnaire to be completed by client 
b. Educate the client and LISTEN to your client 
c. Speak to previous counsel if not the original attorney of record 
d. What happened before client was placed in removal proceedings 
e. Immediately move to preserve the record if case originated with USCIS i.e. request 

that the recording of interview be preserved, etc. 
f. FOIA 
g. If not the original attorney of record, obtaining the file, and Service Records 
h. In family cases, interview each spouse separately 

 
2. Removal Proceedings begin upon issuance of Notice to Appear (even if not yet filed 

with the Court) – and so does your efforts for discovery: 
a. Discovery before the Agency when NTA not filed with Court; 
b. Preserving your efforts for the fight to come. 
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3. Is client in 212 or 237 proceedings – MUST KNOW your burden of proof 
 

a. WHAT do you need to challenge the case 
b. WHAT to you need to PREPARE for the case 
c. WHAT does the DHS need to prove its case 
d. WHAT does the DHS need to challenge your case 
 

 
4. What is your GOAL - the relief: 

 
a. Cancellation of the NTA if NTA not filed with Court 
b. If filed with Court: 

i. Bond 
ii. Motion to Terminate and Contested MC 

iii. Motion for Continuance 
iv. Joseph Hearings, Velarde, and Hashmi 
v. Motions to Suppress 

vi. Relief and Merits Hearings 
 

5. MUST do everything you can to obtain the evidence and document your efforts 
a. FOIA completed – is case eligible for FAST TRACK FOIA? 
b. The latest - Dent v. Holder, 627 F.3d 365 2010 (9th Cir. 2010).  For more FOIA 

litigation see AIC: http://www.legalactioncenter.org/clearinghouse/litigation-
issue-pages/freedom-information-act 

c.  
d. Who has the information you need? 

i. Is it the municipal, state, or federal government? 
ii. What are you trying to obtain – document or testimony? 

e. Tools: 
i. Letters 

ii. Sworn Statement before a Court Reporter 
iii. Request for Productions; 
iv. Interrogatories 
v. Request for Production 

vi. Depositions 
 

6. Discovery in Immigration Court:  
  
§ 1240.7 Evidence in removal proceedings under section 1240 of the Act. 
 
§ 1003.35 Depositions and subpoenas. (Section revised 4/1/97; 62 FR 10312 ) 
 

a. KNOW YOUR CASE AND BE PREPARED 
b. Pick your fights 
c. HOW you are perceived by the OCC can go a long way; 
d. You have to practice AGAIN before this OCC and these judges again; 
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e. Be the quintessential professional - ask politely, nicely, fight fair, professionally, 
ethically, and candidly – but fiercely! 

f. KNOW then rules – Immigration Court Practice Manual, INA, Regs, Circuit 
Law  - Do not take “NO” for an answer 

g. FRAP does not apply but I can still use them - Matter of Magana – Interim 
Decision 2729 (BIA 1979) - The Federal Rules of Civil Procedure are not 
applicable in deportation proceedings, and there is no requirement that 
interrogatories propounded by an alien be answered by the Immigration and 
Naturalization Service. (Court held: “Suffice it to say that the Federal Rules of 
Civil Procedure are not applicable in deportation proceedings, and there is no 
requirement that requests for discovery be honored. See FED.R.CIV.P. 1, 
describing the scope of the rules.” 

h. Why do I get more discovery in a criminal prosecution than in immigration court? 
i. No FRAP – No Problem – Request a Status Conference to discuss ALL pretrial 

issues – use the IJ to mediate – Request IJ to order parties to have a meaningful 
pretrial conference, and with the Court.  Propose to the court for submission of a 
pretrial discovery plan – Help the Court by helping yourself and you will see the 
IJs true colors!! 

j. Pretrial conferences – 8 CFR 1003.21 
i. Narrow issues 

ii. Stipulate to facts 
iii. List of proposed (and acceptance of)  

1. proposed evidence 
2. proposed witnesses – including experts 
3. proffered testimony 

 
IF still need evidence, and DHS has it – does OCC have easier access to it?  If so, 
plead to court that more cost and time effective if OCC just discloses, or makes 
witness available. 

 
 

7. Discovery and the OCC 
a. What are you requesting? 
b. Is it discoverable – items excluded by Regulations and Statute 
c. Communicating with OCC – put it in writing ALWAYS 
d. Request for Productions - 

http://www.ca9.uscourts.gov/datastore/uploads/immigration/immig_west/E.pdf 
 
An IJ‟s refusal to order production of documents that may affect the outcome of 
proceedings can result in a violation of the alien‟s due process rights. See Ibarra-
Flores v. Gonzales, 439 F.3d 614, 620-21 (9th Cir. 2006) (directing IJ on remand 
to order production of all forms referencing alien‟s prior departure, because the 
government‟s inability to produce a voluntary departure form would be evidence 
that may affect the outcome of proceedings); see also Dent v. Holder, 627 F.3d 
365, 374-75 (9th Cir. 2010) (concluding petitioner was denied the opportunity to 
fully and fairly litigate his removal and claim of defensive citizenship where 
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government failed to provide petitioner with documents contained in his Alien 
File that could show he is a naturalized United States citizen). 

e. Interrogatories 
f. Request to make witness available 
g. Is JENCKS Act available in removal proceedings? 

 
 
 
 

8. Subpoena in Immigration Court - Ask John Lennon!! 
 

 
MUST SHOW: 

NECESSITY 
DILIGENCE  
FAILURE TO SECURE EVIDENCE 

 
Immigration Judges may issue subpoenas for the attendance of witnesses 
or the production of documents during the removal proceeding. Section 
240(b)(1) of the Act; 8 C.F.R. §§ 1003.35(b), 1287.4(a)(2)(ii). 

 
Immigration Judges may issue order depositions taken for the testimony of 
essential witnesses who are not reasonably available for the hearing. 8 
C.F.R. § 1003.35(a). 

 
Subpoenas may be issued sua sponte or on application of either party, 
provided the motion for subpoena states what the party expects to prove 
with the requested evidence and shows there has been a diligent but 
unsuccessful effort to obtain it. 8 C.F.R. §§ 1003.35(b)(1)–(2), 
1287.4(a)(2)(ii)(A)–(B). 

 
If those requirements are met and the Immigration Judge is satisfied that 
the witness will not appear or produce the requested material and that the 
evidence is “essential,” he or she shall issue a subpoena. 8 C.F.R. §§ 
1003.35(b)(3), 1287.4(a)(2)(ii)(C). The Immigration Court Practice 
Manual contains detailed instructions for filing a motion for subpoena, as 
well as a sample subpoena. Immigration Court Practice Manual, § 4.20, 
at 82, App. N, at N-1 (Apr. 1, 2008), 
http://www.justice.gov/eoir/vll/OCIJPracManual/ocij_page1.htm. 
 
Must be essential and not a “fishing expedition”.” Kaur v. I.N.S., 237 
F.3d 1098, 1100 opinion amended on denial of reh'g, 249 F.3d 830 (9th 
Cir. 2001) 

 
 

i. Motion for Issuance of Subpoena to IJ – 
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ii. Supporting your Motion - Do I need a legal brief? 
iii. Should I ask for a hearing to argue my motion? 
iv. Subpoena for production of documents and materials 
v. Subpoena for witness to testify 

1. Who is the witness? 
a. DHS 
b. Other Federal Agent 
c. State Employee 
d. Municipal Employee 
e. Lay person 
f. YOUR Experts 
g. DHS Forensic Experts 
h. Former spouse i.e. I-751, I-130, etc. 
i. Former employer 

vi. Motion to Compel Disclosure to OCC 
vii. Motion for Sanctions 

 
 

9. Refusal to issue a subpoena by IJ is reversible error – PRESERVE THE RECORD 
i. Motions for Recusal of Immigration Judge 

ii. Motions to Reconsider 
iii. Interlocutory Appeals 
iv. Federal Court litigation 
v. State judicial or administrative action to obtain additional discovery (thing 

Civil Rights Violation)   
 

10. Refusal to issue a subpoena not a reversible error –  
i. 3rd Parties refusal i.e. State Trooper fails to attend hearing or deposition (in 

context of Motion to Suppress) 
ii. State judicial or administrative action to obtain additional discovery (thing 

Civil Rights Violation)   
 

11. Depositions – 8 CFR 1003.35 
 
8CFR 1003.25(a) - Depositions. If an Immigration Judge is satisfied that a witness is not 
reasonably available at the place of hearing and that said witness' testimony or other 
evidence is essential, the Immigration Judge may order the taking of deposition either at 
his or her own instance or upon application of a party. Such order shall designate the 
official by whom the deposition shall be taken, may prescribe and limit the content, 
scope, or manner of taking the deposition, and may direct the production of documentary 
evidence. 

 
i. Who and why 

ii. Do I need a Subpoena or should I just notice the Deposition? 
iii. Touhy Regulations - Can I subpoena a Government Agent in Immigration 

Court? Does Touhy apply in Removal Proceedings 
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iv. Subpoena Duces Tecum  
v. Subpoena Ad Testificandum 

vi. Deposition notice as a vehicle to complete Interrogatories and Productions 
of Documents 

vii. Location 
viii. Costs 

ix. Transcripts – filing with court 
x. Should I still call the deponent at trial?  You bet!! 

xi. Deposition techniques and CLE course or training a must 
xii. Deposing DHS personnel  

1. CBP officers 
2. USCIS officers 
3. ERO officers 
4. Law enforcement 
5. Others 

 
 
Reading: 
 
“[T]he government must make a reasonable effort in [immigration] proceedings to afford the 
alien a reasonable opportunity to confront the witnesses against him or her.” Saidane, 129 F.3d 
at 1065 (internal quotation marks omitted); see also Hammad, 603 F.3d 545-46 (no due process 
violation where government informed petitioner of spouse‟s testimony two days prior to hearing, 
and petitioner had opportunity to cross-examine spouse and offer rebuttal witness); Cinapian v. 
Holder, 567 F.3d 1067, 1075 (9th Cir. 2009) (holding “the combination of the government‟s 
failure to disclose the DHS forensic reports in advance of the hearing or to make the reports‟ 
author available for cross- examination and the IJ‟s subsequent consideration of the reports 
under these circumstances denied Petitioners a fair hearing.”); Shin v. Mukasey, 547 F.3d 1019, 
1024-25 (9th Cir. 2008) (admission of deposition testimony from former federal immigration 
official did not violate due process where official was cross-examined by alien‟s counsel during 
the deposition, and official was made available during alien‟s hearing if additional testimony 
was needed); Cunanan v. INS, 856 F.2d 1373, 1375 (9th Cir. 1988). 

 
The Immigration Court Practice Manual – What you need to know by Linda Kenapske (AILA 
2008) 
http://www.ailawebcle.org/resources/Resources%20for%205-24-11%20Seminar.pdf 
 
How to Subpoena a Government Agent: Compliance With Touhy Regulations for ICE, CBP, 
DEA and FBI by Elizabeth A. O’Connell, Research and Writing Specialist, Federal Public 
Defender’s Office for the Western District of Texas 
http://txw.fd.org/LinkClick.aspx?fileticket=VBQXlDyJUSQ%3D&tabid=58 

Subpoenas in Immigration Court – EOIR Immigration Law Advisor (August 2011 - Vol.5 No.7) 
http://www.justice.gov/eoir/vll/ILA-Newsleter/ILA%202011/vol5no7cr.pdf 



 
 
Homeland Security Attorney Assigned To Matter of -------- 
Department of Homeland Security 
U.S. Immigration and Customs Enforcement 
Office of the Chief Counsel 
 

RE: John Doe - A --------------- 
 
 

Dear Sir/Madam: 
 
Greetings.   
 
Our firm represents Mr. -------------- in proceedings currently before ------------------ 
Immigration Court.  We are the attorneys of record for Mr. ----------.  A copy of our G-28 
and E-28 as previously mailed are enclosed anew.     
 
I respectfully request your cooperation in forwarding a complete copy of Mr. --------- A-
File pursuant to Dent v. Holder, a decision recently handed down by the Ninth Circuit 
Court of Appeals. No. 09-71987 (9th Cir. Nov. 9, 2010).  
 
We respectfully request that you expedite the instant request as Mr. ---------- next 
hearing date is February 7, 2011.  
 
In Dent, the court held that the government is obligated to provide individuals in 
immigration proceedings with their A-Files upon request.1 Id. at 18466.  According to the 

opinion, that conclusion was mandated by the language of 8 U.S.C. § 1229a(c)(2)(B), 

which provides that “the alien shall have access” to documents pertaining to his 
presence in the United States. (emphasis added). Moreover, a contrary construction 

would raise “a serious constitutional question,” threatening the immigrant’s right to a full 

and fair hearing required by the Fifth Amendment right to due process. Id. at 18465-66 
(citing Burgos-Abril v. I.N.S., 58 F.3d 475, 476 (9th Cir. 1995)).  The court therefore 

concluded that Dent “should have been given access to his file.”2 Id. at 18467. 

                                                 
1 The court left open the issue of whether a formal request -- such as this one -- was even required to 

trigger the government’s disclosure obligation. Dent, at 18467. 
2 Implicit in Dent is the court’s view that disclosure of the A-File satisfies the statute’s mandate to provide 
the immigrant with access documents pertaining to his presence in the United States:  

“[t]he government uses the A-file routinely in almost every case to determine whether an 
alien should be naturalized, and maintains an automated system to make access easy for 
its staff. All the official records, correspondence, photographs, applications, petitions, 
statements, reports and memoranda relating to immigration contacts between the alien 

and the government are there…”  
Id. at 18464-65.   



 

We note that the court considered -- and rejected -- the government’s argument that the 
Freedom of Information Act provides an adequate discovery mechanism for individuals 
in immigration proceedings, like Mr.-----------. The court went to lengths to explain that 

Section 1229a(c)(2)(B)’s disclosure command carries special weight in the context of 

removal proceedings precisely because “FOIA requests take a very long time, 
continuances in removal hearings are discretionary, and aliens in removal hearings 

might not get responses to their FOIA requests before they were removed.” Id. at 

18466.   
 
The Dent decision applies with particular force to Mr. ---------- case. With an imminent 
merits hearing, the sluggish FOIA discovery mechanism will not bear fruit in time for Mr. 
------------ to prepare his defense, thus depriving him of the due process protections to 

which he is entitled. As the court held, “[i]t would indeed be unconstitutional if the law 
entitled an alien in removal proceedings to his A-file, but denied him access to it until it 

was too late to use it.” Id. at 18467.  
 
For the reasons stated above and pursuant to Dent v. Holder, we respectfully request 
that your office provide Andrade Legal with a copy of Mr. ------------ alien file as soon as 
possible. If you have any questions regarding this matter, please do not hesitate to 
contact us. 
 

Sincerely, 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
enclosure: Dent v. Holder, No. 09-71987 (9th Cir. Nov. 9, 2010). 
cc: Client. 



  

UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 

KANSAS CITY IMMIGRATION COURT 
KANSAS CITY, MISSOURI 

 

BEFORE THE HONORABLE JUDGE JOHN O’MALLEY 

 
____________________________________ 
IN THE MATTER OF:   ) 
      ) 
XXXXXXXXXX    )  
      ) File No.: A XXXXXXXXX 
      )  
      ) Master Calendar  
      ) March 29, 2012 
In Removal Proceedings_______________) 1:00 p.m. 

 
 
 
 
 
 
 
 

RESPONDENT’S MOTION FOR ISSUANCE OF SUBPOENAS 

 
 
 
 
 
 
 
 

Raymond R. Bolourtchi, M.B.E. No. 48317 
COFMAN & BOLOURTCHI, LLC 

8866 Ladue Road, Suite 250 
Ladue, Missouri 63124 

Telephone:  (314) 863-3838 
Facsimile:  (314) 863-3896 

Attorney for Respondent 
 
 
 
 
 



  

 
 
 

UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 

KANSAS CITY IMMIGRATION COURT 
KANSAS CITY, MISSOURI 

 
 

BEFORE THE HONORABLE JUDGE JOHN O’MALLEY 

 
 
IN THE MATTER OF:   ) 
      ) 
XXXXXXXXXXXX    ) IN REMOVAL PROCEEDINGS 
A XXXXXXXXX    ) 
      ) Master Calendar 
Kansas City, Missouri Hearing  ) March 29, 2012 
DHS/ICE Kansas City, MO District ) 1:00 p.m. 
 
 
 

RESPONDENT’S MOTION FOR ISSUANCE OF SUBPOENAS 

 

 

COMES NOW, Raymond R. Bolourtchi and moves this Honorable Court pursuant to 8 CFR 

§§287.4(a)(2)(ii), 1287.4(a)(2)(ii), and 1003.35(b) and requests that subpoenas be issued to compel 

the release of material and substantive evidence to Respondent’s case. 

IN SUPPORT OF HIS MOTION, Counsel states as follows: 

1. Despite Counsel’s repeated requests and despite diligent efforts, Counsel has been unable 

to secure the documents sought and at this time the Respondent is unable to obtain the 

Respondent’s records without subpoenas.  Counsel's Affidavit is attached as Exhibit 1. 

2. The undersigned requested the evidence described herein from the agencies listed below 
on three (3) separate occasions, but to no avail.  Copies of Counsel's letters are attached 
as Exhibit 2.   

3. The evidence sought would prove that Respondent was legitimized by his father, 
XXXXXXX, prior to his 18th birthday.   This evidence is material and necessary to the 

Respondent’s case. as Respondent is seeking termination of his removal proceedings 

further claiming that he is a United States Citizen pursuant to INA 309.  Respondent has 
submitted all other evidence, however, the evidence sought herein will meet the fourth 
and final prong of INA 309(a)(4) by clear and convincing evidence. 



  

4. Counsel prays that this Honorable Court issue a subpoena to Clerk of the Court, Jasper 
County Courthouse, Child Support Division, 601 South Pearl Ave., Joplin, MO  64108 
and directing the release of any and all documents related to XXXXXXXXX. 

5. Counsel prays that this Honorable Court issue a subpoena to Clerk of the Court, Sedgick 
County Courthouse, Records Department, 525 N. Main, 6th Floor, Wichita, KS  62703 
and directing the release of any and all documents related to XXXXXXXXX. 

6. Counsel prays that this Honorable Court issue a subpoena to the Department of Social 
and Rehabilitation Services, Division of Child Support Enforcement, Room 603N, 
Docking State Office Building, 915 SW Harrison Street, Topeka, Kansas, 66612-1570 
and directing the release of any and all documents related to XXXXXXXX. 

WHEREFORE, for good cause shown, Respondent prays that the instant Motion be granted 
and that subpoenas be issued. 

 
Respectfully submitted on this _____ day of December 2011. 

 
                                       COFMAN & BOLOURTCHI LLC 

 
 

By: ___________________________________ 
Raymond R. Bolourtchi, M.B.E. No. 48317 
8866 Ladue Road, Suite 250 
Ladue (St. Louis), Missouri 63124 
Telephone:  (314) 863-3838 
Facsimile:  (314) 863-3896 
Attorney for Respondent 
 
 
 
 
 
 

XXXXXXXXXX 
A XXXXXXXXX 

 
 

PROOF OF SERVICE 
 
On December ___, 2011, I, Raymond Bolourtchi, served a copy of this Motion for 

Issuance of Subpoena and any attached pages via express mail, to the Office of the Chief 
Counsel at the following addresses: 
 
 
Office of the Chief Counsel 
Department of Homeland Security 



  

Immigration & Customs Enforcement 
Litigation Unit 
2345 Grand Boulevard, Suite 250 
Kansas City, MO  64108 
 
 
 
_________________________________      ___________ 
Raymond R. Bolourtchi        Date 

 
 
 

 
UNITED STATES DEPARTMENT OF JUSTICE 

EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 
KANSAS CITY IMMIGRATION COURT 

KANSAS CITY, MISSOURI 
 

BEFORE THE HONORABLE JUDGE JOHN O’MALLEY 

 
 
In the Matter of:   XXXXXX   A Number: XXXXXXXXX 
 
         

(PROPOSED) ORDER OF THE IMMIGRATION JUDGE 
 
 

Upon consideration of RESPONDENT’S MOTION FOR ISSUANCE OF SUBPOENAS it 

is ordered that the motion be  GRANTED  -  DENIED because: 
 

□ DHS does not oppose the motion. 

□ The respondent does not oppose the motion. 

□ A response to the motion has not been filed with the court. 

□ Good cause has been established for the motion. 

□ The court agrees with the reasons stated in the opposition to the motion. 

□ The motion is untimely per ______________________________________________. 

□ Other:________________________________________________________________ 

________________________________________________________________________ 
 
Deadlines: 
 

□ The application(s) for relief must be filed by ________________________________. 



  

□ The respondent must comply with DHS biometrics instructions by _______________. 

 
____________________________  ____________________________________ 
Date      Immigration Judge 
 
 
_____________________________________________________________________ 

Certificate of Service 
This document was served by: [ ] Mail [ ] Personal Service 

To: [ ] Alien [ ] Alien c/o Custodial Officer [ ] Alien’s Atty/Rep [ ] DHS 

Date: ________________________ By: Court Staff________________________ 
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